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TAB 2: BCABA ANNUAL PROGRAM AGENDA-October 9, 2018

8:15-8:50 	REGISTRATION, BREAKFAST & NETWORKING 

8:50-9:00 	WELCOMING REMARKS 
Daniel Strouse, Cordatis, LLP; BCABA President and 2018 Program Co-Chair
Jason Workmaster, Covington & Burling LLP; BCABA Vice President and 2018 Program Co-Chair

9:00-10:15	BOARDS OF CONTRACT APPEALS JUDGES PANEL:  ASK THE JUDGES; BEST PRACTICES FOR EVIDENCE PRESENTATION
Moderators:  Laura Semple, Smith Pachter McWhorter PLC
Panelists:  Judge Kyle E. Chadwick, CBCA; Judge John A. Dietrich, FAA ODRA; Jonathan L. Kang, Chair, GAO CAB; Judge Maxine E. McBean, DC CAB; Judge Gary E. Shapiro, PSBCA; Judge Owen Wilson, ASBCA

[bookmark: OLE_LINK2][bookmark: OLE_LINK1]10:30-12:15 	COURT OF FEDERAL CLAIMS, FEDERAL CIRCUIT AND OTHER COURT DECISIONS: KEY DEVELOPMENTS 
Moderator:  Judge Carol Park-Conroy (ASBCA, Ret.), JAMS
Panelists:  Marshall Doke, Foley Gardere, W. Stanfield Johnson, Crowell & Moring LLP; 
Ralph Nash, Jr., Professor Emeritus, George Washington University School of Law; Neil O’Donnell, Rogers Joseph O’Donnell, PC; Martin Hockey, Deputy Director, Civil Division, U.S. Department of Justice
12:30-1:30    	LUNCHEON KEYNOTE SPEAKER:  Linda S. Lourie, Associate General Counsel, U.S. Department of Defense, Acquisitions and Logistics

1:30-1:40 	PRESENTATION OF AWARDS 

1:45-2:45	MANAGING TECHNOLOGY RESOURCES IN DISCOVERY
Moderator:  Nicole Best, Trial Attorney, Naval Litigation Office
Panelists:  Scott Fitzsimmons, Watt, Tieder, Haffar & Fitzgerald, LLP; Robert B. Neill, U.S. Army Legal Services Agency, Contract and Fiscal Law Division; Lauren Allen, Deloitte Risk and Financial Advisory Services, LLP; Eric Robinson, KLDiscovery

2:45-3:00 	NETWORKING BREAK  
3:00-4:00 	KEY BCA DECISIONS:  THE YEAR IN REVIEW 
Moderator:  Skye Mathieson, Crowell & Moring LLP  
Panelists:  Michelle Coleman, Crowell & Moring LLP; Sonia Tabriz, Arnold & Porter LLP; Judge Heidi Osterhout, ASBCA

4:00-4:45 	2018 BCABA, INC. ANNUAL BUSINESS MEETING & ADJOURNMENT 
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FY 1990 – Marshall DokeBCABA, IN. PAST PRESIDENTS


FY 1990 -  Marshall DokeFY 2012 – Francis E. “Chip” Purcell
FY 2013 – Don Yenovkian
FY 2014 – Hon. Gary E. Shapiro
FY 2015 – Kristen Ittig
FY 2016 – Erin Sheppard
FY 2017-  Kathryn Griffin

FY 1991 – Hon. Ronald A. Kienlen
FY 1992 – Frank Carr
FY 1993 – Marcia Madsen
FY 1994 – Robert Schaefer
FY 1995 – COL. Steven Porter
FY 1996 – Laura Kennedy
FY 1997 – James Nagle
FY 1998 – Hon. Cheryl Rome
FY 1999 – David Metzger
FY 2000 – Barbara Bonfiglio
FY 2001 – James McAleese
FY 2002 – Peter McDonald
FY 2003 – Richard Gallivan
FY 2004 – Elaine Eder
FY 2005 – Joseph McDade
FY 2006 – Michele Mintz Brown
FY 2007 – Hon. Richard Walters 
FY 2008 – Michael Littlejohn
FY 2009 – David Nadler
FY 2010 – Susan Warshaw Ebner


LIFE SERVICE AWARD RECIPIENTS

2004 – Hon. Stephen Daniels, CBCA
2003 – Hon. Paul Williams, ASBCA
2002 – David Metzger, Arnold & Porter
2001 – Peter A. McDonald, Navigant
2000 – Hon. Ronald A. Kienlen, ASBCA


2017 – Ralph Nash Jr., George Washington University   School of Law
2016 – Kristen Ittig, Arnold & Porter
2014 – David Black, Holland & Knight
2013 – Michele Brown, SAIC
2012 – Thomas H. Gourlay, Army Corps of Engineers
2011 – Hon. Carol Park-Conroy, ASBCA
2010 – Susan Warshaw Ebner, Buchanan, Ingersoll & Rooney
2009 – James J. McCullough, Fried, Frank, Harris, Shriver & Jacobson
2008 – Hon. Richard Walters, CBCA
2007 – No selection
2006 – Clarence D. Long, USAFLSA/JACN
2005 – James F. Nagle, Oles, Morrison, Rinker & Baker



PRESIDENT’S AWARD RECIPIENTS

2017 – Heidi Osterhout, ASBCA
2016 – Will Wozniak, Williams Mullen
2015 – Hon. Ruth C. Burg, ASBCA (Ret.)
2014 – Skye Mathieson, Crowell & Moring
2012 – Daniel J. Strouse, Wittie, Letsche & Waldo
2011 – Ryan E. Roberts, Sheppard Mullin Richter & Hampton
2010 – Thomas H. Gourlay, Army Corps of Engineers
2009 – Peter A. McDonald, Navigant
2008 – Shelley Ewald, Watt Tieder Hoffar & Fitzgerald; Jennifer Zucker, Patton Boggs
2007 – James J. McCullough, Fried, Frank, Harris, Shriver & Jacobson
2006 – Michele Mintz Brown, SAIC

2018 GOLD MEDAL FIRMS





The following firms have a 100% BCABA membership rate among their government contracts practice:

Arnold & Porter
Asmar, Schor & McKenna
Bradley Arant Boult Cummings 
Crowell & Moring
Dentons US LLP
Fried, Frank, Harris, Shriver & Jacobson
Husch Blackwell
Oles, Morrison, Rinker & Baker
Perkins Coie
Rogers Joseph O'Donnel
Smith Pachter McWhorter
Williams Mullen
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COFC Panel/Bios/Doke Bio.pdf

Mr. Doke practices law with Foley Gardere in Dallas, Texas. He was described by
Lawdragon, a leading lawyer-ranking publication, as “the nation’s leading authority on
government contracts” and as having “an unrivaled tandem of trial skills and government
contracts mastery.” He was described in 2008 by another international lawyer-ranking
publication, Chambers USA, as a “legend of the profession.” Mr. Doke is a past President of the
U.S. Court of Federal Claims Bar Association, a former Chairman of the American Bar
Association’s Section of Public Contract Law, served as the Section’s Delegate to the ABA
House of Delegates for over thirty years, and is a past President of the Boards of Contract
Appeals Bar Association. He previously served on the ABA’s Board of Governors, as Chairman
of the ABA Audit Committee, as Co-Chairman of the ABA’s National Conference of Lawyers
and Certified Public Accountants. He also served on the Board of Governors of the Federal
Circuit Bar Association and as President and Director of the American Bar Retirement
Association. Mr. Doke has testified as a government contracts expert before committees of both
the United States Senate and House of Representatives. He currently is a member of the U.S.
Court of Federal Claims Advisory Council.

4848-1637-1551.2











COFC Panel/Bios/Hockey Bio.pdf

MARTIN F. HOCKEY, JR.

Deputy Director

Commercial Litigation Branch, Civil Division
United States Department of Justice

Martin F. Hockey, Jr. is a Deputy Director of the Commercial Litigation Branch, Civil
Division, of the United States Department of Justice.

Following three years in private practice where he specialized in government contracts,
Mr. Hockey joined the Department of Justice in 1993, first as a trial attorney in the
National Courts Section of the Commercial Litigation Branch, later as Senior Trial
Counsel and then Assistant Director. Presently he is a Deputy Director in the National
Courts Section, where, among other tasks, he leads the Section’s Appellate Team.
During his tenure at the Department of Justice, he has practiced extensively before the
United States Court of Federal Claims and the United States Court of Appeals for the
Federal Circuit.

Before the Court of Federal Claims, Mr. Hockey has represented the United States in
scores of government contracting cases, leading numerous cases through the trial stage.
Mr. Hockey’s trial experience includes all facets of contract administration, to include
defaults, changes, differing site conditions, delays, and cost accounting issues arising in
all types of cases, including the largest contract dispute involving the U.S. Air Force.
Further, Mr. Hockey has handled or overseen numerous bid protests over the years.

Before the Court of Appeals for the Federal Circuit, Mr. Hockey has represented the
United States in hundreds of appeals, presenting oral argument before the Federal Circuit
in over 100 cases, the majority involving the Secretary of Veterans Affairs. Included
among the significant veterans’ law cases in which Mr. Hockey has presented argument
at the Federal Circuit is the en banc case of Cook v. Principi, involving “grave procedural
error” in claims before the Department of Veterans Affairs. Mr. Hockey also presented
argument is Sanders v. Shinseki, which was subsequently the subject of a decision by the
Supreme Court. In addition to veterans’ law, Mr. Hockey has represented the
Government before the Federal Circuit in numerous cases involving government
contracting and personnel law, including the appeal of Road & Highway Builders, LLC v.
United States, involving the presumption that Government officials discharge their duties
in good faith.

Mr. Hockey has both moderated and participated in panels as part of Federal Circuit
judicial conferences, United States Court of Appeals for Veterans Claims judicial
conferences, Federal Circuit Bar Association events and Washington, D.C. area law
school events.

Mr. Hockey obtained an A.B. from Colgate University in 1985, and a J.D., with honors,
from the State University of New York at Buffalo in 1989.
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PRACTICES

e Government Contracts
e Litigation & Trial

e False Claims Act

e Regulatory & Policy

e Litigation & ADR

e Aerospace

e Construction

e Investigations

e Suspension & Debarment
e Commercial Items

e Claims

W. STANFIELD JOHNSON
SENIOR COUNSEL

WASHINGTON, D.C.

wjohnson@crowell.com
Phone: 202.624.2520

Fax: 202.628.5116

1001 Pennsylvania Avenue NW
Washington, DC 20004-2595

W. Stanfield Johnson is a senior counsel in Crowell & Moring's Washington, D.C. office.
From the firm's founding in 1979, he served regularly on its Management Committee
and four times as its Chairman.

Education: Mr. Johnson graduated with great distinction from Stanford University in
1960 and from the Harvard Law School in 1963. He is a member of Phi Beta Kappa.

Law Practice: Mr. Johnson's practice emphasizes counseling on, litigation of, and
resolution of contract issues. He is recognized as a leading expert in government
contract law. Having been involved in many of the major public contracting issues for
more than five decades, he brings perspective for counseling about current issues. His
record shows successful results for his clients in resolving issues arising from large and
complex contracts — with both government and commercial entities.

Mr. Johnson has been consistently named a top lawyer in the field of Government
Contracts by Chambers USA. In Chambers USA America's Leading Business Lawyers 2006,
Mr. Johnson was named "one of the premier litigators of all time in this business," "the
great dean of the Bar," and "a wonderful scholar and a great analyst of the law." Mr.
Johnson is also listed in Best Lawyers in America.

Published Decisions: Mr. Johnson's experience is illustrated by favorable settlements he
has negotiated and cases he has litigated to decisions that are a matter of public record,
including:

Award Protests: 47 Comp. Gen. 29 (1967) (upset a $125 million Air Force ADP hardware
award to IBM, a case of first impression interpreting the competitive negotiations
statute); Express One International v. U.S. Postal Service, 814 F. Supp. 93 (D.D.C. 1992)
(upset a ten-year, billion-dollar award on conflict of interest grounds).

W. Stanfield Johnson

CROWELL.COM 1







Contractor Claims: United Technologies Corp., ASBCA Nos. 46880, etc., 97-1 BCA 9 28,818 (established Navy breach of "dual
source" contract, promising jet engine awards, leading to recovery of $150 million in lost profits); Lockheed Martin Tactical
Aircraft Systems, ASBCA Nos. 49530 and 50057, 00-1 BCA 9 30,852 (recovered $15 million in coproduction support costs
arising from an agreement between Turkey and Egypt brokered by the United States during the Gulf War); Emery World
Airways v. U.S. Postal Service, 47 Fed Cl. 461 (2000) (declaration that contract required price redetermination, leading to a
$337 million recovery in 2001).

Government Claims: United Technologies, Pratt & Whitney Div., ASBCA No. 51400, etc., 04-1 BCA 9] 32,556, modified on
recon., ASBCA Nos. 51410, 53089, 53349, 05-1 BCA 9 32,860, affirmed, 463 F.3d 1261 (Fed. Cir. 2006) (denying $299 million
Air Force defective pricing claim).

Construction Claims: Mergentime Corp. v. WMATA, 400 F. Supp. 2d 145 (D.D.C. 2005). (Representing public agency in a
subway construction dispute involving a default termination and claims by both parties, resulting in a favorable $41 million
judgment).

Subcontractor-Prime Contractor Disputes: Northrop Corporation v. McDonnell Douglas Corp., 705 F.2d 1030 (9th Cir. 1983)
(involving disputes over the F-18 teaming agreement).

Fraud/Suspension and Debarment: Peter Kiewit Sons' Co. v. U.S. Army Corps of Eng'rs, 534 F. Supp. 1139 (D.D.C. 1982)
(enjoining de facto debarment).

Trade Secrets: National Parks & Conservation Ass'n v. Kleppe, 547 F.2d 673 (D.C. Cir. 1976) (established "competitive harm").

Government Contractor Defense: Boyle v. United Technologies Corp., 487 U.S. 500 (1988) (participated in briefing
government contractor defense).

Publications: Mr. Johnson's publications include:

e "Hercules, Winstar and the Supreme Court’s Conspicuous and Potentially Consequential Error," Public Contract Law
Journal, Vol. 44 (Winter 2014) (scheduled).

e “The Federal Circuit’s Abrogation of the NAFI Doctrine: An En Banc Message With Implications for Other Jurisdictional
Challenges?" Public Contract Law Journal, Vol. 42 (Fall 2012)

e "The Federal Circuit's Great Dissenter And Her 'National Policy of Fairness To Contractors'," Public Contract Law Journal,
Vol. 40 (Winter 2011).

e "Needed: A Government Ethics Code and Culture Requiring Its Officials to Turn 'Square Corners' When Dealing with
Contractors," The Nash & Cibinic Report, Vol. 19, No. 10 (October 2005).

e "Interpreting Government Contracts: Plain Meaning Precludes Extrinsic Evidence and Controls at the Federal Circuit,"
Public Contract Law Journal, Vol. 34 (Summer 2005).

e "Mixed Nuts and Other Humdrum Disputes: Holding the Government Accountable Under the Law of Contracts Between
Private Individuals," Public Contract Law Journal , Vol. 32 (Summer 2003).

W. Stanfield Johnson
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COFC Panel/Bios/Judge Park-Conroy Bio.pdf

"Judge Park-Conroy
listens to the parties,
perceives their
respective business
needs, and reasons
frankly with them."
D.C. Attorney

Download vCard

€

The Resolution
Experts

T: 202-942-9180
F: 202-942-9186
Email: cpark-
conroy@jamsadr.com

Case Manager

Sally Moreland

JAMS

555 13th Street, NW
Suite 400 West
Washington, DC 20004
202-533-2024 Phone
202-942-9186 Fax
Email:
smoreland@jamsadr.com

Hon. Carol Park-Conroy (Ret.)

Hon. Carol Park-Conroy (Ret.) joined JAMS with over 35 years of experience as a
litigator, judge, and neutral in government contracts and commercial cases. While
serving as a trial judge on the Armed Services Board of Contract Appeals (ASBCA)
for 22 years, she presided over a broad range of construction and commercial
disputes arising from manufacturing, service, supply, and other business contracts
with the federal government. She is highly skilled at managing cases with complex
factual and legal issues.

Judge Park-Conroy has extensive experience as a mediator, case evaluator, and
arbitrator. She is recognized for her ability to quickly comprehend complex facts
and focus parties on pivotal issues and is known for her thorough preparation,
perseverance, and commitment to efficient resolution of disputes. As one corporate
counsel in a mediation put it, “she knows how to keep the parties talking.”

Representative Matters

Business/Commercial — Disputes involving specialized business sectors such as

computer science and information systems, research and development, technology,

and aerospace and other businesses supplying manufactured products and

commodities

= Successfully mediated complex claims valued in excess of $2 billion relating to
Army contract for logistics modernization with a computer sciences company

= Mediated to settlement prime, subcontractor, and government disputes in
excess of $140 million relating to aircraft purchase terms and conditions and
costs due to termination of aerial refueling tanker contract following bid protest

Contracts — Disputes involving contract formation, interpretation, performance and

breach, fraud, prime/subcontractors, and joint ventures arising in manufacturing,

service and supply contracts with related issues including cost accounting and

defective pricing, wage rates and labor standards, with some surety, bankruptcy and

environmental remediation

= Settled False Claims Act case brought by Department of Justice involving
occupational conflicts of interest following remand by U.S. Court of Appeals for
District of Columbia

= Successfully mediated contract interpretation claims totaling $150 million for
F-22 aircraft tail-up costs

Construction — Disputes involving housing, both new construction and renovation of

all types of buildings, including training facilities, hospitals and aircraft hangers, water

facility projects such as well drilling, water mains and pipelines, and major civil works

projects, including roads, bridges, ocean piers, locks, dams and dredging

= Resolved contractor and owner claims involving defective specifications, delay,
changes and defective work arising in construction of Washington D.C. office
building

=  Settled disputes valued at $75 million associated with construction of Seven
Oaks Dam in California

Background and Education

= JAMS, Dispute Resolution Neutral, 2013-present

=  Administrative Judge, Armed Services Board of Contract Appeals

= Trial Attorney, Commercial Litigation Branch, Civil Division, U.S. Department of
Justice, private practice, law clerk to U.S. District Court Judge

= J.D., with honors, George Washington University School of Law

= B.A, cum laude, University of Wisconsin, Madison

Honors, Memberships, and Professional Activities

= Judge Park-Conroy’s work mediating $2 billion in disputes is highlighted in “The
ASBCA’s Path to the ‘Mega ADR'’ in Computer Sciences Corporation,” The
Procurement Lawyer, Vol. 49, No. 1, Fall 2013.

=  Member, ABA Section of Public Contract Law, Chair, 2011-2012

= Lifetime Achievement Award, 2011, Boards of Contract Appeals Bar Association




http://www.jamsadr.com/load.vcf?type=atty&id=3e196e8c-7817-4de1-8ab5-58ab0f21d469
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ATTACHMENT A
RALPH C. NASH, JR.

Ralph C. Nash, Jr., is Professor Emeritus of Law of The George Washington University,
Washington, D.C., from which he retired in 1993. He founded the Government Contracts
Program of the university's National Law Center in 1960, was Director of the Program from 1960
to 1966 and from 1979 to 1984, and continues to be actively involved in the Program. He was
Associate Dean for Graduate Studies, Research and Projects, of the Law Center from 1966 to
1972.

Professor Nash has specialized in the area of Government Procurement Law. He worked for the
Navy Department as a contract negotiator from 1953 to 1959, and for the American Machine and
Foundry Company as Assistant Manager of Contracts and Counsel during 1959 and 1960.

He graduated magna cum laude with an A.B. degree from Princeton University in 1953, and
earned his Juris Doctor degree from The George Washington University Law School in 1957.
He is a member of Phi Beta Kappa, Phi Alpha Delta, and the Order of the Coif.

Professor Nash is active as a consultant for government agencies, private corporations, and law
firms on government contract matters. In recent years, he has served widely as neutral advisor
or mediator/arbitrator in alternate dispute resolution proceedings. He is active in the Public
Contracts Section of the American Bar Association, is a member of the Procurement Round
Table, and is a Fellow and serves on the Board of Advisors of the National Contract Management
Association.

During the 1990s, Professor Nash was active in the field of acquisition reform. He served on the
"Section 800 Panel" that recommended revisions to all laws affecting Department of Defense
procurement, the Defense Science Board Task Force on Defense Acquisition Reform, and the
Blue Ribbon Panel of the Federal Aviation Administration.

He is the coauthor of a casebook, Federal Procurement Law (3d ed., Volume I, 1977, and
Volume 11, 1980) with John Cibinic, Jr. He and Professor Cibinic also coauthored five
textbooks: Formation of Government Contracts (4th ed. 2011) (with Chris Yukins),
Administration of Government Contracts (4th ed. 2006) (with James Nagle), Cost
Reimbursement Contracting (4th ed. 2014) (with Stephen Knight), Government Contract Claims
(1981) and Competitive Negotiation: The Source Selection Process (3d ed. 2011) (with Karen
O’Brien-DeBakey). He is the coauthor with Leonard Rawicz of the textbook Patents and
Technical Data (1983), the three volume compendium, Intellectual Property in Government
Contracts (5" ed. 2001), and the two volume, Intellectual Property in Government Contracts (6"
ed. 2008); coauthor with seven other authors of the textbook Construction Contracting (1991),
coauthor with Steven Feldman of Government Contract Changes (3d ed. 2007), and coauthor
with Steven L. Schooner, and Karen O’Brien-DeBakey of The Government Contracts Reference
Book (4th ed. 2013). He has written several monographs for The George Washington University







Government Contracts Program monograph series, and has published articles in various law
reviews and journals. Since 1987 he has been coauthor of a monthly analytical report on
government contract issues, The Nash & Cibinic Report.
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Neil H. O’Donnell is a shareholder specializing in government contracts and
construction law.

AREAS OF PRACTICE

Mr. O’'Donnell is chair of the firm’s Government Contracts Practice Group and co-chair of the Construction
Law Practice Group.

PROFESSIONAL QUALIFICATIONS AND ACTIVITIES

In over forty years of practice, Mr. O’'Donnell has specialized in public contract and construction law at the
federal, state and local levels. He has litigated cases in federal and state trial and appellate courts, the
boards of contract appeals and the Government Accountability Office. Representative cases include: a
series of successful GAO and Court of Federal Claims bid protests concerning IT, cyber security and
satellite communications issues; restructure of a multibillion dollar classified contract on behalf of a major
defense contractor; defense of a national construction contractor and its pipe supplier against latent
defect claims on a significant aqueduct project; trial of a termination dispute between the prime and
subcontractor on a major state IT systems development contract; successful resolution of a multimillion
dollar cost accounting standards dispute with the government on behalf of an aerospace material
contractor; pursuing actions relating to power plant and water treatment plant construction projects on
behalf of general contractors, subcontractors and the suppliers and fabricators of principal components;
federal and state false claim act actions, and federal, state and local bid protests relating to equipment,
software, construction and service contracts, including the $35 billion Air Force Air Tanker procurement
and major post-Katrina hurricane protection projects in and around New Orleans.

Mr. O’'Donnell has been named one of the leading government contract lawyers in the country in every
edition of Chambers USA, America's Leading Lawyers for Business, since 2005. He is also included in
the annual list of “Best Lawyers in America” and is recognized as one of California’s outstanding
construction lawyers in Who's Who Legal: California. He has served as chairman and vice-chairman of
several committees of the ABA Public Contract Law Section as well as on the Executive Committee of the
California State Bar’s Public Law Section. Mr. O’Donnell has written and lectured on a wide variety of
government contract and construction issues. He is presently on the Advisory Committee for The
Government Contractor and the Associated General Contractors of California Legal Advisory Committee
and is a member of the ABA Forum Committee on the Construction Industry. He is a former president
and continues to serve on the Board of Directors of BAVC, one of the nation's leading media arts
organizations, and is also on the Board of San Francisco Performances.

EDUCATION

J.D., Yale Law School, 1973
Editor, Yale Law Journal

B.A., Williams College, 1967
Magna Cum Laude, Phi Beta Kappa

353877.1
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2018 BCABA ANNUAL PROGRAM
Panel on Federal Circuit/COFC Decisions
APPARENT AGREEMENTS

Marshall J. Doke, Jr.
Foley Gardere
Dallas, Texas

Securiforce International America, LLC v. United States,
879 F.3d 1354 (Fed. Cir. 2018)

A. INTRODUCTION

Securiforce International America (“Securiforce) entered a requirements contract with
the Defense Logistics Agency (“DLA” or the “Government”) to deliver fuel to eight sites in Iraq.
Securiforce intended to supply fuel from Kuwait. The DLA concluded that delivery to the two
sites, without an appropriate waiver, would have violated the Trade Agreements Act of 1979, 19
U.S.C. §§ 2501-81, and that obtaining a waiver would have taken too long. The Government,
therefore, terminated two of the sites for convenience. When Securiforce delayed in making
deliveries and failed to make justifiable excuses for delays, the Government terminated the
remainder of the contract for default.

B. THE DISPUTE

From the time of the contract award, the parties disputed the Government’s responsibility
to provide security escorts for Securiforce’s fuel deliveries. The parties mutually agreed in
contract Modification No. 2 that the Government would provide security escorts to the six sites
(remaining after the Government’s convenience terminations) but only until December 31, 2011.
On October 24, 2011, the supervisory contracting officer notified Securiforce that “military-
provided security would no longer be provided to four of the six sites and that the Government
was working toward a solution to provide contract provisions for Securiforce to provide private
security escorts.”

After a conference call, a DCA supervisor distributed a “recap of the discussion” noting
that Securiforce had agreed to continue performance after December 31, 2011, without
government escorts or armed private security but would use unarmed escorts requesting an
equitable adjustment. No one from Securiforce “ever contested DCA’s summary of the call.”

On October 24, 2011, the supervisory C.O. sent an email to Securiforce informing it that
military-provided security would no longer be provided to four of the six remaining sites but the
DLA was working toward a solution to provide Securiforce with a task order for security.
Securiforce contended this email was an anticipatory repudiation.







C. THE COURT OF FEDERAL CLAIMS DECISION

Securiforce filed a complaint in the Court of Federal Claims requesting declaratory relief
that the termination for default was improper. Subsequently, Securiforce requested a final
decision from the C.O. that the termination for convenience was improper. The C.O. denied the
request because it did not seek damages in a “sum certain.” The Claims Court determined it had
jurisdiction because the “letter constituted a valid claim ... for non-monetary relief.”

D. THE FEDERAL CIRCUIT DECISION

The Court held that Securiforce’s failure to present a “sum certain” to the C.O. rendered
its claim insufficient. The opinion discussed the Tucker Act provision providing jurisdiction
over “nonmonetary disputes” but said this did not relieve the parties’ separate requirements of
the Contract Disputes Act requiring a “sum certain.” The Court commented that, although
declaratory judgments are not precluded from the Claims Court jurisdiction, it is not always
appropriate for the Claims Court to consider them (and mentioned the limited circumstances [it
would be appropriate] during contract performance).

The Court also commented that, in this appeal, Securiforce also pressed its allegation that
the convenience termination was an abuse of discretion because the C.O. did not, herself, make
the decision to terminate the contract for convenience. The Court pointed out that Securiforce’s
contract only required the “Government” to make the decision.

Securiforce also contended the supervisory C.O.’s email that military-provided security
would no longer be provided to four of the six remaining sites was an “anticipatory repudiation.”
But, the Court denied this claim finding that the Government’s email explained it intended to
arrange security escorts. With regard to the DLA supervisor’s “recap” of discussions, which
Securiforce did not dispute, the Court described it as an “apparent agreement” of the parties.

E. DISCUSSION

1. The Court clearly indicated that declaratory judgments are generally available
only in narrow circumstances during performance, including:
a. when there is a fundamental question of contract interpretation, or
b. a special need for early resolution of a legal issue.

Why is declaratory relief available only for a “fundamental” question of contract interpretation?
What are the criteria for determining that the interpretation is “fundamental?”

2. The Court’s conclusion that Securiforce’s failure to contest the supervisory C.O.’s
recap of discussion resulted in an “apparent agreement” may elevate the importance of written
communications that many do not consider “binding.” Indeed, contract administration personnel
of both government and contractors seldom have authority to make binding agreements. This
conclusion of the Court presents potentially important opportunities “guild the lily.”







3. In government contract administration, this “apparent agreement” concept
suggests you may ignore the other party’s offer at your peril. The concept certainly should be
included in contract administration courses.

4, The “apparent agreement” concept suggests that “recaps” of meetings or
telephone conferences can provide significant opportunities. Many lawyers believe that the
lawyer who prepares the “first draft” of a document has a significant advantage.
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Synopsis

Background: Government contractor brought action
under Tucker Act and Contract Disputes Act (CDA)
alleging that Department of Defense Logistics Agency
Energy (DLA) committed multiple breaches of contract
for fuel delivery in Iraq and that it improperly issued
partial termination for convenience of the contract,
followed by improper termination for cause. The United
States Court of Federal Claims, No. 1:12-cv-00759-MBH,
Marian Blank Horn, J., 125 Fed.Cl. 749, held after bench
trial that CDA provided it with jurisdiction over both
terminations, that termination for convenience was
improper, and termination for default was proper, and
denied contractor’s post-trial sanctions motions, 127
Fed.Cl. 386. Parties appealed.

Holdings: The Court of Appeals, Dyk, Circuit Judge,
held that:

(N Claims Court did not have jurisdiction over
declaratory-judgment claim;

2l Claims Court had jurisdiction over common-law
affirmative defenses of prior material breach, including
improper termination for convenience defense;

Bl government did not abuse its discretion in its partial
for-convenience termination of contract on basis that
there was no reasonable likelihood contractor would
perform within time remaining;

M government was entitled to terminate contract for
convenience in light of both contract’s conflict with Trade
Agreements Act (TAA) and possibility that seeking
waiver would cause unacceptable delay;

B1 determination by Claims Court that government did not
advert to convenience termination clause to avoid breach
claim was not clearly erroneous;

] government did not breach contract by not providing
armed security in contractor’s performance of it;

"l government’s orders for fuel were not “proof of
principle” orders; and

Bl Claims Court did not abuse of discretion in denying
contractor’s motions for sanctions.

Affirmed in part, vacated in part, and remanded.

West Headnotes (22)

M Federal Courts

<~Questions of Law in General

Federal Courts

~"Clearly erroneous” standard of review in
general

170BFederal Courts

170BXVIICourts of Appeals
170BXVII(K)Scope and Extent of Review
170BXVII(K)2Standard of Review
170Bk3566Questions of Law in General
170Bk3567In general

170BFederal Courts

170BXV [ICourts of Appeals
170BXVII(K)Scope and Extent of Review
170BXVII(K)2Standard of Review
170Bk3576Procedural Matters
170Bk3603Findings
170Bk3603(2)”Clearly erroneous” standard of review
in general

The Court of Appeals reviews the legal
conclusions of the Court of Federal Claims de
novo and its findings of fact for clear error.

1 Cases that cite this headnote

@21 United States
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&=Declaratory judgment

393United States

393[ILiabilities of and Claims Against United States
39311(H)Court of Federal Claims (Formerly Claims
Court and Court of Claims)

393k993Particular Claims, Jurisdiction

393k 1001Declaratory judgment

Court of Federal Claims did not have
jurisdiction over declaratory-judgment claim
alleging that government breached contract to
deliver diesel fuel and commercial specification
motor gasoline to Department of State sites in
Iraq by terminating for convenience, since claim
would have entitled claimant to recover money
damages from government; although claim did
not state sum certain, claimant was in essence
seeking monetary relief. 28 US.CA. §
1491(a)(2); 41 U.S.C.A. § 7104(b)(1); 48 C.E.R.
§ 52.233-1(c).

Cases that cite this headnote

Public Contracts

e=Scope of review

United States
~Scope of review

316HPublic Contracts

3 16H{XPerformance or Breach
316Hk357Decisions of Contracting Officers on
Contract Disputes

316Hk364Review

3 16Hk364(7)Scope of review

393United States

3931ILiabilities of and Claims Against United States
393II(E)Contracts and Contract Claims
3931I(E)9Performance or Breach
393k778Decisions of Contracting Officers on
Contract Disputes

393k785Review

393k785(7)Scope of review

Whether the Court of Federal Claims had
jurisdiction under the Contract Disputes Act
(CDA) is a question of law that is decided de
novo, but the trial court’s findings of fact
relating to jurisdictional issues are reviewed for
clear error. 41 U.S.C.A. § 7101 et seq.

| Cases that cite this headnote

14

[l

Public Contracts
w=Evidence
United States

w=Evidence

316HPublic Contracts

316HIXPerformance or Breach
316Hk357Decisions of Contracting Officers on
Contract Disputes

316Hk364Review

316Hk364(8)Evidence

393United States

39311Liabilities of and Claims Against United States
39311(E)Contracts and Contract Claims
3931I(E)9Performance or Breach
393k778Decisions of Contracting Officers on
Contract Disputes

393k785Review

393k785(8)Evidence

The plaintiff on a claim under the Contract
Disputes Act (CDA) bears the burden of
establishing jurisdiction by a preponderance of
the evidence. 41 U.S.C.A. § 7101 et seq.

Cases that cite this headnote

Public Contracts

w=What constitutes a “claim”
United States

@=What constitutes a “claim”

316HPublic Contracts

316HIXPerformance or Breach
316Hk357Decisions of Contracting Officers on
Contract Disputes

316Hk364Review

316Hk364(3)What constitutes a “claim”
393United States

39311Liabilities of and Claims Against United States
393I11(E)Contracts and Contract Claims
3931I(E)9Performance or Breach
393k778Decisions of Contracting Officers on
Contract Disputes

393k785Review

393k785(3)What constitutes a “claim”

A prerequisite for jurisdiction of the Court of
Federal Claims over a Contract Disputes Act
(CDA) claim is a final decision by a contracting
officer on a valid claim. 28 US.CA. §
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1491(a)(2); 41 U.S.C.A. § 7104(b)(1).

Cases that cite this headnote

Public Contracts
=Review

United States
FReview

316HPublic Contracts

3 16H1XPerformance or Breach
316Hk357Decisions of Contracting Officers on
Contract Disputes

316Hk364Review

3161k364(1)In general

393United States

393I1Liabilities of and Claims Against United States
39311(E)Contracts and Contract Claims
3931I(E)9Performance or Breach
393k778Decisions of Contracting Officers on
Contract Disputes

393k785Review

393k785(1)In general

Once a claim is in litigation under the Contract
Disputes Act (CDA), the contracting officer may
not rule on it, even if the claim was not properly
submitted to and denied by the contracting
officer before it was placed in litigation. 28
US.C.A. § 1491(a)(2); 41 USCA. §
7104(b)(1); 48 C.F.R. § 52.233-1(c).

Cases that cite this headnote

United States
~=Declaratory judgment

393United States

39311Liabilities of and Claims Against United States
3931I(H)Court of Federal Claims (Formerly Claims
Court and Court of Claims)

393k993Particular Claims, Jurisdiction
393k1001Declaratory judgment

The Court of Federal Claims has discretion to
grant declaratory relief only in limited
circumstances during contract performance,
including when there is a fundamental question
of contract interpretation or a special need for

18]

[91

[10]

early resolution of a legal issue; in those narrow
circumstances, the court is free to consider the
appropriateness of declaratory relief, including
whether the claim involves a live dispute
between the parties, whether a declaration will
resolve that dispute, and whether the legal
remedies available to the parties would be
adequate to protect the parties’ interests.

Cases that cite this headnote

Damages
>=Mode of estimating damages in general

115Damages

115VIMeasure of Damages

115VI(C)Breach of Contract

115k117Mode of estimating damages in general

Damages are always the default remedy for
breach of contract.

Cases that cite this headnote

Public Contracts
“~Remedies of Contractors

316HPublic Contracts

316HXRights and Remedies of Contractors
316Hk409Remedies of Contractors
316Hk410In general

A contractor’s request for a declaratory
judgment that the government materially
breached a contract by terminating for
convenience violates the traditional rule that
courts will not grant equitable relief when
money damages are adequate.

Cases that cite this headnote

Public Contracts

&=What constitutes a “claim”
United States

&=What constitutes a “claim”
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316HPublic Contracts

316HIXPerformance or Breach
316Hk357Decisions of Contracting Officers on
Contract Disputes

316Hk364Review

316Hk364(3)What constitutes a “claim”
393United States

3931ILiabilities of and Claims Against United States
3931I(E)Contracts and Contract Claims
39311(E)9Performance or Breach
393k778Decisions of Contracting Officers on
Contract Disputes

393k785Review

393k785(3)What constitutes a “claim”

Contractor did not have to present common-law
affirmative defenses of prior material breach
under contract to deliver diesel fuel and
commercial specification motor gasoline to
Department of State sites in Iraq as written to
contracting officer (CO), including improper
termination for convenience defense, in order to
later assert them in Court of Federal Claims, and
therefore Claims Court had jurisdiction over
those defenses, since contractor did not seek
payment of money, and decision by CO was not
necessary prerequisite.

Cases that cite this headnote

Public Contracts
=What constitutes a “claim”
United States

-What constitutes a “claim”

316HPublic Contracts

316HIXPerformance or Breach
316Hk357Decisions of Contracting Officers on
Contract Disputes

316k364Review

316Hk364(3)What constitutes a “claim”
393United States

39311Liabilities of and Claims Against United States
39311(E)Contracts and Contract Claims
39311(E)9Performance or Breach
393k778Decisions of Contracting Officers on
Contract Disputes

393k785Review

393k785(3)What constitutes a “claim”

If a party raises an affirmative defense under the
contract as written, such as common-law
defenses of fraud or prior material breach, it

113]

need not first be presented to the contracting
officer (CO) for a final decision, since a defense
is not a claim for money, and the CO has no
necessary role in assessing the defense;
however, to the extent the affirmative defense
seeks a change in the terms of the contract, such
as an extension of time or an equitable
adjustment, it must be presented to the CO,
since evaluation of the action by the CO is a
necessary predicate to a judicial decision.

Cases that cite this headnote

Public Contracts

w=Termination or modification of original
contract

United States

w=Termination or modification of original
contract

3 16HPublic Contracts

316HV Construction and Operation
316Hk286Termination or modification of original
contract

393United States

393I1Liabilities of and Claims Against United States
3931I(E)Contracts and Contract Claims
393II(E)5Construction and Operation
393k728Termination or modification of original
contract

Government did not abuse its discretion in its
partial for-convenience termination of contract
to deliver diesel fuel and commercial
specification motor gasoline to Department of
State sites in Iraq on basis that there was no
reasonable likelihood contractor would perform
within time remaining; although particular
official did not make that decision, contract
required only that government make termination
decision, FAR 52.212-4(1).

Cases that cite this headnote

Public Contracts
&=Scope of review
United States
&=Scope of review
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316HPublic Contracts

316HIXPerformance or Breach
316Hk357Decisions of Contracting Officers on
Contract Disputes

316Hk364Review

316Hk364(7)Scope of review

393United States

39311Liabilities of and Claims Against United States
3931I(E)Contracts and Contract Claims
3931I(E)9Performance or Breach
393k778Decisions of Contracting Officers on
Contract Disputes

393k785Review

393k785(7)Scope of review

Federal government’s termination of contract for
convenience is reviewed for bad faith or clear
abuse of discretion.

Cases that cite this headnote

Public Contracts
#=Grounds in general
United States
2=Grounds in general

316HPublic Contracts

316HVIIIRescission, Termination, or Abandonment
316Hk323Grounds in general

393United States

39311Liabilities of and Claims Against United States
39311(E)Contracts and Contract Claims
39311(E)8Rescission, Termination, or Abandonment
393k754Grounds in general

Government was entitled to terminate contract
for convenience to deliver diesel fuel and
commercial specification motor gasoline to
Department of State sites in Iraq in light of both
contract’s conflict with Trade Agreements Act
(TAA) and possibility that secking waiver
would cause unacceptable delay, since
contractor planned to source its fuel from
Kuwait for two sites, which was not designated
country for TAA purposes, government
concluded that United States Trade
Representative (USTR) waiver could take four
to six weeks and that obtaining such a waiver
could cause significant delay to fuel deliveries in
war zone, and government decided that it was in
its interest to tcrminate contract with respect to
those two sites, which it did by issuing unilateral

[15]
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modification. 19 U.S.C.A. §§ 2512(b)1),
2512(b)(2); 48 C.F.R. 225.403(c)(ii)(B).

Cases that cite this headnote

Public Contracts

g&=Termination or modification of original
contract

United States

“=Termination or modification of original
contract

316HPublic Contracts

316HV Construction and Operation

316Hk286 Termination or modification of original
contract

393United States

3931ILiabilities of and Claims Against United States
39311(E)Contracts and Contract Claims
39311(E)3Construction and Operation
393k728Termination or modification of original
contract

When considering whether government was
entitled to terminate contract for convenience to
deliver diesel fuel and commercial specification
motor gasoline to Department of State sites in
Iraq in light of both contract’s conflict with
Trade Agreements Act (TAA) and possibility
that seeking waiver would cause unacceptable
delay, factual finding by Court of Federal
Claims was not clearly erroneous as to whether
there were Department of Defense personnel at
other two sites and therefore whether Defense
waiver was effective as to those sites; although
contractor pointed to testimony of two witnesses
suggesting that Defense personnel at those sites,
Claims Court credited other witnesses’
testimony to the contrary. 19 U.S.C.A. §§
2512(b)(1), 2512(b)(2); 48 C.FR.
225.403(c)(ii)(B).

Cases that cite this headnote

Public Contracts
&=Cancellation of contract

316HPublic Contracts
31 6_HIXPerforma_nce_ or Breach
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316Hk375Cancellation of contract

When the government contracts with a party
knowing full well that it will not honor the
contract, it cannot avoid a breach claim by
adverting to the convenience termination clause.

Cases that cite this headnote

Public Contracts
—=Cancellation of contract
United States
i==Cancellation of contract

3 16HPublic Contracts

3 16HIXPerformance or Breach
316Hk375Cancellation of contract

393United States

3931ILiabilities of and Claims Against United States
3931I(E)Contracts and Contract Claims
39311(E)9Performance or Breach
393k799Cancellation of contract

Determination by Court of Federal Claims that
government did not advert to convenience
termination clause to avoid breach claim was not
clearly erroneous; although contractor pointed to
testimony suggesting that government decided
to terminate contract for convenience to deliver
diesel fuel and commercial specification motor
gasoline to Department of State sites in Iraq
before it was even executed, conflicting
evidence indicated that government had not
reached conclusion on how it would resolve
issue before both parties executed contract.

Cases that cite this headnote

Public Contracts

&= Waiver of rights under contract
United States

g=Waiver of rights under contract

316HPublic Contracts
316HIXPerformance or Breach
316Hk351Waiver of rights under contract
393United States

393I1Liabilities of and Claims Against United States
39311(E)Contracts and Contract Claims

[19]

120]

3931I(E)9Performance or Breach
393k772Waiver of rights under contract

Government did not breach contract to deliver
diesel fuel and commercial specification motor
gasoline to Department of State sites in Iraq by
not providing armed security in contractor’s
performance of it, where parties apparently
agreed among themselves to proceed with
unarmed security.

Cases that cite this headnote

Public Contracts

¢=Delay of government and liability for
damages

United States

%==In general; what is delay

316HPublic Contracts

316HIXPerformance or Breach

316Hk371Delay of government and liability for
damages

393United States

3931ILiabilities of and Claims Against United States
39311(E)Contracts and Contract Claims
3931I(E)9Performance or Breach

393k792Delay of Government

393k7931In general; what is delay

Government did not breach contract to deliver
diesel fuel and commercial specification motor
gasoline to Department of State sites in Iraq;
although both parties may have contributed to
delay, delay was proximately caused by lack of
diligence on part of contractor.

Cases that cite this headnote

Public Contracts
&=Goods sold or furnished
United States

%==Goods sold or furnished

3 16HPublic Contracts

31611V Construction and Opcration
316Hk262Subject-matter
316Hk266Goods sold or furnished
393United States
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39311Liabilities of and Claims Against United States
3931I(E)Contracts and Contract Claims
39311(E)5Construction and Operation
393k693Subject-matter

393k697Goods sold or furnished

Government’s orders for fuel were not “proof of
principle” orders, where nothing in contract to
deliver diesel fuel and commercial specification
motor gasoline to Department of State sites in
Iraq required government to place orders of any
particular frequency or size, so long as it ordered
its requirements, and orders were for actual
requirements.

Cases that cite this headnote

Public Contracts

i#=Place and time of performance
United States

=Place and time of performance

316HPublic Contracts

316HV Construction and Operation

316Hk269Place and time of performance

393United States

393I1Liabilities of and Claims Against United States
39311(E)Contracts and Contract Claims
39311(E)5Construction and Operation

393k700P]lace and time of performance

Government was entitled to order fuel elsewhere
to satisfy its time-sensitive needs when
contractor repeatedly declared that it could not
timely perform under contract to deliver diesel
fuel and commercial specification motor
gasoline to Department of State sites in Iraq.

Cases that cite this headnote

United States
¢=Failure to comply; sanctions

393United States

3931ILiabilities of and Claims Against United States
3931I(H)Coutt of Federal Claims (Formerly Claims
Court and Court of Claims)

393k 1043 Discovery, Subpoenas, and Compelling
Production of Evidence

393k1045Failure to comply; sanctions

Court of Federal Claims did not abuse its
discretion in denying contractor’s motions for
sanctions, in action under Tucker Act and
Contract Disputes Act (CDA) alleging that
Department of Defense Logistics Agency
Energy (DLA) committed multiple breaches of
contract for fuel delivery in Iraq and that it
improperly issued partial termination for
convenience of contract, followed by improper
termination for cause, where contractor
ultimately received discovery it sought and it
declined additional witnesses when offered by
government after designee witness could not
answer all questions asked. RCFC, Rule

30(b)(6), 37(a)(5)(iii), 37(b)(2)(C), 37(c)(2)(B).

Cases that cite this headnote

*1357 Appeals from the United States Court of Federal
Claims in No. 1:12-cv-00759-MBH, Judge Marian Blank
Horn.

Attorneys and Law Firms

Frederick W. Claybrook, Jr., Claybrook LLC,
Washington, DC, argued for plaintiff-appellant. Also
represented by Brian Tully McLaughlin, Crowell &
Moring, LLP, Washington, DC; Robert John Wagman,
Ir., Bracewell LLP, Washington, DC.

Patricia M. McCarthy, Commercial Litigation Branch,
Civil Division, United States Department of Justice,
Washington, DC, argued for defendant-cross-appeliant.
Also represented by Chad A. Readler, Robert E.
Kirschman, Jr., Russell James Upton, Jeffrey Lowry; Jill
Bucholz Rodriguez, Defense Logistics Agency, Ft.
Belvoir, VA.

Before Dyk, O’Malley, and Wallach, Circuit Judges.

Opinion
Dyk, Circuit Judge.

*1358 Securiforce  International America, LLC
(“Securiforce™), a governmenl contractor, filed suit in the
Court of Federal Claims (“Claims Court”) under the
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Tucker Act, 28 U.S.C. § 1491, and the Contract Disputes
Act of 1978 (“CDA”), 41 U.S.C. §§ 7101-09. It sought a
declaration that its contract for fuel delivery was
improperly terminated by the Defense Logistics Agency
(“DLA” or the “government”)—in part for the
government’s convenience and in part for default. The
Claims Court held that the CDA provided it with
jurisdiction over both terminations; that the termination
for convenience was improper; and that the termination
for default was proper. Securiforce fnt’l Am., LLC v.
United States (Securiforce I), 125 Fed.Cl. 749 (2016). The
Claims Court also denied Securiforce’s posttrial sanctions
motions. Securiforce Int’l Am., LLC v. United States
(Securiforce IT), 127 Fed.Cl. 386 (2016).

We affirm the Claims Court’s determinations except its
determination that it had jurisdiction to adjudicate an
affirmative, declaratory claim with respect to the
termination for convenience; on that one issue, we vacate
the judgment of the Claims Court and remand with
directions to dismiss.

BACKGROUND

In September 2011, Securiforce entered into a
requirements contract with the government to deliver fuel
to eight sites in Iraq. Shortly after the contract was
executed, on September 26, the government terminated
the contract for convenience with respect to two of the
eight sites (the “termination for convenience™). Because
Securiforce intended to supply fuel from Kuwait, the
government concluded that delivery to those two sites
without an appropriate waiver would have violated the
Trade Agreements Act of 1979 (“TAA”), 19 US.C. §§
2501-81, and that obtaining a waiver would have taken
too long.

Thereafter, in mid-October, the government placed oral
orders for small deliveries to two of the remaining sites,
the deliveries to occur by October 24. In the weeks that
followed, however, Securiforce informed the government
that it would not be able to deliver until, first, early and,
then, late November. Losing confidence that Securiforce
would be able to make the deliveries, the government sent
Securiforce notice that it should offer justifiable excuses
for its delays or risk a termination for default. Securiforce
responded, contending that various government breaches
excused the late deliveries, including the allegedly
improper termination for convenience, the failure to
provide required security escorts, the small size of the

orders, and other alleged irregularities attributable to the
government. Unpersuaded, the government terminated the
remainder of the contract for default on November 15 (the
“termination for default™).

Securiforce filed its initial complaint in the Claims Court
the following year, on *1359 November 6, 2012,
requesting declaratory relief that the termination for
default was improper. On November 16, Securiforce sent
the government a letter requesting a final decision by the
contracting officer (*CO”) that the termination for
convenience was improper. On January 16, 2013, the CO
denied Securiforce’s request because it did not seek
damages in a sum certain, and on January 23 Securiforce
amended its complaint in the Claims Court to include an
additional request for declaratory judgment that the
termination for convenience was improper.

Following a bench trial, the Claims Court issued its
findings of fact and conclusions of law. Securiforce 1, 125
Fed.Cl. 749. The court found that it had jurisdiction to
review Securiforce’s claims concerning both the
termination for convenience, id. at 764-81, and the
termination for default, id. at 788. Reaching the merits of
the termination-for-convenience claim, the court found
the CO abused her discretion in partially terminating the
contract for convenience and, in doing so, breached the
government’s contract with Securiforce. /d. at 781-87.
The court then found the termination for default proper,
rejecting Securiforce’s claim that its nonperformance
could be excused by the government’s actions, id. at
787-99, and explaining that Securiforce’s failure to
perform “was a product of its own making,” because it
had failed to make proper and timely arrangements to
acquire and deliver fuel, id at 793. In a follow-up
opinion, the court denied Securiforce’s posttrial sanctions
motions. Securiforce I, 127 Fed.Cl. 386.

Securiforce timely appealed, and we have jurisdiction
pursuant to 28 U.S.C. § 1295(a)(3).

DISCUSSION

e review the legal conclusions of the Claims Court de
novo and its findings of fact for clear error. Rasmuson v.
United States, 807 F.3d 1343, 1345 (Fed. Cir. 2015).
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121 Bl Hlyye first consider whether the Claims Court had
subject-matter jurisdiction to review the termination for
convenience. “Whether the Court of Federal Claims had
jurisdiction under the CDA is a question of law we decide
de novo,” K—Con Bldg. Sys., Inc. v. United Stafes, T78
F.3d 1000, 1004 (Fed. Cir. 2015), but “we review the trial
court’s findings of fact relating to jurisdictional issues for
clear error,” John R. Sand & Gravel Co. v. United States,
457 F.3d 1345, 1353 (Fed. Cir. 2006), aff’d, 552 U.S.
130, 128 S.Ct. 750, 169 L.Ed.2d 591 (2008). The plaintiff
bears the burden of establishing jurisdiction by a
preponderance of the evidence. Brandt v. United States,
710 F.3d 1369, 1373 (Fed. Cir. 2013).

131 16lep  prerequisite for jurisdiction of the Court of
Federal Claims over a CDA claim is a final decision by a
contracting officer on a valid claim.” Northrop Grumman
Computing Sys., Inc. v. United States, 709 F.3d 1107,
1111=12 (Fed. Cir. 2013); see also 28 US.C. §
1491(a)(2); 41 U.S.C. § 7104(b)(1). Because the CDA
does not define “claim,” we look to the Federal
Acquisition Regulation (“FAR”), which defines a claim as
“a written demand or written assertion by one of the
contracting parties seeking, as a matter of right, the
payment of money in a sum certain, the adjustment or
interpretation of contract terms, or other relief arising
under or relating to th{e] contract.” FAR 52.233-1(c); see
also T.A. 789 (incorporating this clause into Securiforce’s
contract). We have explained that for monetary claims,
#1360 the absence of a sum certain is “fatal to jurisdiction
under the CDA.” Northrop, 709 F.3d at 1112; accord M.
Maropakis Carpentry, Inc. v. United States, 609 F.3d
1323, 1327-29 (Fed. Cir. 2010). Relatedly, “once a claim
is in litigation, the contracting officer may not rule on
it—even if the claim ... was not properly submitted to and
denied by the contracting officer before it was placed in
litigation.” K-Con, 778 F.3d at 1005.

The government offers two alternative arguments against
the Claims Court’s jurisdiction, both based on
Securiforce’s purported failure to obtain a final decision
from the CO before bringing its claim into court. First, the
government contends that the filing of Securiforce’s
initial complaint in the Claims Court ousted the CO of
authority to decide the claim presented in Securiforce’s
subsequent letter. Second, the government argues that
even if the CO had authority to decide the claim,

Securiforce failed to state a sum certain in its letter to the
CO, as required by the CDA. Because we agree with the
government on the second of these points, we need not
reach the first.

As noted above, Securiforce submitted a letter to the CO
concerning the termination for convenience on November
16, 2012, ten days after it filed its initial complaint in the
Claims Court. Securiforce’s letter to the CO did not state
a sum certain but rather purported to seek only a
declaration that the termination for convenience
constituted a material breach of the contract. The Claims
Court determined that it had jurisdiction because this
“letter constituted a valid claim to the contracting officer
for non-monetary relief.”” Securiforce 1, 125 Fed.Cl. at
775. We disagree.

While contractors may in some circumstances properly
seek only declaratory relief without stating a sum certain,
they may not circumvent the general rule requiring a sum
certain by reframing monetary claims as nonmonetary. In
a related context, we have been careful to recognize this
distinction. The Administrative Procedure Act (“APA”)
provides a cause of action for nonmonetary claims against
the government, 5 U.S.C. § 702, so long as “there is no
other adequate remedy in a court,” id. § 704. The Tucker
Act, however, provides exclusive jurisdiction in the
Claims Court for monetary claims exceeding $10,000. See
28 U.S.C. §§ 1346(a)(2), 1491(a)(1). The question in
many of our prior cases, then, has been whether a given
claim is properly classified as monetary or nonmonetary.
We and other courts of appeals have consistently held that
litigants may not avoid the Claims Court’s exclusive
jurisdiction by dressing up monetary claims in other
courts as requests for nonmonetary, declaratory relief
under the APA. Doe v. United States, 372 F.3d 1308,
1313 (Fed. Cir. 2004) (collecting cases).

In making this determination, “we customarily look to the
substance of the pleadings rather than their form.” Brazos
Elec. Power Coop., Inc. v. United States, 144 F.3d 784,
787 (Fed. Cir. 1998). If “the only significant
consequence” of the declaratory relief sought “would be
that [the plaintiff] would obtain monetary damages from
the federal government,” the claim is in essence a
monetary one. /d. We see no reason to depart from this
principle here, when determining whether a claim is
monetary or nonmonetary for purposes of CDA
jurisdiction.

Securiforce’s claim concerning the termination for
convenience, although styled as one for declaratory relief,
would—if  granted—yield only one significant
consequence: it would entitle Securiforce to recover
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money damages from the government. This is confirmed
by Securiforce’s own letter, which asked the CO to decide
whether “Securiforce is entitled to breach *1361
damages,” without specifying an amount. J.A. 139.
Indeed, following the Claims Court’s ruling, Securiforce
sent an additional letter to the CO, for the first time
quantifying its damages as $47 million. Securiforce’s
failure to present this sum certain to the CO in its
November 2012 letter rendered its claim insufficient. The
Claims Court erred in finding that, “notwithstanding [the
government]’s argument that [Securiforce]’s claim is
monetary, the evidence ... indicates that [Securiforce’s
letter to the CO] was a claim for non-monetary relief.”
Securiforce, 125 Fed.Cl. at 770; see also John R. Sand,
457 F.3d at 1353. Therefore, based on these errors, the
Claims Court was without jurisdiction to entertain
Securiforce’s declaratory-judgment claim with respect to
the termination for convenience.

Securiforce argues that this result is inconsistent with the
text of the Tucker Act, which provides jurisdiction over
“a dispute concerning termination of a contract ... and
other nonmonetary disputes on which a decision of the
contracting officer has been issued.” 28 U.S.C. §
1491(a)(2). This language was added by amendment in
1992 in order to ensure Claims Court jurisdiction over
some nonmonetary disputes. See, eg., Alliant
Techsystems, Inc. v. United Siates, 178 F.3d 1260,
126870 (Fed. Cir. 1999); Garrett v. Gen. Elec. Co., 987
F.2d 747, 750 (Fed. Cir. 1993) (citing Federal Courts
Administration Act of 1992, Pub. L. No. 102-572, sec.
907(b)(1), § 1491(a)(2), 106 Stat. 4506, 4519). However,
this jurisdictional amendment did not relieve parties’
obligation to comply with the separate requirements of the
CDA, including the statement of a sum certain where, as
here, the party is in essence seeking monetary relief.
Having failed to comply with those requirements,
Securiforce could not invoke the Claims Court’s
jurisdiction over its affirmative
termination-for-convenience claim.

[MEven if Securiforce’s claim were properly characterized
as nonmonetary, the Claims Court could not properly
exercise jurisdiction over an affirmative
declaratory-judgment claim that the government breached
the contract by terminating for convenience. While
declaratory judgments are not precluded from the Claims
Court’s CDA jurisdiction, it is not always appropriate for
the Claims Court to consider them. See Alliant, 178 F.3d
at 1271. Indeed, the Claims Court has “discretion to grant
declaratory relief only in limited circumstances” during
contract performance, including when there is “a
fundamental question of contract interpretation or a
special need for early resolution of a legal issue.” /d.; see
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also Tiger Nat. Gas, Inc. v. United States, 61 Fed.Cl. 287,
292 (2004) (“The Federal Circuit added that the
legislative history of the 1992 amendments to the Tucker
Act did not justify precluding a contractor from seeking a
declaratory judgment for an ongoing performance
issue.”). In those narrow circumstances, the court “is free
to consider the appropriateness of declaratory relief,
including whether the claim involves a live dispute
between the parties, whether a declaration will resolve
that dispute, and whether the legal remedies available to
the parties would be adequate to protect the parties’
interests.” Alliant, 178 F.3d at 1271.

181 PlThis case epitomizes a circumstance where “the legal
remedies ... would be adequate to protect [Securiforce’s]
interests.” /d. Unlike prior cases where we have
determined that the Claims Court had jurisdiction over
requests for declaratory judgments, see, e.g., Todd
Constr., 656 F.3d at 1308-11; Alliant, 178 F.3d at
1271-72, Securiforce seeks a declaration that the
government materially breached the contract, J.A. 134,
139. However, “damages are always the default *1362
remedy for breach of contract.” United States v. Winstar
Corp., 518 U.S. 839, 885, 116 S.Ct. 2432, 135 L.Ed.2d
964 (1996) (plurality op.). A contractor’s request for a
declaratory judgment that the government materially
breached a contract by terminating for convenience thus
would violate “the traditional rule that courts will not
grant equitable relief when money damages are
adequate.” Alliant, 178 F.3d at 1271,

Therefore, we conclude that the Claims Court erred in
adjudicating  Securiforce’s  convenience-termination
claim.

B

1A lthough we find the Claims Court lacked jurisdiction
over the declaratory-judgment claim concerning the
termination for convenience, the question remains
whether it could review that termination as a defense to
the termination for default. In this respect, the Claims
Court held that the termination was improper but that the
improper convenience termination provided no defense to
the default termination. Securiforce I, 125 Fed.Cl. at
781-88. Securiforce contends that the improper
convenience termination was a prior material breach,
excusing Securiforce’s later failure to perform. See, e.g.,
Laguna Constr. Co. v. Carter, 828 F.3d 1364, 1369 (Fed.
Cir. 2016) (describing the common-law defense of prior
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material breach). The government argues that this defense
(like the affirmative declaratory-judgment claim) could
not be asserted in the Claims Court without first being
presented to the CO for a final decision. For support, the
government relies on our prior cases Maropakis, 609 F.3d
1323, and Raytheon Co. v. United States, 747 F.3d 1341
(Fed. Cir. 2014).

In Maropakis, the contractor claimed that its contract
should have been modified by extending certain deadlines
and that this constituted an affirmative defense to the
government’s liquidated-damages claim. 609 F.3d at
1327-32. We held that the CDA’s jurisdictional
prerequisite—i.e., that the parties first present their claims
to a CO for a final decision—applied to the contractor’s
affirmative defense. /d. at 1329-32. “Thus, we h[e]ld that
a contractor seeking an adjustment of contract terms must
meet the jurisdictional requirements and procedural
prerequisites of the CDA, whether asserting the claim
against the government as an affirmative claim or as a
defense to a government action.” /d. at 1331. Similarly, in
Raytheon, the government claimed an equitable
adjustment as a defense to a contractor’s monetary claim.
See 747 F.3d at 1353-55. We reiterated that the
presentation prerequisite “applies even when a claim is
asserted as a defense.” Id. at 1354. Raytheon did not hold
or suggest that the presentation requirement applies to all
defenses, and in Laguna, decided after Maropakis and
Raytheon, we explained that the rule articulated in those
cases only applies when the defenses “seek the payment
of money or the adjustment or interpretation of contract
terms.” 828 F.3d at 1368. A broader rule, the Laguna
court explained, “would unnecessarily expand the
definition of a ‘claim’ and could improperly bar ...
jurisdiction where the government raises any affirmative
defense.” 828 F.3d at 1368. Accordingly, Laguna found
jurisdiction over an affirmative defense of fraud even
though it had not been presented to a CO. Id. at 1368-69.

MUnder Laguna, if a party raises an affirmative defense
under the contract as written—for example, common-law
defenses of fraud or prior material breach—it need not
first be presented to the CO for a final decision, since a
defense is not a claim for money, and the CO has no
necessary *1363 role in assessing the defense. In contrast,
under Maropakis and Raytheon, to the extent the
affirmative defense seeks a change in the terms of the
contract—for example, an extension of time or an
equitable adjustment—it must be presented to the CO,
since evaluation of the action by the CO is a necessary
predicate to a judicial decision.

In this case, Securiforce asserts a common-law
affirmative defense of prior material breach under the

contract as written. It neither seeks the payment of
money, nor is a decision by the CO a necessary
prerequisite. Securiforce need not, therefore, have
presented that defense to the CO in order to later assert it
in the Claims Court. Indeed, in Malone v. United States,
849 F.2d 1441, 1445-46 (Fed. Cir.), modified on other
grounds, 857 F.2d 787 (Fed. Cir. 1988), we assumed that
a defense of prior material breach did not need to be
presented to the CO.

II

MHaving concluded that the Claims Court had
jurisdiction over Securiforce’s prior material breach
defenses, including the improper termination for
convenience defense, we consider whether these alleged
prior material breaches provide a defense to the default
termination such that the default termination was
improper. Aside from these alleged prior breaches,
Securiforce does not challenge on appeal the Claims
Court’s determination that it failed to perform and to
“provide adequate assurances of future performance.”
Securiforce I, 125 Fed.Cl. at 790.

The government concedes that the Claims Court had
jurisdiction to review the termination for default even
though there was no government monetary claim. We
have long held that a termination for default is a
government claim not subject to CO presentment under
the CDA. See Alliant, 178 ¥.3d at 1268; Malone, 849 F.2d
at 1443.

A

We first address whether the government breached the
contract by partially terminating it for convenience. For
contracts for the sale of commercial items, the FAR
provides: “The Government reserves the right to
terminate this contract, or any part thereof, for its sole
convenience.” FAR 52.212-4(l). This clause and its
language were incorporated into the Securiforce contract.
J.A. 743, 791. The regulations also describe the CO’s
authority to exercise this clause: “The contracting officer
shall terminate contracts, whether for default or
convenience, only when it is in the Government’s
interest.” FAR 49.101(b).
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3y review terminations for convenience for “bad faith
or clear abuse of discretion.” T & M Distribs., Inc. v.
United States, 185 F.3d 1279, 1283 (Fed. Cir. 1999).
Securiforce did not allege bad faith on the part of the
government, and the Claims Court could discern none
from the evidence. See Securiforce I, 125 Fed.Cl. at
784-85. On appeal, Securiforce presses only its
allegations that the convenience termination was an abuse
of discretion.

Because the testimony revealed that the CO did not
herself make the decision to terminate the contract for
convenience, the Claims Court determined that the CO
“abdicated her duty to exercise her own independent
business judgment” and, therefore, “the partial
termination for convenience was an improper abuse of
discretion.” Securiforce I, 125 Fed.Cl. at 787. The cases
on which the Claims Court relied to render this
conclusion are distinguishable in that each involved
contractual language that entitled the contractor to the
resolution of factual disputes by a particular *1364
official. In New York Shipbuilding Corp. v. United States,
385 F2d 427 (Ct. Cl. 1967), the Court of Claims
determined that where a contract specified that factual
disputes “shall be decided by the Nuclear Projects Officer
of the Maritime Administration,” id. at 429, the contractor
was entitled to a resolution by that particular officer, id. at
433-35. “The contractor, in particular, bargained for the
Nuclear Projects Officer as the first tribunal to determine
controversies,” but a different official rendered the final
decision, contrary to the contract’s terms. /d. at 434. In
Pacific Architects & Engineers Inc. v. United States, 491
F.2d 734, 744 (Ct. Cl. 1974) (per curiam), the contract
similarly provided for the resolution of factual disputes
“py the Contracting Officer.” The CO in that case had
reached his decision after accepting the advice of legal
counsel. 74, at 745. The Court of Claims construed the
contract’s provision to require that the CO make the
ultimate determination but noted that “there was no
implied prohibition against [the CO’s] first obtaining or
even agreeing with the views of others.” /d. at 744.

Securiforce’s contract required only that “[t]he
Government” make the termination decision. Our cases
interpreting similarly worded clauses in the default
context do not require a decision by a particular official
but only a reasonable conclusion that there was no
reasonable likelihood the contractor would perform within
the time remaining. Empire Energy Mgmt. Sys., Inc. v.
Roche, 362 F.3d 1343, 1345 n.2, 1357 (Fed. Cir. 2004);
McDonnell Douglas Corp. v. United States, 323 F.3d
1006, 1014, 1016 (Fed. Cir. 2003). We conclude that the
Claims Court erred in holding that the decision to

e
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terminate for convenience was invalid because it was not
reached independently by the CO.

Migecuriforce argues in the alternative that the
termination for convenience was an abuse of discretion by
the government. We find no abuse of discretion.

The TAA permits the acquisition of certain supplies only
from a list of designated countries but allows the waiver
of this restriction when in the national interest. See 19
U.S.C. § 2512(b)(2); FAR 225.403(c)(ii). Such a waiver
must generally be obtained from the United States Trade
Representative (“USTR”). See, eg., 19 US.C. §
2512(b)(1); Exec. Order No. 12,260, § 1-201, 46 Fed.
Reg. 1653, 1653 (Dec. 31, 1980). But where the purchase
is for “fuel for use by U.S. forces overseas,” the
Department of Defense (“Defense”) may issue a
national-interest ~ waiver on its own. FAR
225.403(c)(ii)(B). Securiforce planned to source its fuel
from Kuwait, which is not a designated country for TAA
purposes. See, e.g., FAR 52.225-5.

The contract was awarded to Securiforce on September 7,
2011. The government was aware at that time that it
would need a national-interest waiver for Securiforce
under the TAA. At the time the contract was awarded,
DLA believed it was within the authority of Defense to
execute such a waiver given the presence of U.S. forces at
the sites in Iraq.

Sy the day following the award, counsel for DLA
discovered that because the sites awarded to Securiforce
were staffed exclusively with Department of State
(“State”) personnel, Defense lacked the authority to issue
the waiver for those sites, which would instead need to be
obtained from the USTR. While the government was
determining how to proceed, Securiforce countersigned
the contract on September 9. Between September 9 and
12, additional research revealed that Defense personnel
would be present at six of the eight sites, and as a result,
Defense *1365 could and ultimately did waive the TAA
for those six sites.!

At this point, two sites required a USTR waiver.
Ultimately, the government concluded that a USTR
waiver could take four to six weeks and that obtaining
such a waiver could cause significant delay to fuel
deliveries in the war zone. The government decided that it
was in its interest to terminate the contract with respect to
those two sites, which it did by issuing unilateral
Modification P00001. It was entirely reasonable—and no
abuse of discretion—for the government to decide that
this approach was in its best interests.
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Securiforce argues that the government was under an
obligation to seek the USTR waiver as part of its “duty to
facilitate Securiforce’s performance,” Appellant Reply
Br. 29, citing our decision in Rockies Express Pipeline
LLC v. Salazar, 730 F.3d 1330 (Fed. Cir. 2013). In
Rockies, we determined that the government breached a
contract by not seeking to deviate from certain provisions
in the FAR—as it had promised in the contract to do—yet
continuing to demand performance by the contractor. /d.
at 1334-35, 1338-39. The government in that case did not
terminate for convenience, and we did not decide whether
that would have been appropriate. In particular, Rockies
did not speak to whether the government could invoke
termination for convenience in order to avoid the very
kind of dispute raised by the parties in that case. Here, we
hold that the government was entitled to terminate the
contract for convenience in light of both the contract’s
conflict with the TAA and the possibility that seeking a
waiver would cause unacceptable delay.

M6 Mgecuriforce also disputes the timing of the
government’s decision, pointing to testimony that
suggests the government decided to terminate the contract
before it was even executed. Securiforce contends that
this constitutes a breach under Torncello v. United States,
681 F.2d 756 (Ct. Cl. 1982) (en banc) (plurality op.). As
interpreted by the later decisions of this court, Torncello
“stands for the unremarkable proposition that when the
government contracts with a party knowing full well that
it will not honor the contract, it cannot avoid a breach
claim by adverting to the convenience termination
clause.” Salsbwry Indus. v. United States, 905 F.2d 1518,
1521 (Fed. Cir. 1990).

After reviewing the trial evidence, the Claims Court
concluded that “although the record indicates that DLA
Energy was aware of the TAA waiver issue with regard to
the two [State] sites by September 8, 2011, it is also clear
that defendant had not reached a conclusion on how it
would resolve the issue before both parties executed the
contract on September 9, 2011.” Securiforce I, 125
Fed.Cl. at 787 n.9; accord id. at 756. The Claims Court
therefore determined that there had been no Torncello
breach. /d. at 787 n.9. Although Securiforce has pointed
to conflicting evidence on this point, the Claims Court’s
factual finding was not clearly erroneous. E.g., Anderson,
470 U.S. at 575, 105 S.Ct. 1504, We conclude that the
government did not breach the contract by terminating for
convenience. We need not reach the question whether a
breach, had it occurred, would have excused Securiforce’s
default.

*1366 B

BISecuriforce also contends that the government’s failure
to provide security escorts for the fuel deliveries was a
prior material breach. Since virtually the moment the
contract was signed, the parties disputed what, if any,
security the government was required to provide. On
October 13, 2011, the parties executed the bilateral
Modification P00002 (“Mod. 2”). Mod. 2 added language
to the contract requiring the government to provide
security escorts to each of the six remaining sites. This
provision expressly stated that it would expire and that
“U.S. Government escorts will no longer be provided
after December 31, 2011 for all line items in the
contract.” J.A. 1086.

Securiforce contends that the government then breached
Mod. 2 when on October 24, 2011, the supervisory CO
sent an email to Securiforce, informing it that “[m]ilitary
provided security ... w[ould] no longer be provided” to
four of the six remaining sites and that “DLA Energy
[wa]s working towards a solution to line Securiforce with
a [State] task order for security but this has not been
finalized as of the writing of this email.” J.A. 1228.
“More to come,” the email concluded. /d.

Securiforce contends that this email was an anticipatory
repudiation of the government’s obligations under Mod.
2. Anticipatory repudiation requires

reasonable grounds [to] support the obligee’s belief that
the obligor will breach the contract. In that setting, the
obligee “may demand adequate assurance of due
performance” and if the obligor does not give such
assurances, the obligee may treat the failure to do so as
a repudiation of the contract.

Danzig v. AEC Corp., 224 F.3d 1333, 1337-38 (Fed. Cir.
2000) (quoting Restatement (Second) of Contracts § 251
(Am. Law Inst. 1981)). The Claims Court concluded that
“the plain text of the e-mail explains that DLA Energy
intended to arrange security escorts for Securiforce.”
Securiforce I, 125 Fed.Cl. at 795. We agree: the
government’s email was not an indication that it would
breach the terms of Mod. 2. If anything, it was a
reassurance that the government was endeavoring to
perform. Moreover, Securiforce’s CEO acknowledged in
an email just four days later that the government already
had proposed at least one alternative approach using a
private security contractor.

With respect to the period following 2011, Sccuriforce
also asserts anticipatory breach by the government as a
result of the government’s various statements that no
armed security escorts would be provided after 2011.

s
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Securiforce contends that “[o]n its face, Mod 0002 could
not resolve any security issue other than in 2011, which is
all it covered.” Appellant Reply Br. 42. In fact, Mod. 2
(agreed to by both sides) specifically stated that “U.S.
Government escorts will no longer be provided after
December 31, 2011.” J.A. 1086. On its face, then, Mod. 2
made clear that no government escorts would be provided
beyond 2011. While Securiforce contends that the
government was obligated to provide private security, no
express provision in the contract required this. We agree,
for the reasons stated by the Claims Court, that with
respect to the contract prior to Mod. 2, “[t]he inferences
which are required in order to conclude that the
government was obligated to provide security ... are not
supported in the record.” Securiforce I, 125 Fed.Cl. at
795. The government did not breach the contract by
failing to provide security.

Securiforce also contends that the government’s refusal to
allow it to contract for private security constituted an
anticipatory repudiation. Securiforce offered no record
evidence that the government barred it *1367 from
contracting for private, unarmed security, and indeed it
appears that Securiforce agreed to proceed with unarmed
security. On October 19, representatives from both parties
took part in a conference call to discuss the security
matter. In an email following that call, a DLA supervisor
provided a summary “to recap the discussions and make
sure we are on the same page going forward.” J.A. 3589.
In particular, she noted that “Securiforce agrees to
continue performance after December 31, 2011, without
government escotts or armed private security. Securiforce
intends to use unarmed escorts and will be requesting an
equitable price adjustment.” Id. (emphases added). There
was no evidence that anyone from Securiforce ever
contested DLA’s summary of the call. Given this apparent
agreement among the parties to proceed with unarmed
security, we again see no reasonable grounds for
Securiforce to have concluded that the government was
repudiating its contractual obligations.

(8

¥Igecuriforce alleges a series of other government
actions or omissions, which the Claims Court found did
not constitute a breach of the contract. First, Securiforce
argues that the government breached by failing to assist in
processing security badges for Securiforce’s truck drivers.
The Claims Court determined that the “badging of drivers
... was delayed because Securiforce did not have enough
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drivers confirmed to operate the contract.” Securiforce I,
125 Fed.Cl. at 791. The Claims Court did not clearly err:
the evidence at trial suggested that although both parties
may have contributed, the delay was proximately caused
by a lack of diligence on the part of Securiforce.

2%Second, Securiforce contends that the government’s
orders for fuel were impermissible “proof of principle”
orders. In other words, instead of ordering its full
requirements for fuel, the government allegedly placed
orders for small quantities to test whether Securiforce
would be capable of performing. The Claims Court found
that “[t]he testimony ... seems to support that the [proof of
principle] orders were for actual requirements.” Id. at 796.
Securiforce does not appear to contest this factual finding,
and this is sufficient to resolve the legal question of
breach. Nothing in the contract required the government
to place orders of any particular frequency or size, so long
as it ordered its requirements.

[UThird, Securiforce argues that the government
impermissibly ordered fuel from other vendors for sites
awarded to Securiforce. The Claims Court found that “the
testimony indicates that the government only filled
additional requirements from other sources after
Securiforce clearly had indicated that it could not deliver
sooner than early November 2011 and while the
government waited for Securiforce to be able to perform.”
Id. at 797. The Claims Court’s conclusion was not clearly
erroneous. When Securiforce repeatedly declared that it
could not timely perform, the government was entitled to
order fuel elsewhere to satisfy its time-sensitive needs.

Finally, Securiforce suggests that it was not in default
because the fuel orders placed by the government—first
orally and then in writing—were never entered into the
electronic ordering system. This position is directly
contradicted by the contract’s ordering provision: “The
Contractor’s nonreceipt of a written or electronic
confirmation of an oral order or oral call against a written
or electronic order does not itself relieve the Contractor
from its obligation to perform ...” J.A. 783. Securiforce
has not shown that any action or *1368 omission by the
government excused Securiforce’s own failure to
perform.

III

22We turn lastly to the Claim Court’s denial of
Securiforce’s sanctions motions, which we review for
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abuse of discretion. See, e.g., Harris v. United States, 868
F.3d 1376, 1378 (Fed. Cir. 2017) (per curiam); Hendler v.
United States, 952 F.2d 1364, 1380-81 (Fed. Cir. 1991).

Securiforce sought sanctions with respect to several
purported failures by the government to comply with
Securiforce’s discovery requests. First, the government
belatedly identified and turned over documents related to
other contracts awarded under the same solicitation as
Securiforce’s. Securiforce I, 127 Fed.Cl. at 396-400.
Second, after initially denying that any fuel had been
delivered to the Securiforce sites by entities other than
Securiforce during the duration of the contract, the
government through additional investigation discovered
that such deliveries had been made. Securiforce II, 127
Fed.Cl. at 400-07. Finally, the witness identified by the
government for a Rule 30(b)(6) deposition was not able to
answer all of the questions asked by Securiforce’s
counsel, and the government offered additional witnesses
for deposition, which Securiforce declined. /d. at 407.

The Claims Court denied each sanctions motion under
various subsections of its Rule 37. Each of those
subsections contains exceptions that vest substantial
discretion in the trial judge in determining whether
sanctions are appropriate. See Ct. Fed. Claims R.
37(a)(5)(iii) (allowing Claims Court to deny sanctions if
“other circumstances make an award of expenses
unjust”); id. R. 37(b)2)(C) (same); id. R. 37(c)(2)(B)
(same if “the admission sought was of no substantial
importance™). As described at length by the Claims Court,
“[d]iscovery in this case was protracted, contentious, and
difficult,” Securiforce 1I, 127 Fed.Cl. at 400; Securiforce
ultimately received the discovery it sought; and it

Footnotes

declined additional witnesses when offered by the
government. We see no abuse of discretion in the Claims
Court’s determination that sanctions were not warranted.

CONCLUSION

We vacate the Claims Court’s entry of judgment with
respect to the termination for convenience and remand
with instructions to dismiss that claim for lack of
jurisdiction. We affirm the Claims Court’s judgment in all
other respects.

AFFIRMED IN PART AND VACATED AND
REMANDED IN PART

COSTS

Costs to the United States.

All Citations

879 F.3d 1354

1 Securiforce points to the testimony of two witnesses suggesting that there were Defense personnel at the other two
sites and that the Defense waiver was therefore effective as to those sites, as well. The Claims Court credited other
witnesses’ testimony to the contrary, Securiforce /, 125 Fed.Cl. at 756, and given this confiicting testimony, the Claims
Court's factual finding was not clearly erroneous, e.g., Anderson v. City of Bessemer City, 470 U.S. 564, 575, 105 S.Ct.

1504, 84 L.Ed.2d 518 (1985).

2 Securiforce also appeals the Claims Court’s denial of its motion to compel discovery of these materials. The Claims
Court determined that these document requests “were overly broad and not likely to produce evidence relevant to”
Securiforce's claims. /d. at 399. Because Securiforce concedes that it “finally got the information it had originally
requested,” Appellant Br. 49, the appeal from the denial of this motion is moot.
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Aqility L ogistics: The Play Isthe Thing, Or isit the Player s?

Continuing my theme from last year’'s Lee' s Ford Dock discussion, like that
case, what initially caught my attention with this case was not the legal issue
involved; rather, it was the name of the appellant. Here, Agility. Thisisthethird
Federal Circuit precedential decision involving acompany called Agility in the last
two years. Last year, we discussed Agility Public Warehouse, or was it Agility
Defense. Anyway, thisyear, it's Agility Logistics.

Although this year there is only one Agility decision, it so happens to be the
only Federal Circuit precedential decision involving aboard appeal since we last
met. But thereisatwist. Thiscaseisindeed all about knowing with whom you
are contracting, but it’s not Agility that is at center stage, it’s the buyer.

Incidentally, the Federal Circuit resolved seven other appeals of board
decisions since our last meeting, all seven being affirmances without opinion. So,
after addressing Agility, we will touch upon the details surrounding the other seven
board appeals decided by the Federal Circuit since October 2017 and discuss
whether any of these merited precedential attention. Or | may just provide case
summaries without opinion, a sort of Federal Circuit Rule 36 of bar association
presentations (there goes the CLE).

ThePlayers

We begin, as we did last year, with the name — not Lee’'s Ford Dock, but
Agility. Or rather, what we believeis Agility. Infact, it may not be Agility at all.
The caption reads Agility Logistics Services Company, KSC, a company organized
under Kuwaiti law. But alittle digging reveals that the contract at issue was
awarded to Public Warehouse Company KSC, or asit has been claimed, Agility
Pubic Warehouse Company KSC, with the constant KSC possibly referring to a
closed Kuwaiti company — which has something to do with the nature of stock
ownership, particularly foreign-owned stock. Could this be the same Agility
Public Warehouse Company, KSC that was involved in last year’ s discussed
Agility decision?







Anyway, upon appeal, the Department of Justice could not tell who the
actual contractor-appellant was at first, resulting in aremand to the board to
determine the actual identity. On remand, as the Federal Circuit notesin footnote
1 of itsdecision, “the board acknowledged that ‘[Agility] has never existed’ and
clarified that ‘[Agility] is not the contractor.”” Anyway, back to this precedential
decision about a contractor called Agility.

From the face of the Federal Circuit decision, we do not really know who the
contractor/appellant is. Back before the Federal Circuit, the government again
raised standing. The Federal Circuit side-steps thisissue, finding that the other
bases for affirmance of the board’s dismissal allow the court to avoid reaching the
standing issue. As will be seen, there is a method to this madness.

The Coalition Provisional Authority isthe other actor in thisplay, anditis
that other actor that really steals the show from Agility or whatever the contractor
iscalled. Asdescribed by the Federa Circuit, the CPA was formed in 2003 by the
United States and its coalition partners “to rule in Iraq pending transfer of that
authority to anewly constituted government.” And it was the CPA that awarded
the contract at issue in this case. But after the award, contract-administration
authority was passed around various entities as the below list documents.

e |n 2003, the CPA isformed;

e On June 6, 2004, the CPA awards the contract at issue. The contract
providesthat it “is entered into under the authority of the Administrator as
head of the Coalition Provisional Authority (CPA), which istemporarily
exercising governmental authority in Irag pursuant to the law and usages of
war and relevant United Nations Security Council Resolutions including
Resolution 1483 (2003).” The contract further alerts the contractor to
planned changes to the entity responsible for contracting with the awardee.
The contract identified the transferee to be the interim Iragi Governing
Council, later named the Iragi Interim Government (11G). The contract also
includes a disputes clause that provides that the “contract is not subject to
the Contract Disputes Act of 1978,” but does include a FAR disputes
provision “except that appeals from final decisions of a Contracting Officer
may only be appealed to the [ASBCA]. The decision of the ASBCA shall be
fina.” Hmmm, Lee' s Ford Dock anyone?

¢ |n mid-June 2004, the CPA issues Memorandum No. 15 providing that the
I1G may delegate certain performance responsibilities to the CPA’s Program
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Management Office (PMO) or to the Chief of Mission of the United States
Embassy, Bagdad.

On June 15, 2004, the I1G Minister of Finance delegated contract-
administration authority to the PMO; however, the delegation limited the
authority of the PMO to take certain actions, e.g., could not terminate,
amend, or novate contracts. The delegation further authorized the PMO to
delegate its authority to the Chief of Mission of the United States Embassy,
Bagdad.

On June 19, 2004, Task Order No. 3 issued, which for the first time
obligated US funds (the first two task orders obligated Iragi funds).

On June 28, 2004, the CPA issued an order that, among other things,
rescinded the disputes clause that had provided ASBCA jurisdiction over
CPA contract disputes and, instead, provided that disputes be resolved under
the laws of Iraq.

On or about June 28, 2004, the CPA dissolved and the PMO’ s contract-
administration authority transferred to the Chief of Mission of the United
States Embassy, Bagdad and the Commander of the Multi-National Force-l,
effective June 30™.

In July 2004, the “ contract-administration authority was further delegated to
the Project and Contracting Office (PCO), atemporary organization within
the Department of Defense that later became part of the Department of the
Army.” To clarify that quoted sentence, the PCO later became part of the
Army, not the DoD. The contract was administered by a United States
Government contracting officer.

| would ask if you are still with me, but you are board practitioners, so a
one-page statement of factsis nothing to you folks.

The Stageis Set

The contract scope of work was to establish and operate two distribution

center warehouses and staging areas as part of a supply chain management system
supporting the reconstitution of the Iragi security forces. As mentioned above, the
first two task orders were issued using Iragi funding. The third task order, along
with all of the other task ordersinvolved in the appeal, obligated United States

Naturally, or we would not be discussing this matter, disputes arose during

performance of the task orders. The buyer claimed that Agility was overpaid,
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while Agility submitted a certified claim to a United States government contracting
officer seeking $47 million for unpaid fees under the various task orders.

After aperiod of negotiations, a United States contracting officer issued a
decision denying Agility’s claim in its entirety, and finding that the buyer was
owed $81 million. Agility appealed to the Armed Services Board of Contract
Appeals.

The government moved to dismiss the appeals for lack of jurisdiction.
Agility opposed, arguing that the CDA, or alternatively, the board’ s charter
provided jurisdiction. The board rejected Agility’ s arguments, finding that CDA
jurisdiction was limited to contracts “ made by an executive agency” which the
CPA was not, nor was the I1G. According to the board, the United States, for its
part, was merely a contract administrator, not a contracting party and the use of
United States funds did not change that reality.

In a separate discussion, the board determined that it lacked jurisdiction
under Agility’s “board charter” theory. The board noted that a certain CPA order
altered the disputes clause language eliminating any board jurisdiction that might
have existed, and alternatively, nothing in the board charter confers jurisdiction
upon the board over disputes involving a CPA contract.

The Perfor mance

The appeal was heard by a panel of the Federal Circuit consisting of Chief
Judge Prost and Judges Lourie and Chen. The panel first turned to the Contract
Disputes Act argument, identifying the first issue to be whether the contract was
“made by” an executive agency asrequired by 41 U.S.C. § 7102(a). The court
concluded that it was not, relying upon (1) the plain language of the contract,
which identifies CPA as the entity awarding the contract and (2) that Agility did
not contend that the CPA was a CDA executive agency.

Despite the contract’ s plain language, the court entertained Agility’ s various
theories as to why the CDA applied, or at least applied to the various task orders
issued under the contract, rejecting each. First, the court found that Agility’s
argument that the Iragi government never assumed authority over the contract
misstated the order of events, which essentially involved the Iragi government
assuming authority over the contract before United States funds were obligated in
support of the contract’ s performance.







The court rgjected Agility’ s second theory, that the parties conduct dictates
adifferent result, by observing that extrinsic evidence is not for consideration
unless the contract term is ambiguous. Here, it was not. Further, the court held
that even considering the parties' conduct, the United States government
representatives acted as contract administrators.

Relying upon the Supreme Court’ s decision in Kingdomware v, United
Sates, 136 S. Ct. 1969 (2016), Agility’ s third theory was that each individual task
order acted as a discrete contract made by an executive agency. The Federa
Circuit held that it did not matter how many task orders were issued, the task
orders “were not ‘made by’ an executive agency.” |If anything, any executive
agency issuing task orders was doing so as a contract administrator, not a
contracting party. Finally, the court rejected Agility’ s novation argument in
support of its assertion of CDA jurisdiction.

Next, the Federal Circuit disposed of Agility’s board charter argument by
holding that the Federal Circuit’sjurisdiction over board appealsis limited to those
involving CDA contracts, citing 28 U.S.C. § 1295(a)(10). Further, the 2011
amendment to section 1295(a)(1) did not alter this result, as the court found that
the change to the language reflected a restatement of the law, not a substantive
change. Because the contract did not fall under the CDA, the court was without
jurisdiction to consider the challenge related to the board’ s charter. The decision
of the board was affirmed-in-part and dismissed-in-part.

What Did Wel earn?

e Know with whom you contract. Here the contract did a pretty good job of
setting that out. But the contractor, naturally, felt it was more likely to get
money from the United States. Possibly because it was United States money
it was after.

e The Federa Circuit likes cases addressing jurisdiction. Likelast year's
Lee's Ford Dock, the court issued a precedential decision addressing the
contours of CDA jurisdiction over board appeals.

Questions

e Thedecision raises an interesting fairness question. Here, the use of anon-
executive agency entity as the buyer precluded judicial review of
government decisions in a United States tribunal, but what happensiif the
United States' obligated funds are involved in afalse claim? Can the United
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States recover against the contractor? |sthere any reason FCA exposure
should be equivalent to CDA coverage?

e Would the ASBCA’s Charter cover this case if the contract amendment had
not eliminated the disputes clause? The board found that it would not, but
let’slook at the language of the Charter. Attachment B.

e What about footnote 1? The Federal Circuit decided not to address a
standing argument. Isthat proper? Or did it address standing afterall.

e What about this decision merited precedential treatment? The standing
guestion?

e Were there other board appeals that merited precedential treatment? In order
to answer that question, we need to know what else was out there.

Wel, What Else Was Out There?

The Federa Circuit issued Rule 36 affirmances without opinion in seven
appeals from board decisions since we last met.

Regency Construction v. Agriculture, No. 16-2600 (Dec. 13, 2017)

CBCA appeal. Board rejects defective specification claim finding that a provision
regarding final canal slope was a performance specification and not adesign
specification. Also, the board correctly denied an indirect damages claim, based
on the finding that the FAR did not permit damages based on that evidence and
methodology submitted by the contractor. The government attorney was up for a
few minutes and even that insignificant amount of time appeared to irritate the
panel.

Precedent material? Not even worth discussing!
Douglas P. Fleming, LLC v. VA, No. 17-1515 (Jan. 9, 2018)

CBCA Appeal. Board rejected various claims related to a contract to refurbish
portions of aVVA hospital. Another contract interpretation case, here related to
plain terms defining the work to be done, painting rooms and corridorsin a
hospital ward, and a parenthetical estimate as to how many square feet would be
involved in painting the identified ward. The board interpreted the contract to
require several refurbishment tasks, not just painting, and the parenthetical did not
necessarily materially qualify the painting requirement. Further, the board rejected
another painting claim for failure to properly support the claimed costs; the
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contractor presented estimated damages instead of showing evidence of actual
damages, which should have been readily available. Finally, the board rejected a
constructive acceleration claim, finding no evidence of it.

Precedent material? Not really. Pretty much limited to the facts of this case,
although the board’s decision does contain a useful example of the application
of contract interpretation tools.

BCE, Inc. v. Shulkin, No. 17-1171 (Jan. 16, 2018)

CBCA Appeal. Contractor appeals atermination for default and the government
moves for summary relief, contending that the contractor falsely certified its
Service Disabled Veteran Owned Small Business (SDVOSB) status making the
contract void ab initio. Relying upon two Federal Circuit decisions, Long Island
Savings Bank v. United States, 503 F.3d 1234 (Fed. Cir. 2007) and J.E.T.S, Inc. v.
United Sates, 838 F.2d 1196 (Fed. Cir. 1988), which hold that a government
contract istainted from its inception if the contractor obtained the contract by
knowingly making a false statement, the board found that the government
submitted sufficient evidence demonstrating that the contractor procured its award
through afalse certification. Nevertheless, the contractor argued that despite the
false certification, government action, including issuing the notice to proceed after
the contracting officer was orally informed of the false certifications, and three
modifications to the contract after award, created an express or implied-in-fact
contract. Rather than support the allegations with documentary evidence, the
contractor relied upon declarations in opposition to the government’s motion for
summary relief. The board found these to lack credibility.

Precedent material? Although the false certification aspect of the decision
reliesupon a straight-forward application of Federal Circuit precedent, the
expressor implied-in-fact contract defense presents an interesting issue that
the Federal Circuit could have addressed itself.

Attenuation Environmental Co. v. NRC, No. 17-1642 (Feb. 12, 2018)

CBCA Appeal. The agency failed to exercise arenewal option for the second and
final option year under the contract. Asaresult, the contractor submitted aclaim
for lost profits, arguing in the aternative (1) equitable estoppel (the agency
apparently assured the contractor that the option would be exercised); (2) bad faith
breach of contract (retaliation for another claim, or its attorney’ s complaints about
agency oversight); and (3) breach of good faith and fair dealing (not following
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agency guidance about exercising options). Before regjecting each of these
arguments, the board first noted that because the contract was IDIQ, and the
government had met the minimum quantity identified, there was no legal
obligation to order more from the contractor by exercising the option, as the
contractor could not establish a reasonabl e expectation beyond the guaranteed
minimum. The next paragraph of the decision addresses each of the three
arguments individually, beginning with this curious notation, “AEC’ s post-hearing
brief.” There was a hearing?

Precedent material? Zzzzz.

Ricoh USA, Inc. v. Army, No. 17-1859 (Apr. 6, 2018)

ASBCA Appea. The contractor responded to a solicitation for the lease of multi-
functional device (MDFs, i.e., printers, scanners) that included language indicating
there would be no early termination fee by including in its proposal, in arather
covert way, an “early termination clause” that provided for fees. Later, it
attempted to rely upon this clause in seeking costs when the government exercised
an option, but ordered fewer MDFs for the option year than were ordered during
the base year. The board held that the Army never assented to the conflicting
termination costs language contained in the contractor’s proposal.

Precedent material? Thisone hasan unusual angleregarding whether a
contract was formed.

Choctaw Transportation Company v. Agriculture, No. 17-1670 (M ay 3, 2018)

CBCA Appeal. Clamsinvolving “construction of arock groin and eight
breakwaters at Raccoon Island, in the Gulf of Mexico, off the coast of Louisiana.”
Really? How was this not precedential material? Construction allegedly affected
by Hurricanes Katrina and Rita? Almost every type of claim imaginable - changes
and differing site conditions, both type 1 and type 2. There was a defective
specification claim floating around, as well as superior knowledge. There was a
rejection of plaintiff’s expert’stestimony. Was there too much here for the Federal
Circuit?

Precedent material? What isarock groin? Onewould think that rock groins
merit Federal Circuit discussion. But when it comes down to it, the contract
placed therisk of changesin water depthswith the contractor. Well, everyone
here knows that was covered last year in Lee's Ford Dock.







Truckla Services, Inc. v. USACE, No. 17-2080 (July 10, 2018)

ASBCA Appeal. The contractor challenged a default termination and raised other
clamsrelated to a contract to build stone dikes on or near the Mississippi River,
contending, among other things, delays associated with an oil spill in the Gulf of
Mexico. Setting aside the proof issues faced by the contractor, the board decision
grapples with arguments concerning Darwin Construction Co. v. United Sates,
811 F.2d 593 (Fed. Cir. 1987) and the McDonnell Douglas Corp. v. United Sates,
A-12 litigation regarding default terminations. Further, the board relies upon
Danzig v. AEC Corp, 224 F.3ed 1333 (Fed. Cir. 2000) in rejecting another of
Truckla s arguments.

Precedent material? Aside from thisbeing another odd rock building
contract near the Gulf of Mexico, no. Thecaseisafairly straight-forward
application of Federal Circuit precedent to the facts. From my per spective,
BCE and Ricoh addressissuesthat might have benefitted from at least a
written decision, even if not precedential.
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Circuit Judges.

PRrOST, Chief Judge.

This is an appeal from a decision of the Armed Ser-
vices Board of Contract Appeals (“Board”) dismissing for
lack of jurisdiction. The Board found that the Contract
Disputes Act of 1978 (“CDA”), 41 U.S.C. §§ 7101-7109,
does not provide it with jurisdiction in this case. We
agree and affirm the Board’s decision in that regard. The
Board also found that it lacked jurisdiction under its
charter. Because that decision was not made pursuant to
the CDA, we lack jurisdiction to review it. We therefore
affirm in part and dismiss in part.

BACKGROUND
I

In 2003, the United States and its coalition partners
created the Coalition Provisional Authority (“CPA”) to
rule in Iraq pending transfer of that authority to a newly
constituted Iraqi government. J.A. 1-2; see id. at 318-19.

On June 6, 2004, the CPA awarded appellant Agility
Logistics Services Company KSC (“Agility”) the contract
at issue (the “Contract”).! See J.A.598-671. Agility’s

1 In its opening brief, Agility purported to be a
company organized under Kuwaiti law, and it asserted
that the Contract was awarded to Agility under its former
name, Public Warehousing Company KSC (“PWC”).
Appellant’s Br. 3 & n.1. After filing the opening brief,
however, Agility’s counsel notified this court that he had
since learned that the current name of the entity formerly
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scope of work under the Contract was to “establish and
operate two distribution center warehouses and staging
areas as part of a supply chain management system
supporting the reconstitution of Iraqi security forces, and
for the reconstruction support of Iraq civil infrastructure.”
J.A. 2 (citing J.A. 603). The Contract provided for the
issuance of task orders setting forth specific work re-
quired. J.A. 604.

The Contract also specified that “[t]he obligation un-
der this contract is made with Iraqi funds, as defined in
CPA Memorandum [No.] 4 . ... No funds, appropriated
or other, of any Coalition country are or will be obligated
under this contract.” J.A.3—4 (quoting J.A. 670). The
CPA’s Memorandum No. 4 defined “Iraqi funds” to include

known as PWC is actually Agility Public Warehousing
Company KSCP. ECF No. 18 at 2. We remanded for the
limited purpose of allowing the Board to determine the
real party in interest and the impact of that determina-
tion on its decision. ECF No. 32 at 4.

On remand, the Board acknowledged the parties’
agreement that “[Agility] has never existed” and clarified
that “[Agility] is not the contractor.” J.A.2867. The
Board also confirmed that the identity of the real party in
interest did not impact its dismissal for lack of jurisdic-
tion. J.A. 2869. But, citing concerns over the application
of Iraqi law, the Board did not determine whether Agility
Public Warehousing Company KSCP is the real party in
interest here. J.A. 2868-69.

The government now argues that because the named
appellant “never existed,” Agility faces additional jurisdic-
tional problems such as lack of standing. See Appellee’s
Br. 53-57. Because we affirm the Board’s decision on
other grounds, we do not reach these issues. We continue,
however, to refer to appellant as Agility throughout this
opinion.
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funds from the Development Fund for Iraq (“DFI”).2
J.A. 340 q 8.

The Contract further required Agility to acknowledge
the impending transfer of authority and the CPA’s sched-
uled dissolution:

[Agility] hereby recognizes that a transfer of au-
thority (TOA) from the [CPA] to the interim Iraqi
Governing Council is scheduled to take place
June 30, 2004. Furthermore, [Agility] recognizes
that upon the TOA on June 30, 2004, or upon any
later TOA date if delayed, the CPA is dissolved.
The CPA, U.S. Government or Coalition Govern-
ment will not be liable to the contractor for any
performance undertaken after the TOA.

J.A. 671.
II

In preparation for the transfer of authority to the Ira-
qi Interim Government (“IIG”), the CPA issued Memoran-
dum No. 15 in mid-June 2004. J.A. 370-71.
Memorandum No. 15 allowed the IIG Minister of Finance
to delegate “responsibility to monitor and confirm perfor-
mance, certify and/or make payments, and otherwise
administer contracts or grants funded with monies from
the [DFI].” J.A. 370. The memorandum allowed the IIG
to delegate these responsibilities to the CPA’s Program
Management Office (“PMO”) or, “following the transfer of
full governance authority to the [IIG], the Chief of Mis-
sion of the United States Embassy, Baghdad and/or the
Commander of the Multi-National Force-1.” Id.

2 The DFI was a fund administered by the CPA and
composed of various sources, including revenue from sales
of Iraqi petroleum and natural gas.
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On June 15, 2004, the IIG Minister of Finance dele-
gated contract-administration responsibility concerning
DFI-funded contracts to the PMO. J.A. 373a—75a; see id.
at 5-6. The delegation did “not authorize [the PMO] to
terminate, amend, or novate any contracts or grants”
covered by the delegation. J.A. 374a. It further stated:

The powers, privileges, rights and authorities
granted to [the PMO] under this designation may
be further delegated. They shall transfer to the
Chief of Mission of the United States Embassy
Baghdad and the Commander of the Multi-
National Force-I on June 30, 2004, both of whom
shall also have the authority to delegate these
powers, privileges, rights, and activities further.

1d.; see id. at 6.

Four days later, on June 19, 2004, Task Order No. 3
issued under the Contract. Unlike the first two task
orders, Task Order No. 3 obligated U.S. funds. J.A. 803.

On or about June 28, 2004, the CPA dissolved and
sovereignty transferred from the CPA to the IIG. J.A. 5.
In accordance with the IIG Minister of Finance’s June 15,
2004 memorandum, the PMO’s contract-administration
authority transferred to the Chief of Mission of the United
States Embassy Baghdad and the Commander of the
Multi-National Force-I effective June 30, 2004. J.A. 6-7.

Following the CPA’s  dissolution, contract-
administration authority was further delegated to the
Project and Contracting Office (“PCO”), a temporary
organization within the Department of Defense that later
became part of the Department of the Army. J.A.7. On
July 24, 2004, the PCO issued a memorandum providing
its understanding of its authority under the IIG Minister
of Finance’s June 15, 2004 memorandum, stating:

In accordance with the Ministry of Finance’s let-
ter[,] dated 15 June 2004, the [PCO] will continue
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to monitor and confirm performance, certify
and/or make payments, and otherwise administer
contracts or grants financed by [the DFI] and
awarded under the former [CPA]. The delegation
letter does not grant us the authority to award,
terminate, amend, or novate any contracts or
grants under that delegation.

J.A. 7 (quoting J.A. 458).3

Several task orders 1issued under the Contract
through December 2007. Of these, Task Order Nos. 3, 6,
9-12, and 14-20 (collectively, the “Task Orders”) are at
issue in this appeal. Each of the Task Orders obligated
U.S. funds.

III

In September 2010, after a period of negotiations be-
tween the parties, a U.S. contracting officer (“CO”) issued
final decisions regarding each of the Task Orders. The
CO determined that Agility owed the government almost
$81 million due to the government’s overpayment. Agility
appealed all but one of these decisions to the Board.

Separately, in April 2011, Agility submitted a certi-
fied claim to the CO seeking approximately $47 million
for unpaid fees on the Task Orders. The CO denied the
claim, and Agility appealed that decision to the Board as
well.

The government moved to dismiss the appeals for lack
of jurisdiction. Agility opposed the motion and argued
that the Board had jurisdiction under the CDA, or alter-
natively under the Board’s charter.

3 The Joint Contracting Command-
Irag/Afghanistan (“JCC”), a U.S. Army component, later
handled contract-administration responsibilities.
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The Board rejected Agility’s arguments and dismissed
the appeals for lack of jurisdiction. J.A. 1-15. The Board
first observed that its CDA jurisdiction was limited to
contracts “made by an ‘executive agency.” J.A.9 (citing
41 U.S.C. §§ 7101(8), 7102(a)). Board precedent held that
the CPA was not an executive agency within the meaning
of the CDA. Because the CPA undisputedly awarded the
Contract, and because the Board found that the IIG
assumed responsibility over the Contract as of the IIG’s
June 15, 2004 memorandum, the Board determined that
it would lack CDA jurisdiction absent some showing that
the Contract was novated or assigned to an executive
agency. Id. The Board found no evidence of such a nova-
tion or assignment. Rather, it found that the government
acted as a contract administrator, not as a contracting
party. Id. at 9-10. Thus, the Board concluded that it
lacked jurisdiction under the CDA. Id. at 11. In a sepa-
rate discussion, the Board concluded that it lacked juris-
diction under its charter. Id. at 11-12.

Agility timely appealed. We have jurisdiction under
28 U.S.C. § 1295(a)(10).

DISCUSSION

Whether the Board has jurisdiction over Agility’s
claims is a question of law we review de novo. FE.g.,
Arnold M. Diamond, Inc. v. Dalton, 25 F.3d 1006, 1010
(Fed. Cir. 1994).

Contract interpretation is also a question of law we
review de novo, though we give the Board’s interpretation
of government contracts careful consideration given its
considerable experience and expertise. Interstate Gen.
Gou’t Contractors, Inc. v. Stone, 980 F.2d 1433, 1434 (Fed.
Cir. 1992). Whether a contract existed between Agility
and the government is a mixed question of law and fact.
Estes Express Lines v. United States, 739 F.3d 689, 693
(Fed. Cir. 2014). And the Board’s fact findings are final
unless “fraudulent, arbitrary, or capricious,” “so grossly
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erroneous as to necessarily imply bad faith,” or “not
supported by substantial evidence.” 41 U.S.C. § 7107(b).

As i1t did before the Board, Agility argues that the
Board had jurisdiction under the CDA and the Board’s

charter. We address these arguments in turn.
I

The CDA applies to contracts “made by an executive
agency,” 41 U.S.C. § 7102(a), and gives the Board jurisdic-
tion to decide appeals of contracting officer decisions
relating to such contracts, see id. § 7105(e)(1)(A). There-
fore, to determine whether the Board had jurisdiction
under the CDA, we must decide whether the Contract was
“made by” an executive agency. We conclude that it was
not.

The Contract’s plain language compels our conclusion.
The Contract’s first page confirms that the CPA awarded
the Contract, J.A. 598, and Agility does not contend that
the CPA is an “executive agency”’ within the meaning of
the CDA.4 Agility nevertheless presents several theories
as to why the Contract—or, at least, each of the Task
Orders—was made by an executive agency.

A

First, Agility contends that the IIG never assumed re-
sponsibility over the Contract. Though not entirely clear
from its briefing, Agility’s argument seems to be: given
that the CPA dissolved, if the IIG never assumed respon-
sibility over the Contract, the government must have
emerged as the contracting party.

4 Although Agility suggests that the CPA issued
Task Order No. 3 in its “capacity as an entity of the
United States Government,” Appellant’s Br. 40, Agility
does not contend that, when the CPA awarded the Con-
tract, it did so as an “executive agency.”
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In support of its position, Agility argues that Task
Order No. 3 “effectively amended” the Contract to permit
obligation of U.S. funds. And, it contends, because the
transfer-of-authority memoranda (i.e., the CPA’s Memo-
randum No. 15 and the IIG’s June 15, 2004 memoran-
dum) both concerned only DFI-funded contracts, neither
implicated the Contract. Agility thus concludes that the
IIG never assumed authority over the Contract.

Agility’s argument mistakes the order of events. The
CPA awarded the Contract on June 6, 2004. At that time,
the Contract was DFI-funded. On June 15, 2004, the IIG
assumed responsibility over DFI-funded contracts and
delegated contract-administration responsibility to the
PMO, consistent with the authority granted by the CPA’s
Memorandum No. 15. Task Order No. 3 did not issue
until June 19, 2004—four days after the IIG assumed
responsibility over DFI-funded contracts. When responsi-
bility over DFI-funded contracts transferred from the
CPA to the IIG, the Contract was DFI-funded. The IIG
therefore assumed responsibility over the Contract.

Agility next directs us to the parties’ conduct. It ar-
gues that, “[e]ven if the [Contract] and the [Task Orders]
were ambiguous regarding the [government’s] contractual
privity with Agility,” the conduct of Agility, the IIG, and
the government “definitively resolve[s]” any such ambigu-
ity. Appellant’s Br. 27. But we resort to extrinsic evi-
dence to interpret a contractual provision only if that
provision is ambiguous. E.g., McAbee Constr., Inc. v.
United States, 97 F.3d 1431, 1434-35 (Fed. Cir. 1996).
Agility has not demonstrated that the Contract was
ambiguous as to the identity of the contracting parties.
The Contract clearly stated that the CPA awarded the
Contract to Agility. J.A.598. And, as described above,
the IIG assumed responsibility over the Contract pursu-
ant to memoranda issued as the CPA was preparing for
dissolution.
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Even if we were to consider the parties’ conduct, it
would not alter our conclusion. Agility argues that the
government’s actions such as issuing and amending task
orders “cannot be squared with the notion that the [gov-
ernment] was acting as a mere ‘agent’ of the [IIG].”
Appellant’s Br. 29-30. We agree with the government
and the Board, however, that the PCO acted as a contract
administrator for the IIG—which i1s the role the PCO
explicitly understood itself to be in. J.A.7 (citing
J.A. 458); id. at 9-10.

Agility’s main contention concerning the parties’ con-
duct 1s that the government exceeded the I1G’s delegation
of authority in several ways, such that it would be “im-
plausible” to consider the government an agent of the IIG
and not a party itself to the Contract or Task Orders.
Appellant’s Br. 32; see id. at 28, 30. Agility’s argument
seems to assume that if an agent acts outside the scope of
1ts authority, the agent becomes (or is really) a contract-
ing party. Agility supplies no legal authority for this
proposition. In fact, although Agility cites the Restate-
ment (Third) of Agency, Appellant’s Br. 32, the Restate-
ment acknowledges that “the fact that an agent acted
without power to subject the principal to liability does not
make the agent a party to the contract. This is because
an agent who only purports to bind a disclosed principal
to a contract does not promise to render any of the per-
formance purportedly required from the principal.”
Restatement (Third) of Agency § 6.01 cmt. b (Am. Law
Inst. 2006).5 Therefore, even assuming for the sake of

5 Id. § 6.10 cmt. b (“[Aln agent does not become a
party to a contract made on behalf of a disclosed principal
unless the agent so agrees with the third party. Thus, if
the principal on whose behalf the agent purports to act is
not bound by a contract because the agent acted without
actual or apparent authority, the third party may not
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argument that the government exceeded its delegation of
authority in certain respects, we see no reason to depart
from our conclusion—compelled by the Contract’s plain
language—that the government was not a contracting
party.

The issue before us is whether the Contract was
“made by” an executive agency. For the foregoing rea-
sons, we conclude that it was not.

B

Agility next focuses on the Task Orders individually.
It contends that each Task Order was a discrete contract
made by an executive agency.

Agility relies on Kingdomware Technologies, Inc. v.
United States, 136 S. Ct. 1969 (2016), for the proposition
that each Task Order constituted a discrete contract. In
Kingdomware, the Court considered whether the Depart-
ment of Veterans Affairs (“DVA”) must use the “Rule of
Two” provision of 38 U.S.C. § 8127(d) every time it awards
contracts. Id. at 1973. The DVA argued that § 8127(d)
did not apply to “orders” issued under preexisting Federal
Supply Schedule (“FSS”) contracts.6 The Court rejected
that argument, finding that when the DVA places an FSS
order, that order i1s a “contract’ within the ordinary
meaning of that term.” Id. at 1978.

subject the agent to liability on the contract unless the
agent agreed to become a party.” (citation omitted)).

6 As the Court noted, the FSS “generally is a
streamlined method for Government agencies to acquire
certain supplies and services in bulk, such as office sup-
plies or food equipment,” and “FSS contracts are ordinari-
ly pre-negotiated between outside vendors and the
General Services Administration, which negotiates on
behalf of various government agencies.” Id. at 1974
(citations omitted).
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Even assuming, however, that each Task Order under
this Contract constituted a discrete contract, such con-
tracts were not “made by” an executive agency.

Agility argues that the “Issued By” block on the Task
Orders indicates they were made by an executive agency.
Agility correctly notes that Task Order Nos. 6, 11-12, and
14—-20 say they were issued by the PCO or the JCC. And
although Task Order Nos. 9 and 10 say they were issued
by the CPA, Agility observes that these Task Orders
issued months after the CPA dissolved, suggesting that
the PCO actually issued them. But Task Order No. 3
identifies the CPA as the issuer and issued before the
CPA dissolved. Undiscouraged, Agility contends that the
CPA was really acting as a U.S. executive agency when
issuing this particular Task Order.

Initially, we note that neither party disputes the
Board’s finding that under these circumstances “the name
appearing in [the Issued By’ block] had little, real signifi-
cance.” J.A. 10. But even if we assume that an executive
agency issued each of the Task Orders, that does not
mean that an executive agency was a party to the Task
Orders.

Agility again relies on Kingdomware in arguing that
the Task Orders “created discrete contractual obligations
for the government agency that issued them, not for the
entity that made the umbrella contract against which the
orders were made.” Appellant’s Reply Br. 15; see King-
domware, 136 S. Ct. at 1978 (“When the [DVA] places an
FSS order, that order creates contractual obligations for
each party and is a ‘contract’ within the ordinary meaning
of that term.”).

We do not read Kingdomware to broadly hold that the
issuer of any task order under any contract renders the
issuer a party to the task-order-as-contract, regardless of
the circumstances. Unlike here, for example, there was
no indication in Kingdomware that the DVA’s involve-
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ment in the contracting was solely as a contract adminis-
trator for another party—much less for a foreign govern-
ment.

Consistent with our earlier conclusion, we find that
even if an executive agency issued the Task Orders, it did
so as a contract administrator and not as a contracting
party. Thus, the Task Orders were not “made by’ an
executive agency as required by the CDA.

C

Agility finally argues that the Contract was novated
to make the government a party—if not to the Contract,
then at least to the Task Orders. We reject this argu-
ment.

A novation is a “substituted contract that includes as
a party one who was neither the obligor nor the obligee of
the original duty.” Restatement (Second) of Contracts
§ 280 (Am. Law Inst. 1981). “Assent of . . . the obligor of
the new duty is always necessary.” Id. § 280 cmt. c; see 30
Richard A. Lord, Williston on Contracts § 76:11 (4th ed.
2004) (observing “the agreement of all the parties to the
new contract” or “consent of all the parties” as a required
element of a novation); accord Hicks v. United States, 89
Fed. Cl. 243, 257 (2009).

Agility’s novation theory is that it discharged the
CPA’s and IIG’s obligation to pay in exchange for the
government’s promise to pay. But this theory is essential-
ly just a reformulation of Agility’s previous arguments.
For example, Agility argues that the government demon-
strated its intent to become a contracting party (in a
novated contract) by allegedly exceeding its delegation of
authority from the IIG and issuing the Task Orders. For
reasons already discussed, we find that these acts do not
show that the government was, or intended to be, a con-
tracting party.
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At bottom, Agility simply has difficulty pointing to a
deal it had with the government as a party, and not as an
agent. Agility’s difficulty is especially hard to overlook in
this case, where the Contract says:

The . .. U.S. Government . . . will not be liable to
[Agility] for any performance undertaken after
the [transfer of authority].

J.A. 671 (emphasis added).

We conclude that no novation rendered the govern-
ment a party to the Contract or the Task Orders. We
further conclude, for the foregoing reasons, that the Board
lacked jurisdiction under the CDA because neither the
Contract nor the Task Orders were made by an executive
agency. We therefore affirm the Board’s dismissal for
lack of CDA jurisdiction.

II

Agility also argues that the Board had jurisdiction
under its charter. 48 C.F.R. ch. 2, app. A, pt. 1. The
Board decided it did not. And because that Board deci-
sion was not made pursuant to the CDA, we lack jurisdic-
tion to review it.

Under 28 U.S.C. § 1295(a)(10), our jurisdiction over
Board decisions extends only to decisions made pursuant
to the CDA. N. Am. Corp. v. United States, 706 F.2d
1212, 1213 (Fed. Cir. 1983); see also G.E. Boggs & Assocs.
v. Roskens, 969 F.2d 1023, 1026 (Fed. Cir. 1992); Zinger
Constr. Co. v. United States, 753 F.2d 1053, 1054 (Fed.
Cir. 1985). Agility acknowledges this precedent but
argues that a 2011 amendment to § 1295(a)(10) changed
our jurisdiction over Board decisions, superseding the
precedent cited above. We disagree.

Before the referenced amendment, § 1295(a)(10) gave
this court jurisdiction “of an appeal from a final decision
of an agency board of contract appeals pursuant to section
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8(2)(1) of the Contract Disputes Act of 1978 (41 U.S.C.
607(2)(1)).” 28 U.S.C. §1295(a)(10) (2006) (emphasis
added) (version in effect from October 1982 to January
2011). In 2011, however, Congress removed the under-
lined language and replaced it with “section 7107(a)(1) of
title 41.” Public Contracts Act, Pub. L. No. 111-350, sec.
5(2)(5)(A), 124 Stat. 3677, 3848 (2011). The text of section
8(g2)(1) of the CDA is substantively identical to that of 41
U.S.C. § 7107(a)(1).7 This observation comports with the

7 Section 8(g)(1) of the CDA states:

The decision of an agency board of contract ap-
peals shall be final, except that—(A) a contractor
may appeal such a decision to the Court of Claims
within one hundred twenty days after the date of
receipt of a copy of such decision, or (B) the agency
head, if he determines that an appeal should be
taken, and with the prior approval of the Attorney
General, transmits the decision of the board of
contract appeals to the United States Court of
Claims for judicial review, under section 2510 of
title 28, United States Code, as amended herein,
within one hundred and twenty days from the
date of the agency’s receipt of a copy of the board’s
decision.

Contract Disputes Act of 1978, Pub. L. No. 95-563,
§ 8(g)(1), 92 Stat. 2383, 2387 (1978). In 1982, Congress
replaced references to the Court of Claims in the above-
quoted text with references to this court. Federal Courts
Improvement Act of 1982, Pub. L. No. 97-164, sec. 156, 96
Stat. 25, 47 (1982).

Section 7107(a)(1) of title 41 states:

IN GENERAL.—The decision of an agency board is
final, except that—(A) a contractor may appeal
the decision to the United States Court of Appeals
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2011 Act’s schedule indicating that section 8(g)(1) of the
CDA (previously codified at 41 U.S.C. § 607) would be
recodified at 41 U.S.C. § 7107. Public Contracts Act sec.
7, 124 Stat. at 3860. And it is consistent with Congress’s
express intent to restate, not substantively change, exist-
ing law. Id. sec. 2(b), 124 Stat. at 3677 (“In the codifica-
tion of laws by this Act, the intent is to conform to the
understood policy, intent, and purpose of Congress in the
original enactments, with such amendments and correc-
tions as will remove ambiguities, contradictions, and
other imperfections . . . .”); see H.R. Rep. No. 111-42, at 3
(2009) (“This bill is intended to restate existing law with-
out substantive change.”).

We conclude that the 2011 amendment to
§ 1295(a)(10) did not substantively change this court’s
jurisdiction over Board decisions, which remains limited
to those decisions made pursuant to the CDA. Because
the Board’s decision concerning its charter jurisdiction
was not made pursuant to the CDA, we have no jurisdic-
tion to review it.

CONCLUSION

We have considered Agility’s other arguments and
find them unpersuasive. For the foregoing reasons, we

for the Federal Circuit within 120 days from the
date the contractor receives a copy of the decision;
or (B) if an agency head determines that an ap-
peal should be taken, the agency head, with the
prior approval of the Attorney General, may
transmit the decision to the United States Court
of Appeals for the Federal Circuit for judicial re-
view under section 1295 of title 28, within 120
days from the date the agency receives a copy of
the decision.

41 U.S.C. § 7107(a)(1).
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affirm the Board’s dismissal for lack of jurisdiction under
the CDA. Because our jurisdiction over Board decisions
extends only to decisions made pursuant to the CDA, we
dismiss the appeal insofar as it relates to the Board’s
decision concerning its charter jurisdiction.

AFFIRMED-IN-PART AND DISMISSED-IN-PART
CosTs

The parties shall bear their own costs.
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OPINION BY ADMINISTRATIVE JUDGE DELMAN ON THE
GOVERNMENT’S MOTION TO DISMISS FOR LACK OF JURISDICTION

The government has filed a motion to dismiss these appeals for lack of
jurisdiction. Agility Logistics Services Company KSC (appellant or Agility) opposes the
motion, and contends that the Board has jurisdiction under the Contract Disputes Act
(CDA), 41 U.S.C. §§ 7101-7109, or under the ASBCA Charter.

STATEMENT OF FACTS (SOF) FOR PURPOSES OF THE MOTION

1. These appeals arise out of contracting officer (CO) decisions related to the
definitization of task orders (TOs) issued under an Indefinite Delivery/Indefinite Quantity
(ID/1IQ) contract awarded to appel]ant] on 6 June 2004 by the Coalition Provisional
Authority (CPA) of Iraq. The CPA was created by coalition nation partners to be the
ruling authority in Iraq pending transfer of this authority to a newly constituted Iraqi

' The contract was awarded to appellant under the name “Public Warehousing Company,
KSC” (amended compl. at 3 n.2).







government. MAC International FZE, ASBCA No. 56355, 10-2 BCA 9 34,591 at
170,507 (MAC I).

2. The contract scope of work was to establish and operate two distribution center
warehouses and staging areas as part of a supply chain management system supporting
the reconstitution of Iraqi security forces, and for the reconstruction support of Iraq civil
infrastructure (R4, tab 1 at 5). The contract’s Statement of Work (SOW) defined the
period of performance as a one-year base period with two one-year options (id. at 6).

3. The contract stated ““All task orders issued hereunder are subject to the terms
and conditions of the basic contract. The basic contract shall take precedence in the event
of a conflict with any task orders.” (R4, tab 1 at 59)

4. The contract’s SOW provided in paragraph 1.2 as follows:

1.2 Executive Agency. The CPA is the current governing
authority in Iraq. The U.S. Army is the executive agent for
Program Management (PM) and contracting for CPA’s Iraqi
reconstitution and reconstruction programs. The Program
Management Office [PMO] is a functional staff directorate of the
Coalition Provision[al] Authority, reporting to the Administrator,
CPA. The [PMO] is CPA’s PM and contracting activity.

(R4, tab 1 at 5-6)

5. Paragraph 1.3 of the contract’s SOW provided as follows:

1.3 Contract Management. CPA’s PMO contracting activity is
the contracting activity responsible for the SCMSDP Support
Contract. As the Contracting Activity for this contract, they have
the authority, through a duly appointed Procuring Contracting
Officer (PCO), to enter into, administer, and/or terminate this
contract and make related determinations and findings.

(R4, tab 1 at 6)
6. At page 68 of the contract, there began a section entitled:

CONTRACT PROCEDURES APPLICABLE TO VESTED
AND SEIZED IRAQI PROPERTY AND DEVELOPMENT
FUND FOR IRAQ [DFI]

This contract is entered into under the authority of the
Administrator as head of the Coalition Provisional Authority

2







(CPA), which is temporarily exercising governmental
authority in Iraq pursuant to the law and usages of war and
relevant United Nations Security Council Resolutions
including Resolution 1483 (2003) (Coalition)

(R4, tab 1 at 68) Insofar as pertinent, this section contained the following contract
provisions:

3. Assignment. The Contractor shall not assign, transfer, or
make any other disposition of this contract, or any part thereof,
without the prior written consent of the Contracting Officer.

4. Changes. Changes in the terms and conditions of this
contract may be made only by written agreement of the parties.

5. Disputes. This contract is not subject to the Contract
Disputes Act of 1978, as amended (41 U.S. Code, Sections
601-613). Failure of the parties to this contract to reach
agreement on any request for equitable adjustment, claim,
appeal, or action arising under or relating to this contract shall be
a dispute to be resolved in accordance with the United States
Federal Acquisition Regulation Clause 52.233-1, Disputes,
which is incorporated herein by reference except that appeals
from final decisions of a Contracting Officer may only be
appealed to the U.S. Armed Services Board of Contract Appeals
(ASBCA). The decision of the ASBCA shall be final. The
contractor shall proceed diligently with performance of this
contract, pending final resolution of any dispute arising under the
contract.

29. Source of Funds. The obligation under this contract is
made with Iraqi Funds, as defined in CPA Memorandum
Number 4, dated 19 August 2003."”) No funds, appropriated or

> CPA Memorandum No. 4, the purpose of which was, inter alia, to establish procedures
for contracts for the benefit of the Iraqi people using Iraqi funds, defines “Iraqi
Funds” as including funds in the Development Fund for Iraq (gov’t mot., ex. 4 at
1, 3).
3







other, of any Coalition country are or will be obligated under
this contract. [Emphasis added]"!

32. Turn Over of Coalition Provisional Authority. The
contractor hereby recognizes that a transfer of authority (TOA)
from the [CPA] to the interim Iraqi Governing Council is
scheduled to take place June 30, 2004. Furthermore, the
contractor recognizes that upon the TOA on June 30, 2004, or
upon any later TOA date if delayed, the CPA is dissolved. The
CPA, U.S. Government or Coalition Government will not be
liable to the contractor for any performance undertaken after the
TOA. The contractor hereby waives any claims and rights it now
has or may have in the future against the CPA, U.S. Government
or Coalition Governments in connection with the contract. The
interim Iraqi Governing Council may but is not obligated to be
bound to the obligations of the CPA before the TOA with respect
to performance undertaken after the TOA. The interim Iraqi
Governing Council may but is not obligated to ratify all previous
actions taken by the CPA and agree to be bound with the same
force and effect as if the action had been undertaken [by] the
interim Iraqi Government. If the interim Iraqi Governing
Council undertakes any obligations under this contract, the CPA
recognizes the interim Iraqi Government as its successor in
interest with respect to any such obligations. All payments and
reimbursements previously made by the CPA to the contractor
and all other previous actions taken by the CPA under this
contract shall be considered to have discharged those parts of the
CPA’s obligations under this contract. The contractor agrees that
the CPA, the U.S. Government, or any Coalition Government is
not obligated to pay or reimburse the contractor, or otherwise
give effect to, any costs, taxes, or other expenses, or any related
increases, directly or indirectly arising from the TOA. Nothing
herein shall be construed as a waiver of any rights the CPA, U.S.
Government or a Coalition Government may have against the
contractor.

(R4, tab 1 at 69, 72-73) (Emphasis added)

> Modification No. P00003, dated 4 December 2004, deleted § 29, Source of Funds
(R4, tab 4), but this modification took effect about six months after the contract

was awarded, and more than five months after the CPA was dissolved.
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7. On 28 June 2004 the CPA issued CPA Order No. 100, which, inter alia,
revised CPA laws, regulations, orders and memoranda to facilitate the transfer of
authority to the new Iraqi Interim Government (IIG) (gov’t mot., ex. 8, § 1 at 1). Insofar
as pertinent, this order amended CPA Memorandum No. 4 above, rescinding the Disputes
clause that provided for ASBCA jurisdiction over CPA contract disputes and provided, in
its stead, for disputes resolution in accordance with the laws of Iraq (id. § 6 at 19, 20).
This order was to be effective immediately prior to the transfer of authority from the CPA
to the IIG (id. § 7 at 21). It is undisputed that on or about 28 June 2004, the CPA was
dissolved, and sovereignty transferred from the CPA to the IIG. Pursuant to law, the IIG
obtained control of the DFI at that time."*

Contract Administration

8. On 15 June 2004, the Minister of Finance of the IIG issued a Memorandum to
the Director, PMO, referencing “SUBJECT: Administration of [DFI]-Funded
Contracts.” As of this date, the subject contract was funded with DFI funds (SOF € 6, see
clause § 29). The Finance Minister, citing relevant CPA authority, provided the
following delegation of authority for the administration of contracts on behalf of the IIG:

I hereby designate you [PMO] with responsibility to monitor and
confirm performance, certify and/or make payments and
otherwise administer contracts or grants funded with monies
from the [DFI] that:

(a)  were entered into on or before June 30, 2004 by
the Coalition Provisional Authority or the
Multi-National Force—Iraq in accordance with
United Nations Security Council Resolution 1483
and implementing regulations;

(b)  require the continued performance and/or payment
of money originating from the DFI past June 30,
2004; and

(c)  are not the subject of a fully-funded letter of credit
intended to otherwise ensure performance under
the contract or grant.

The [PMO] will provide as soon as practicable to the Ministry of
Finance a breakdown by Ministry of contracts to which the PMO

is a party.

4 See CPA Regulation No. 11 (app. opp’n, ex. 3), and CPA Memorandum No. 15
(gov’t mot., ex. 5), both signed by the CPA Administrator on 18 June 2004.
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The powers, privileges, rights and authorities granted to you
under this designation shall be exercised in coordination with
relevant officials from the [IIG] and consistent with U.N.
Security Council Resolution 1546 (2004), to satisfy outstanding
obligations against the DFI. This designation does not authorize
you to terminate, amend, or novate any contracts or grants
covered by this designation. However, if requested by the IIG,
you shall assist the IIG if it decides to terminate, amend or
novate any such contract.

The powers, privileges, rights, and authorities granted to you
under this designation may be further delegated. They shall
transfer to the Chief of Mission of the United States Embassy
Baghdad and the Commander of the Multi-National Force-I on
June 30, 2004, both of whom shall also have the authority to
delegate these powers, privileges, rights, and activities further.
I retain the right to terminate this designation in writing at any
time and for any reason whatsoever. You shall have the right to
do the same. In any event, this designation shall expire on
December 31, 2004 unless extended in writing by me or another
duly authorized official of the [IIG]."”!

Nothing in this designation shall authorize the PMO, the MNF-I,
and/or its designees to enter into any contracts funded by the DFI
after June 30, 2004.

(Gov’t mot., ex. 6) (Emphasis added)

9. We find that the IIG, as the new sovereign, assumed responsibility over the
DFI-funded contracts for which it delegated contract administration above. We find that
the subject contract, awarded 6 June 2004 and subject to DFI funds at the time of award,
was one of those contracts.

10. Based upon the above [IG memorandum, we also find that the authority to
administer these DFI-funded contracts, including the subject contract, was transferred
from the PMO to the Chief of Mission of the United States Embassy Baghdad and the

> This designation/delegation of the IIG Finance Minister was extended through
31 December 2006 (gov’t mot., ex. 7).
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Commander of the Multi-National Force-I effective 30 June 2004. While earlier-issued
TOs under this contract were funded by Iraqi funds and later-issued TOs were funded by
U.S. appropriation (infra), there is no evidence showing that the I1G ever withdrew this
delegation of authority with respect to this contract. Consistent with this IIG
memorandum allowing for further delegation of contract administration authority, it
appears that contract administration was exercised through various components of the
Department of Defense (DoD) throughout the course of the contract (see below).

11. By National Security Presidential Directive dated 11 May 2004, the President
established a temporary organization within the DoD called the Project and Contracting
Office (PCO). The PCO was created, inter alia, to provide “acquisition and project
management support to the Chief of Mission.” (App. opp’n, ex. 5 at 3) The Deputy
Secretary of Defense later ordered that the PCO be part of the Department of the Army
(id., ex. 6). The PCO was also identified in Block 6 of DD Form 1155 as the “issuer”
under TOs 6 and 11 (SOF Y 15). Subsequently, the Joint Contracting Command/Iraq and
Afghanistan (JCC-I/A) was established, whose responsibilities also included contract
administration duties. See Kellogg Brown & Root Services, Inc., ASBCA No. 56256,
10-2 BCA 934,613 at 170,591. The JCC-I/A was also identified in Block 6 of DD Form
1155 as the “issuer” on a number of TOs (SOF q 15). It also appears that after
performance of the TOs, the Army Contracting Command, Rock Island Contracting
Center (ACC-RI) was involved with appellant’s definitization proposals (SOF 9 16).

12. On 24 July 2004, the PCO issued an internal memorandum providing its
understanding of its authority under the 15 June 2004 memorandum (SOF ¢ 8) from the
I1G Finance Minister above. The memorandum stated as follows:

In accordance with the Ministry of Finance’s letter dated
15 June 2004, the Contracting Activity will continue to monitor
and confirm performance, certify and/or make payments, and
otherwise administer contracts or grants financed by
Development Fund for Iraq (DFI) and awarded under the former
Coalition Provisional Authority (CPA). The delegation letter
does not grant us the authority to award, terminate, amend, or
novate any contracts or grants under that delegation.

(App. opp’n, ex. 4) (Emphasis added) This memorandum reflects the PCO’s
understanding that it was acting on behalf of the IIG under these contracts, not on
behalf of the United States.

The Relevant TOs

13. This contract was performed through the issuance of 20 TOs. Each of the
13 TOs at issue in these appeals was undefinitized at the time of award. (Amended
Compl. § 13)







14. The TOs were issued by use of DD Form 1155. The CPA was identified in
Block 6 as “issuer” for TOs 1, 2, and 3. The CPA issued TOs 1 and 2 on 17 June 2004,
both of which were funded by DFI, and neither of which is at issue in these appeals. The
CPA also issued TO 3 on 19 June 2004. (App. opp’n, exs. 7, &; R4, tab 87)

15. As for the other TOs, the PCO was identified in Block 6 as “issuer’” under
TOs 6 and 11 (R4, tabs 250, 454). The CPA was identified in Block 6 as “issuer” under
TOs 9 and 10 (R4, tabs 345, 411). The JCC-I/A was identified in Block 6 as “issuer”
under TOs 12, 14, 15, 16, 17, 18, 19, and 20 (R4, tabs 479, 499, 511, 528, 544, 562, 574,
594). Under a number of these TOs, the issuer granted performance time extensions.

16. Each TO remained undefinitized at the end of the performance period, and
Agility submitted several rounds of definitization proposals to the government through
March 2009 (amended compl. q 141). At the request of ACC-RI in March 2009, the
Defense Contract Audit Agency audited Agility’s proposals and issued audit reports.
The parties engaged in discussions to negotiate the definitization of the TOs.

(Id. 99 145-52)

Claims and Appeals

17. On 23 September 2010, the CO issued 13 final decisions, unilaterally
definitizing TOs 3, 6, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, and 20 (amended compl.
9 153) and claiming from appellant a total of $80,830,305.62 (id. § 208). Each CO
decision included the CDA language pertaining to a contractor’s right to appeal.

18. On 5 November 2010, Agility timely filed notices of appeal to the Board,
appealing twelve of the thirteen decisions, excluding the CO decision on TO 16
(Bd. corr.,, ASBCA Nos. 57415-57426). The Board assigned a docket number to each
appealed decision, ASBCA Nos. 57415 through 57426.

19. On 19 April 2011, Agility submitted a certified claim to the CO in the amount
of $47,196,205.98 plus interest, seeking unpaid costs and fees owed to Agility for its
work under each of the 13 TOs (Bd. corr., ASBCA Nos. 57895-57907, amended NOA,
19 December 2011, ex. 1). The CO issued a final decision denying Agility’s claim on
15 December 2011 (id., ex. 2) This CO decision also included the CDA language
pertaining to a contractor’s right to appeal, and Agility timely filed a notice of appeal to
the Board. The Board assigned a docket number to each of the 13 TOs, ASBCA
Nos. 57895-57907.

20. On 8 July 2011, the government notified Agility that the government’s
monetary claim was “being loaded into the Treasury Offset Program for collection”
(app. opp’n, ex. 13). By 14 September 2011, the Defense Finance and Accounting
Service had set-off over $11 million in payments from an Agility contract with the U.S.
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Government against the government’s claims on the TOs (id., ex. 14). By 21 September
2012, payments due to Agility had been offset by over $16 million (id., ex. 15). As far as
the record shows, there are no appeals before us with respect to these specific matters.

DECISION

Our jurisdiction under the CDA is predicated upon a contract made by an
“executive agency” of the United States as defined by the CDA, 41 U.S.C. §§ 7101(8),
7102(a). It is undisputed that this contract was awarded to appellant by the CPA. We
have held that the CPA, created by a coalition of nation states, is not a federal executive
agency for purposes of CDA jurisdiction. MAC International FZE, ASBCA No. 56355,
13 BCA 9 35,299 (MAC II); MAC I, 10-2 BCA 9 34,591.

Given our lack of CDA jurisdiction over a contract awarded by the CPA,
appellant, as proponent of our statutory jurisdiction, must show that this contract was
novated, transferred or assigned to a executive agency over which we have CDA
jurisdiction. Appellant has not met this burden.

There is no evidence of record showing that the CPA or its successor IIG novated,
transferred or assigned this CPA contract to the DoD or to any federal executive agency
of the DoD. “A novation is a substituted contract that includes as a party one who was
neither the obligor nor the obligee of the original duty.” RESTATEMENT (SECOND) OF
CONTRACTS, § 280 (1981). Appellant contends that upon dissolution of the CPA, the
U.S. Army or DoD became the new “obligor” under this contract and its TOs. However
the “Assent of the obligee of the original duty and of the obligor of the new duty is always
necessary.” Id., cmt. ¢ (emphasis added). There is no document in evidence showing that
the purported obligor of this new duty, the Army/DoD, assented to assume the contract
obligations of the CPA or its successor under this contract. To the contrary, the subject
contract made clear that the United States had no intention of assuming any such contract
obligations after the transfer of authority from the CPA: “The...U.S. Government...will
not be liable to the contractor for any performance undertaken after the TOA” (SOF 9 6,
clause 32).

The necessity for such evidence is particularly important because of the general
immunity of the United States from suit. Whether the United States has waived this
immunity and subjected itself to suit by assuming these contractual duties must not be
lightly presumed.

Pursuant to the memorandum of the IIG Finance Minster above, the IIG delegated
authority to administer this and similar contracts to the Chief of Mission of the U.S
Embassy and the Commander of the Multi-National Force-I, effective 30 June 2004,
which contract administration duties were later performed by various U.S. Army
components (SOF {9 8, 9 10). Accordingly, the United States acted as a contract







administrator and not as a contracting party under these contracts. This fact was
recognized by the PCO in its memorandum dated 24 July 2004 (SOF § 12).

Appellant argues that the U.S. Army exceeded its authority as an agent for
contract administration during performance of this contract and its aftermath. However
assuming, arguendo, that appellant’s contention is valid, a “rogue agent” does not a
“principal” make. In the final analysis, no novation of this contract from the CPA or
from the IIG to any DoD component has been shown.

We are not persuaded that the Army’s execution of a TO, or the Army’s
“issuance” of a TO per Block 6 of the DD Form 1155, was tantamount to a novation,
placing the U.S. Army in contract privity with appellant for purposes of CDA
jurisdiction. We rejected a similar argument in MAC I, 13 BCA § 35,299 at 173,277-78.
Indeed, it is readily apparent that the name appearing in Block 6 had little, real
significance. For example, the “CPA” was identified in Block 6 as issuer under TOs
9 and 10 (SOF § 15), notwithstanding the CPA had been dissolved many months earlier.

Nor are we persuaded that the use of U.S. appropriated funds for a TO made for
contract privity. We also rejected this argument in MAC 11, 13 BCA § 35,299 at
173,277-78:

The contract under which the DOs now before us were
issued was a contract between the CPA, an international entity,
and MAC. The U.S. government was never a party to the
contract nor to any of the DOs. The U.S. government’s role in
the contracting process (through the CPA Contracting Activity,
PCO and JCC-I/A) was solely as the specific delegate of the
CPA until its dissolution on 28 June 2004 and, after the
dissolution of the CPA, by specific delegation by the IIG. MAC
argues that the 16 DOs now at issue were U.S. government
contracts and that, after dissolution of the CPA, they were
obligations of the U.S. government and did not transfer to the
IIG. However, the DOs issued under the CPA contract, to which
the U.S. government was never a party, obligated the same
contracting party as the contract itself: the CPA and, by virtue of
CPA Order Number 100, any successor entities such as the
[IG....

[T]he existence of our jurisdiction is not changed by the fact that
the 16 DOs at issue in the remainder of the appeal contained
U.S. government appropriated fund cites. [Citations omitted]
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Appellant cites AmerescoSolutions, Inc., ASBCA Nos. 56824, 56867, 11-1 BCA
934,705 (Ameresco), for the proposition that the Board has CDA jurisdiction over a TO
issued by a DoD component under an ID/IQ contract. We believe the facts of Ameresco
are distinguishable.

In Ameresco, the ID/IQ contract provided for various federal agencies, including
DoD components, to enter into delivery orders with the contractor to obtain energy
savings services. On the other hand, this CPA contract, awarded with Iraqi funds, did not
provide for DoD components to enter into any delivery orders with the contractor to
obtain any services (SOF 9 13). Also, this CPA contract provided that the basic contract
shall take precedence in the event of conflict with the TOs; in Ameresco it was the
delivery orders that were granted precedence.

We believe that neither Ameresco nor any of the other cases cited by appellant
compels a conclusion supporting our jurisdiction under the CDA under the circumstances
presented here. We conclude that we lack jurisdiction over this CPA contract and its TOs
under the CDA.

The ASBCA Charter

The ASBCA was created by the DoD by Charter. Part 1, paragraph 1 of the
Charter, provides as follows:

1. There is created the Armed Services Board of Contract
Appeals which is hereby designated as the authorized
representative of the Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy and the Secretary of the Air
Force, in hearing, considering and determining appeals by
contractors from decisions of contracting officers or their
authorized representatives or other authorities on disputed
questions. These appeals may be taken (a) pursuant to the
Contract Disputes Act of 1978 (41 U.S.C. Section 7101-7109),
(b) pursuant to the provisions of contracts requiring the decision
by the Secretary of Defense or by a Secretary of a Military
Department or their duly authorized representative, or
(c) pursuant to the provisions of any directive whereby the
Secretary of Defense or the Secretary of a Military Department
or their authorized representative has granted a right of appeal
not contained in the contract on any matter consistent with the
contract appeals procedure. The Board may determine contract
disputes for other departments and agencies by agreement as
permitted by law. The Board shall operate under general policies
established or approved by the Under Secretary of Defense for
Acquisition, Technology and Logistics and may perform other
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duties as directed not inconsistent with the Contract Disputes Act
of 1978.

48 C.F.R., Ch. 2, Appx. A, Part 1 (2007).

Appellant contends, alternatively, that we have jurisdiction over these appeals
under the ASBCA Charter, pursuant to the Disputes provision of the CPA contract
requiring decision of disputes by the ASBCA (SOF 9 6). We disagree. Consistent with
CPA Order No. 100 and its amendment of CPA Memorandum No. 4 (SOF § 7), we
believe that the CPA intended to eliminate ASBCA jurisdiction over contract disputes
effective on the date of transfer of authority to the IIG. Appellant argues that this change
applied to new or prospective contracts only, but this contention is not supported by the
record.

However, even if CPA Order No. 100 did not have the effect of removing the
original Disputes clause from this contract, it is nevertheless clear that parties to a
contract may not by agreement confer jurisdiction on a tribunal where jurisdiction
otherwise does not exist. There is nothing in our DoD Charter that confers jurisdiction on
this Board over disputes under this contract with the CPA. The Board did not have any
agreement with the CPA or with the nation states that created it to hear CPA contract
appeals, nor has appellant shown any DoD directive that would otherwise grant
jurisdiction to the Board over such appeals. Nor has appellant shown that the CPA was a
DoD organization or that any DoD contract was involved here. We rejected similar
arguments in MAC I, 10-2 BCA ¥ 34,591 at 170,518-19.

The cases cited by appellant in its opposition papers are distinguishable. They
involve our jurisdiction over appeals under contracts between contractors and DoD
non-appropriated fund instrumentalities under which the parties consented to our
jurisdiction. These facts do not pertain here.

In view of the foregoing, we conclude that we do not have jurisdiction of these
appeals under the ASBCA Charter.

“Implied-In-Fact” Contract to Definitize TOs

Alternatively, appellant contends that there exists an “implied-in-fact” contract
between Agility and ACC-RI to definitize the TOs over which we may exercise
jurisdiction under the CDA (app. opp’n at 24-25), citing the conduct of the parties in the
negotiation of the definitization of the TOs. This “implied-in-fact” contract claim is not
identified in appellant’s claim letter dated 19 April 2011, and raises separate and distinct
facts from those supporting appellant’s claim of privity through, among other things, the
execution, issuance and the funding of the TOs. As a prerequisite to our jurisdiction, a
contractor claim must be presented first to the CO for decision, 41 U.S.C. § 7103(a)(1).
Accordingly, we are without jurisdiction over this “implied-in-fact” contract claim.
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Assuming, arguendo, that this “implied-in-fact” contract claim was somehow
indirectly raised in appellant’s claim letter of 19 April 2011, we are still without
jurisdiction for the following reason. Appellant’s claim posits an implied-in-fact
agreement by the government to provide definitization services. It is well settled
however that the CDA does not extend to contracts that provide government services fo a
contractor; rather, the CDA extends to the government’s procurement of services from a
contractor. Laudes Corp. v. United States, 86 Fed. Cl. 152, 161 (2009). Appellant has
failed to show such a procurement here. Appellant also has not persuaded us that our
DoD Charter provides for our jurisdiction over any “implied-in-fact” contracts of this
nature.

For reasons stated, we are without jurisdiction over appellant’s “implied-in-fact”
contract claim.

Appellant’s Request for Stay

Alternatively, appellant requests an indefinite stay to allow it to take additional
discovery on the jurisdictional issue.

When the government raised the jurisdictional issue by letter to the Board dated
3 July 2013, citing MAC I1, appellant responded by letter dated 9 July 2013. Appellant
did not seek a stay for additional discovery at that time. Rather, it argued forcefully
against the government’s position on jurisdiction, distinguishing MAC II, and provided
evidence in support. Not only did appellant fail to seek a stay, it requested “that the
Board expedite review of the jurisdiction issue, so that the parties can continue
[settlement] negotiations, and enter into a Mediation Agreement.” (Bd. corr., ASBCA
Nos. 57415-57426)

On 25 July 2013, the Board convened a conference to set a briefing schedule on
the jurisdictional issue, and issued an Order on Briefing dated 29 July 2013. Again,
appellant did not object to setting a firm briefing schedule, nor did it seek a stay of the
proceedings for additional discovery.

On both of the above occasions, appellant did not assert that it needed additional
discovery to assert or defend its position. Appellant’s comprehensive treatment of
jurisdiction in its motion papers also belies its current position.

We believe that appellant’s request in its motion papers for an indefinite stay of

proceedings for additional discovery is untimely and unreasonable. We deny appellant’s
request.
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Appellant’s Request for Substantive Board Orders

Alternatively, appellant requests that if we determine we are without jurisdiction,
the Board should issue orders to the government to withdraw its claims and pay appellant
all withheld funds. Appellant’s request is self-contradictory. A tribunal without
jurisdiction of an action may not issue any substantive orders to the parties with respect
to matters related to the action. Once we determine we are without jurisdiction, we must
dismiss the appeals. See Johns-Manville Corp. v. United States, 893 F.2d 324, 327

(Fed. Cir. 1989).

CONCLUSION

For reasons stated herein, we lack jurisdiction over these appeals. The
government’s motion to dismiss is granted, and the appeals are dismissed.

Dated: 9 December 2014

I concur

MARK N. STEMPLEW'
Administrative Judge
Acting Chairman

Armed Services Board
of Contract Appeals

CK DELMAN
Administrative Judge
Armed Services Board
of Contract Appeals

I concur

I
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I certify that the foregoing is a true copy of the Opinion and Decision of the Armed
Services Board of Contract Appeals in ASBCA Nos. 57415, 57416, 57417, 57418, 57419,
57420, 57421, 57422, 57423, 57424, 57425, 57426, 57895, 57896, 57897, 57898, 57899,
57900, 57901, 57902, 57903, 57904, 57905, 57906, 57907, Appeals of Agility Logistics
Services Company KSC, rendered in conformance with the Board’s Charter.

Dated:

JEFFREY D. GARDIN
Recorder, Armed Services
Board of Contract Appeals
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OPINION BY ADMINISTRATIVE JUDGE MELNICK ON THE PARTIES®
MOTIONS TO COMPEL AND RULING UPON REMAND FROM THE UNITED
STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

These appeals have been remanded by the United States Court of Appeals for
the Federal Circuit for the limited purpose of determining the real party in interest and
the effect of that finding upon the Board’s 9 December 2014 decision dismissing the
appeals for lack of jurisdiction. The court of appeals retains jurisdiction over the
appeal while the Board issues this determination. Agility Logistics Services Co. KSC
v. Carter, No. 2015-15585, slip op. (Fed. Cir. March 10, 2016), remanding Agility
Logistics Services Co. KSC, ASBCA No. 57415 et al., 15-1 BCA 9 35,840. Because
these appeals involve contracts with the Coalition Provisional Authority of Iraq (CPA),
and the Board cannot exercise jurisdiction over disputes arising from them, the identity
of the real party in interest is inconsequential to the Board’s 9 December 2014
dismissal. Consequently, any real party in interest issues would be governed by the







law of Iraq. Because the parties made no showing about the nature of that law, and the
Board lacks expertise in it, the Board cannot determine who, if anyone, is the real
party in interest to these claims in that nation. During the remand procedures, the
parties also filed motions to compel responses to written discovery. The Board denies
those motions.

L. Background

In summary, the appeals arise from contracting officer decisions issued under the
above-referenced contract awarded to Public Warehousing Company, KSC (PWC) by
the CPA (app. Rule 21 report (R21), ex. 10 at GA 26). See generally Agility Logistics
Services, 15-1 BCA 935,840 at 175,262. PWC is a Kuwaiti company (R21, ex. 10 at
GA 61; gov’t remand br. at 3, § 1). On 23 September 2010, the contracting officer
issued government claims to a subsidiary of PWC called Agility Defense and
Government Services KSC or Agility DGS Logistics Company KSC (Agility DGS)
seeking $80,830,305.62 allegedly due under certain contract task orders (app. remand br.
9 2; gov’t remand br. Y 5, 46) Agility Logistics Services, 15-1 BCA § 35,840 at 175,265.
On 19 April 2011, another purported entity, Agility Logistics Services Company KSC
(Agility LSC), ostensibly submitted a certified claim to the contracting officer for
$47,196,205.98 in costs allegedly owed under the contract’s task orders (R21, ex. 10 at
GA 100). That claim was denied on 15 December 2011. Agility Logistics Services, 15-1
BCA 9 35,840 at 175,265. According to that document, PWC changed its name to
Agility LSC in November 2006 (R21, ex. 10 at GA 100). The Board consolidated
appeals from all of the contracting officer decisions under the Agility LSC caption after
the parties stipulated it was the proper appellant for all of the final decisions and agreed
there were no jurisdictional problems with proceeding. The parties also stipulated that
the contracting officer claims against Agility DGS were deemed to have been against
Agility LSC, which had properly and timely appealed the decisions. (R21, ex. 10 at
GA 54-55)

Relying upon its established precedent, the Board ruled on 9 December 2014 that
the CPA is not an “executive agency” under the Contract Disputes Act (CDA), 41 U.S.C.
§§ 7101-7109, nor could the contract be the subject of an appeal under the ASBCA
Charter. Agility Logistics Services, 15-1 BCA 35,840 at 175,266-67 (citing MAC Int’l
FZE, ASBCA No. 56355, 13 BCA 9 25,299; MAC Int’l FZE, ASBCA No. 56355, 10-2
BCA 9 34,591). Accordingly, the Board held it lacked jurisdiction to entertain appeals
arising from the contract and dismissed these appeals. Notably, the Board also found that
CPA Order No. 100 had rescinded the original Disputes clause of the contract and
provided for disputes resolution in accordance with the laws of Iraq. /d. at 175,263-64.

" Record citations are to the Board Rule 21 Reports submitted by the parties upon
remand.







Agility LSC then appealed the Board’s decision to the Court of Appeals for the
Federal Circuit. Its counsel subsequently represented to the court of appeals that,
contrary to prior statements, PWC had not changed its name to Agility LSC. According
to counsel, PWC’s current name is Agility Public Warehousing Company KSCP.
Counsel contended before the court that references to Agility LSC should be
understood to mean Agility Public Warehousing Company KSCP. The government
asked for a remand, questioning Agility LSC’s standing, the assumptions behind the
parties’ stipulation that Agility LSC was the proper party, and its CDA certification.
The court ordered a limited remand to the Board to determine the real party in interest
and the impact of that determination on the Board’s 9 December 2014 decision
dismissing the appeal. Agility Logistics Services Co. KSC v. Carter, No. 2015-1555,
slip op. at 3-4.

I1. Clarification to the Board’s 9 December 2014 Decision

After review on remand, there is no dispute that the contract was awarded by
the CPA to PWC on 6 June 2004 (app. remand br. § 1; gov’t remand br. 9 1, 27; R21,
ex. 10 at GA 26). Nor is it disputed that the contractor remains the entity formerly
known as PWC, which changed its name in Kuwait to Agility Public Warehousing
Company KSC on 25 May 2008 (app. remand br. § 7, 11, 17; gov’t remand br. 4 3,
27, 29). There is also now agreement that Agility LSC has never existed (app. remand
br. 9 8, 11; gov’t remand br. § 34). Accordingly, the Board clarifies that Agility LSC
is not the contractor.

III.  Effect of A Real Party In Interest Determination on the Board's Prior
Ruling

“[T]he real-party-in-interest principle is a means to identify the person who
possesses the right sought to be enforced.” 6A CHARLES ALAN WRIGHT,
ARTHUR R. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURE § 1542
(3d ed. 2010). Considering the second issue remanded by the court of appeals first, the
identity of the party possessing the legal right sought to be enforced under this contract
does not impact the Board’s 9 December 2014 dismissal for lack of jurisdiction. The
Board’s dismissal did not focus upon the identity or status of the claimant, but instead
upon the governmental entity that was party to the contract. Neither the CDA nor the
ASBCA Charter confer jurisdiction upon the Board to entertain an appeal arising from
this contract with the CPA. Agility Logistics Services, 15-1 BCA {35,840 at 175,266-69.
That result is unaffected by further inquiry into the identity of the real party in interest
attempting to pursue the appeal against the CPA.

On remand, the government suggests that because Agility LSC does not exist it
lacks standing to pursue these appeals, which the government says constitutes a basis
to change the dismissal from one without prejudice to one with prejudice. “‘Standing’







is an inquiry into ‘whether the [claimant] constitutes the type of person or party that
may submit the case or controversy proffered for consideration.”” SWR, Inc., ASBCA
No. 56708, 12-1 BCA 9 34,988 at 171,945 (quoting Maniere v. United States, 31 Fed.
Cl. 410, 420 (1994)). Lack of standing is a jurisdictional defect, dictating a dismissal
without prejudice. See Pacific Gas and Elec. Co. v. United States, 838 F.3d 1341,
1349-50 (Fed. Cir. 2016); Broadway Consol. Cos., Inc., ASBCA No. 56905, 11-2
BCA 9 34,884. Thus, it is not a basis to change the nature of the existing dismissal.

The government also challenges the validity of the CDA claim certification
purportedly submitted by Agility LSC. The government acknowledges that its attack
upon the certification presumes the CDA applies even though it agrees with the Board
the CDA does not. The government essentially seeks an opinion about the
certification’s validity under a hypothetical scenario where the CDA applies. The
Board declines to engage in such an exercise.

IV.  Real Party In Interest

Typically, once a forum determines it lacks jurisdiction over an action it makes
no further findings and dismisses. See FED. R. Civ. P. 12(h)(3); Stee! Co. v. Citizens
for a Better Env't, 523 U.S. 83, 93-102 (1998). However, the court of appeals seeks
the Board to determine the real party in interest. “[T]o determine whether the
requirement that the action be brought by the real party in interest has been satisfied,
the [Board] must look to the substantive law creating the right being sued upon to see
if the action has been instituted by the party possessing the substantive right to relief.”
WRIGHT, MILLER & KANE, § 1544. As noted, it is undisputed that Agility LSC does
not exist and neither party now contends that it is the real party in interest. Appellant
contends the real party in interest is PWC, which has now legally changed its name in
Kuwait to Agility Public Warehousing Company KSCP. It requests the Board to
recaption the appeal with that name.

The Board found in its initial decision that the Iraqi Interim Government

“assumed responsibility for this contract upon dissolution of the CPA. It also found
that, immediately prior to that transfer of authority, CPA Order No. 100 rescinded this
contract’s Disputes clause and provided for resolution of disputes in accordance with
the laws of Iraq. Agility Logistics Services, 15-1 BCA ¢ 35,840 at 175,263-64.

Board Rule 6(c) states that the determination of foreign law is a question of law.
Though the Board may attempt to ascertain foreign law on its own, it may impose
upon the party relying upon it the burden of demonstrating its application. Weige!/
Hochdrucktechnik GmbH & Co. KG, ASBCA No. 57207, 12-1 BCA 934,975

at 171,924. Appellant has not shown who, if anyone, possesses a right to sue upon
these claims under the law of Iraq, and the Board lacks sufficient expertise to answer
that question on its own. Additionally, though appellant has presented documentation
indicating that PWC changed its name in Kuwait to Agility Public Warechousing







Company KSCP, it has not shown that evidence would be recognized in Iraq. For this
reason, as well as the fact that it is beyond the scope of the remand order, appellant’s
request to re-caption the appeal is denied.

V. Motions to Compel

Finally, the government has filed a motion to compel certain written discovery
it served after remand. The motion applies to requests about CDA claim certifications,
Agility LSC’s status, the identities of people with knowledge about its status, dates
that it was discovered not to exist, and requests for production of responsive
documents. Appellant filed a motion to compel seeking its own specified relief only in
the event the government prevailed upon its motion. The parties then completed
briefing the remand proceeding without a ruling on the motion to compel. Given the
Board’s determination that the CDA does not apply, information about the purported
CDA certification is irrelevant. Similarly, it is undisputed that Agility LSC does not
exist. The government has failed to show why the specific details it seeks about when
that fact was discovered, and who knew about it, is relevant to the remand proceeding.
See FED. R. C1v. P. 26(b)(1) (restricting discovery to matters that are relevant to a
party’s claim or defense). Accordingly, the government’s motion to compel (as well
as appellant’s contingent motion) is denied.

CONCLUSION

In summary, the Board makes three primary conclusions on remand. First, the
identity of the real party in interest possessing the legal right sought to be enforced
under this contract does not impact the Board’s 9 December 2014 dismissal for lack of
jurisdiction. Second, determining the application of any real party in interest standard
requires resort to the law of Iraq. The parties have made no effort to demonstrate that
law and the Board does not possess the expertise to determine it. Third, Agility LSC
does not exist, PWC (as known by subsequent names) is the contractor, but the Board
cannot determine whether Agility Public Warehousing Company KSCP is PWC'’s
recognized name in Iraq. Finally, the parties’ motions to compel are denied.

Y,

Dated: 14 February 2017

MARK A. MELNICK
Administrative Judge
Armed Services Board
of Contract Appeals

(Signatures continued)
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Moda Health Plan, Inc. v. United States
Fed. Cir. No. 2017-1994 (decided June 14, 2018)

Moda Health Plan is one of 27 pending cases involving the Affordable Care Act’s (ACA)
“risk corridors” program (RCP). The RCP was established in Section 1342 because

insurers lacked reliable data to estimate the cost of providing care
for the expanded pool of individuals seeking coverage via the new
exchanges ...[and] faced significant risk if they elected to offer
plans in these exchanges [Maj. Op. 3-4]

To the benefit of the government and its ACA initiative,

[T]he risk corridors program permit[ted] insurers to lower
[premiums] by not adding a risk premium to account for perceived
uncertainties in the 2015 through 2016 markets. [Maj. Op. 6,
quoting HHS Notice, 78 Fed. Reg. 15,410, 15,413 (Mar 11, 2014)]

The Government failed to cover this risk, resulting $12.3 billion in insurers claims, including
Moda’s claim of $209,830,445.79. The amounts are based on the specified statutory formula and
are undisputed.

The COFC upheld Moda’s claims and the Government appealed. Focusing on Section
1342’s provision for insurers’ “payments in” for unanticipated profits as well as government
“payments out” for insurer’s losses, the Government argued that 1) “Section 1342 itself
contemplated operating the risk corridors program in a budget neutral manner (so the total
amount of payments out cannot exceed the amount of payments in)”; and, alternatively, 2)
appropriation riders on the fiscal years in which payments from the risk corridors program came
due limited the government’s obligation to the amount of payments in.” Maj. Op. 15.

A majority of the Federal Circuit panel (Chief Judge Prost and Judge Moore) rejected the
statutory defense but agreed with the “appropriation riders” defense, reversing the COFC and
denying Moda’s claims. Judge Newman dissented from the panel majority’s reversal,
concluding that the obligation could not be eliminated “simply restricting the funds that might be
used to meet the obligation.” Dis. Op. 5.
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l. The Statutory Defense

The panel majority rejected the government’s statutory defense that “Congress designed
Section 1342 to be budget neutral” on the basis of the statute itself." The majority found this
“plain reading of the text of Section 1342”:

Section 1342 is unambiguously mandatory. It provides that “the
Secretary shall establish and administer” a risk corridors program
pursuant to which [t]he Secretary shall provide” under the program
that “the Secretary shall pay” on amount according to a statutory
formula.

...Nothing in Section 1342 indicates that the payment
methodology is somehow limited to payments in. It simply sets
forth a formula for calculating payment amounts based on a
percentage of a “target amount” of allowable costs.

The majority opinion rejected the government’s core argument that because Section 1342
“provided no budgetary authority to the Secretary of HHS and identified no source of funds for
any payment obligations beyond payments in,” it therefore “created no obligation to make
payments in excess of payments in.” Maj. Op. 17. This rejection was grounded on the following
long-standing, fundamental Tucker Act principles:

1) “...it has long been the law that the government may incur a debt independent of
an appropriation to satisfy that debt”.. 2

2) “...the government’s statutory obligation to pay persisted independent of the
appropriation of funds to satisfy that obligation,” citing United States v. Langston, 118 U.S. 389
(1886);

3) “...[a]n appropriation perse merely imposes limitations upon the Government’s
own agents; ...its insufficiency does not pay the Government’s debts, nor cancel its obligations,
nor defeat the right of either parties,” citing Ferris v. United States, 27 CT. CI. 542, 546 (1892);

4) “it has long been established that the mere failure of Congress to appropriate
funds, without further words modifying or repealing, expressly or by clear implication, the

substantive law, does not in and of itself defeat a Government obligation created by statute,”
citing N.Y. Airways, Inc. v. United States, 369 F.2d 743 (Ct. CI. 1966)

! The panel majority did also note that “the final word from HHS before the exchanges opened” was that
“the risk corridors program is not required to be budget neutral” so HHS would make full payments out “as required
under Section 1342.” Maj. Op. 8. The majority used this HHS interpretation as one reason to reject a hypothesized
CBO budget neutrality interpretation as entitled to “no deference in light of HHS’s subsequent interpretation.” Maj.
Op. 17

% The opinion added, ambiguously, “at least in certain circumstances.”
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5) “It is also of no moment that, as the government notes, HHS could not have made
payments out...without running afoul of the Anti-Deficiency Act...the Anti-Deficiency Act
simply constrains government officials”;

6) “Budget authority is not necessary to create an obligation of the government; it is
a means by which an officer is afforded that authority. See 2 U.S.C §622(2)”;

7) “Here the obligation is created by the statute itself, not by the agency. The
government cites no authority for its contention that a statutory obligation cannot exist absent
budget authority.”

Maj. Op. 17-19.

. The Appropriation Riders Defense

The panel majority then addressed whether “the riders in the appropriation bills for FY
2015 and FY 2016 repealed or suspended” the obligations established by the statute. Some
background is required to understand this issue and to evaluate the differing conclusions of the
panel majority and the dissent.

A. Backaground of the Appropriation Riders

This history begins, necessarily, with the statute itself, which the majority (and the
dissenter) found “unambiguously” created “mandatory” payment obligations not dependent on
budgetary authority or on payments in. This chronology sets forth the relevant facts that
followed.

March 2013. Before the exchanges opened, HHS published a notice stating that “the risk
corridors program is not required to be budget neutral,” and full payments would be made “as
required under Section 1342.”

November 2013. After premiums for 2014 had been set, HHS announced a one-year
transitional policy that allowed insureds to keep their existing plans, increasing the risk to
insurers; HHS reassured that the RCP “should help ameliorate unanticipated changes in premium
revenue.” HHS later extended this transitional period to last the duration of the RCP.

February 2014. Senator Sessions and Congressman Upton requested GAO’s opinion
regarding the availability of appropriations to make the payments pursuant to Section 1342.

March 2014. CMS issued a notice stating that it intends to implement the program in a
“budget neutral manner,” and projected that it would meet that goal.

April 2014. CMS announced that it will implement the RCP on a three year rather than
annual basis, rolling payments in over to make up for a yearly shortfall. CMS “anticipate[s] that
risk corridors collections will be sufficient to pay for all risk corridors payments.”

April 2014. GAO letter questioned HHS about the use of payments in under Section
1342, noting that, absent statutory authority, such money must be deposited in the Treasury
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without deduction, and “such deposits are available for obligation and expenditure only as
permitted by an appropriation.” GAO asks HHS to explain the authority that would permit use of
“payments in.”

May 2014. HHS responds that the CMS Program Management Account (PM)
appropriation includes “user fees”, which payments in may be considered, and therefore the
“CMS PM appropriation permits” HHS to expend them as user fees.

September 2014. GAO responds to the legislators, stating that “[a]t issue here is whether
appropriations are available to the Secretary of HHS to make the payments specified in Section
1342(b)(1).” GAO stated that “Section 1342, by its terms, did not enact an appropriation to
make the payments.” However, GAO agreed with HHS that the payments in were “user fees”
included in the unrestricted, discretionary CMS PM Appropriation for FY 2014 and thus would
have been “available to CMS” to make the payments. CMS elected not to use the FY 2014 PM
appropriation to make the mandatory statutory payments.

December 2014. Congress enacted the HHS-CMS appropriation for FY 2015 but added a
rider providing that:

None of the funds made available by this Act from the Federal
Insurance Trust Fund or the Federal Supplemental Medical
Insurance Trust Fund, or transferred from other accounts funded by
this Act to the Centers for Medicare and Medicaid Services —
Program Management Account may be used [for RC payments].

February 2015. HHS Final Rule declares that the Affordable Care Act requires the
Secretary to make “full payments to issuers.”

November 2015. When HHS’ anticipation that payments in would cover the 2014
payments out (only 12.6%) and its goal of budget neutrality were not realized for that calendar
year, HHS officially again recognize[d] that the ACA requires the Secretary to make full
payments to issuers, and “HHS is recording those amounts that remain unpaid as fiscal year 2015
obligations of the United States.”

December 2015. The Congress included the same riders in the FY 2016 HHS
Appropriations, to preclude use of the CMS PM Appropriation for RC payments.

July 2016. Moda filed its lawsuit, claiming $209,830, 445.79, as unpaid payments for
RCP years 2014 and 2015.

September 2016. HHS, having acknowledged that it lacked funds to make any payments
out for calender year 2015, committed that it “will record payments due as an obligation of the
United States for which full payment is required.”

February 2018. As part of its February 12 FY 2019 budget, HHS requested $12.3 billion
to “fully fund” the outstanding RCP obligations. Moda advised the court of this new
development on February 16. On February 20, the Justice Department advised that this budget
reflected an “initial” accounting treatment and had been revised.
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B. The Panel Majority’s Decision

The majority acknowledged the general rule that “[r]epeals by implication are
disfavored” and ““it ‘applies with especial force” where the alleged repeal occurred in an
appropriations bill.” Maj. Op. 20, 24. Congress could “suspend or repeal a statute in force by an
amendment to an appropriation bill,” “depend[ing] on the intention of [C]ongress as expressed in
the statutes.” Mitchell v. United States, 109 U.S. 146, 150 (1883). Therefore, the majority said,
the “central issue” is “whether the appropriation riders adequately expressed Congress’s intent to
suspend payments out on the risk corridors program beyond the sum of payments in.” Maj. Op.
20.

The majority distinguished Langston v. United States, 118 U.S. at 394, relied on by Moda
(and the dissent), as holding only that “a bare failure to appropriate funds to meet a statutory
obligation could not vitiate their obligation because it carried no implication of Congress’s intent
to amend or suspend the substantive law at issue.” As distinguished, “Mitchell found an implied
intent to repeal an act setting a fixed salary by replacing it with “additional pay” to be provided
at the Secretary’s discretion. Maj. Op. 20-21. Based on this distinction, the majority then
slightly refined the “question before us,” as:

... whether the riders on the CWS Program Management
appropriations supplied the clear implication of Congress intent to
impose a new payment methodology for the time covered by the
appropriations bills in question, as in Mitchell, or if Congress
merely appropriated a less account for the risk corridors program,
as in Langston.

The majority argued that, judged by subsequent jurisprudence, Langston_was “an extreme
example of mere failure to appropriate,” and that “the core of subsequent decisions” required
only that “appropriations bills carried a sufficient implication of repeal, amendment, or
suspension of substantive law to effect that purpose.” Maj. Op. 21-22.3

EAN13

The majority implied Congress’ “clear” intent in this way:

It [sic] asked GAO what funding would be available to make risk
corridors payments, and it cut off the sole source of funding
beyond payments in. It slid so in each of the three years of the
program’s existence. And the explanatory statement regarding the
amendment containing the first rider of House Appropriation
Chairman Rogers confirms that the appropriations language was

$ Citing United States v. Vulte, 223 U.S. 509 (1914) (limitation on bonuses appropriated
for Marine Corps officers stationed abroad); Dickerson v. United States, 310 U.S. 554 (1940)
(express suspension of reenlistment bonus in year 1935-1937, not expressed in 1938-39, but
inferred from floor debates and “or any other Act” language; United States v. Will, 449 U.S. 200
(1980) (“limiting funds” for pay rates; express in Year 2; expressed in one year, inferred in
others).

DCACTIVE-46286413.1 5







added with the understanding that HHS intended to operate the risk
corridors program as a budget neutral program meant the
government will never pay out more than it collects from insurers
over the three year period risk corridors are in effect. . . . Plainly,
Congress used language . . . to temporarily cap the payments
required by the statute at the amount of payments in. . .

What else could Congress have intended? . . .

Maj. Op. 25. Relying on this rhetorical question the majority did not consider a possible answer
that Congress was reacting to HHS’ input that it did not anticipate needing the general funding
for RCP payments. The majority characterized what it relied on as “the text of the riders and the
surrounding legislative history.”

The reference to “legislative history” being solely Congressman Rogers’ statement, the
majority had to confront the unsuccessful legislative proposals that expressly would have
required budget neutrality, such as the Obamacare Taxpayer Bailout Protection Act, S. 2214,
113" Congress (2014), introduced by Senator Rubio. The response was one of avoidance:

But we need not and do not conclude that Congress achieved
through appropriate riders what it failed to do with permanent
legislation. Rather, we only hold that Congress enacted temporary
measures capping risk corridor payments . . . and it did so for each
year the program was in effect. (We need not address, for
example, what would have occurred if Congress had failed to
include the rider in one of the acts appropriating funds for the
fiscal years in which payments had become due. . . .)

Again, we do not hold that the “appropriation riders effected any
permanent amendment.”

Maj. Op. 28.

When, surprisingly, HHS included in its budget proposal for FY 2019 $12.3 billion to
“fully fund” its RCP obligations, the majority responded similarly. Moda argued that this budget
showed that the riders had not substantively amended the ACA, prompting this answer:

It is irrelevant that a subsequent Administration proposed a budget
to set aside funds to make purported outstanding risk corridors
payments. Of course, Congress could conceivably reinstate an
obligation to make full payments, even now after the program has
concluded.

Maj. Op. 31.

When Moda contended that the result is inconsistent with the purpose of the RCP, the
Majority responded “Perhaps,” but said
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We do not sit in judgment of their decision. We simply hold that
the appropriations riders carried the clear implication of
Congress’s intent to prevent the use of taxpayer funds to support
the risk corridors program.

Maj. Op. 32.
C. The Dissent

Judge Newman’s dissent began by summarizing her view of the basic facts: “This rider
prohibits HHS from using its funds, including its bulk appropriation, to make risk corridors
payments. . .. Meanwhile, the risk corridors statute was not repealed or the payment regulations
withdrawn, despite attempts in Congress.” Then the dispositive law:

To change a statute, explicit legislative statement and action are
required. Nor can governmental obligations be eliminated by
simply restricting the funds that might be used to meet their
obligation.

And thus the result: “The appropriation riders that prohibited the use of general HHS funds to
pay the government’s risk corridors obligations did not erase the obligations.” Dis. Op. 5-6.

Drawing on the tension between the majority’s threshold ruling that the RCP statutory
obligation was not dependent or conditioned on appropriations, the dissent stated that

The majority correctly states that “the government’s statutory
obligation to pay persisted independent of the appropriation of
funds to satisfy that obligation.” Maj. Op. at 18. However, the
majority subverts its ruling, and holds that the government
properly “indefinitely suspended” compliance with the statute.

Dis. Op. 7.

Judge Newman cited many of the cases identified by the majority, including United
States v. Mitchell’s rule that this intent to suspend or repeal the statute must be expressed.”*
Another is United States v. Langston, 118 U.S. at 394, the “classic case which speaks clearly that
the intent to repeal or modify legislation must be clearly stated in words that expressly or by
clear implication, modified or repealed the previous law.” Judge Newman disagreed with the
majority’s “discarding” of Langston, as outmoded by subsequent decisions, noting that it “has
stood the test of a century and a half of logic, citation, and compliance.” Dis. Op. 8.

* The Dissent adds additional authority: “The cardinal rule is that repeals by “implication are not favored.”
The intention of the legislature to repeal must be clear and manifest.” Pasadas v. Nat’l City Bank, 295 U.S. 497, 503
(1936). “The doctrine disfavoring repeals by implication applies with full vigor where...the subsequent legislation
is an appropriations measure,” as here. Tenn. Valley Auth. v. Hill, 437 U.S. 153, 190 (1978).

DCACTIVE-46286413.1 7







In Judge Newman'’s view the subsequent decisions cited by the majority did not undercut
the basic rule of Langston.> The decisions either contained express statements subject to
interpretation or involved riders that merely revised prior appropriation enactments. The dissent
pointed out that one such decision, United States v. Volte, 233 U.S. 509, 515 (1914),
characterized by the majority as establishing a rule of “effective suspensions-by-appropriations,”
Maj. Op. 26, actually stated:

Nor ought such an intention on the part of the legislature to be
resumed, unless it is expressed in the most clear and positive
terms, and where the language admits of no other reasonable
interpretation. This follows naturally from the nature of
appropriation bills, and the presumption hence arising is fortified
by the rules of the Senate and House of Representatives.

Dis. Op. 12.

According to the dissent, this “high standard” was plainly not met by the words of the
RCP riders. “The panel majority does not suggest that intent to repeal can be found in the rider
itself. Nor can intent be inferred from any evidence in the record.”

Referring to the unenacted “Bailout Act” proposed by Senator Rubio, Judge Newman
noted that it “would have accomplished the result of budget neutrality the majority finds was
achieved by the riders. Congress’ decision to forego this proposed repeal is highly probative of
legislative intent.” “It is clear that Congress knew what intent would had looked like because
members of Congress tried, and failed, to achieve budget neutrality in the risk corridors
program.” Dis. Op. 11. Judge Newman noted that, to avoid this legislative history, “my
colleagues hold that the statutory obligation was not repealed, but only temporarily suspended.”
The dissent, having found no express language and this probative legislative history, narrowed
the majority’s basis for implied intent to two factors:

First, the majority concludes that the appropriations riders were a
response to the GAQO’s guidance that there were two available
sources of funding for the risk corridors program and that Congress
intended to remove the GAO suggested source of funds from the
HHS-CMS program management funds . . . However they point to
no statement i.e., the legislative history suggesting that the rider
was enacted in response to the GAO’s report. Next, my colleagues
look to the remarks of Chairman Harold Rogers to discern intent . .
.. [However], Chairman Rogers is referring to the April 2014
“guidance” where HHS stated that they “anticipate that risk
corridors collection will be sufficient to pay for all risk corridors

® The dissent also criticized the majority’s rejection of New York Airways, Inc. v. United States, 369 F.2d
743, 748 (Ct. Cl. 1966), a subsequent decision that followed Langston, Dis Op. 14-15. Judge Newman was not
persuaded by the labeling of the RCP as “an incentive program, not a quid pro guo exchange for services” or that “it
is much clearer here” that “Congress understood” the riders to suspend substantive law inasmuch as they responded
to GAO’s letter. Maj. Op. 29.
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payments.” . .. In that guidance, HHS was stating its
understanding that “risk corridors collections [might be]
insufficient to make risk corridors payments for a year.”

Dis. Op. 7-8. To Judge Newman, those two factors did not mean that the government “will
never pay out more than it collects from issuers over the three year period risk corridors are in
effect,” or indicate that Congress intended to modify the Government’s mandatory obligations
under the statute.

The Dissent also rejected the majority’s interpretation because the appropriations rider
“cannot have retroactive effects on obligations already incurred and performance already
achieved.” The risk corridors statute induced Moda’s participation and performance, which
“negate any after-the-fact implication of repudiation of the government’s obligation,” citing
Landgraf v. USI Film Products, 511 U.S. 244, 280 (1994) and Fernandez-Vargas v. Gonzales,
548 U.S. 30, 37 (2006). The majority did not address this issue, apparently on its premise that
the Government owed no payment until after the riders were enacted. Dis Op. 17-18.

Judge Newman ended her dissent with a characteristic comment: “By holding that the
government can avoid its obligations after they have been incurred, by declining to appropriate
funds to pay the bill, and by dismissing the availability of judicial recourse, the court undermines
the reliability of dealings with the government.” Dis. Op. 19

Il. Observations and Issues for Discussion

There are many issues raised by these opinions. The dissent has challenged the majority
on the following (among others): 1) What is the appropriate interpretative standard for deciding
whether an appropriation modifies a substantive law? 2) whether that standard has been changed
by decisions subsequent to Langston? 3) whether the decisions cited by the majority support its
conclusion? 4) what is the persuasive legislative history in this case and what inference to draw
from it? 5) what to make of the majority’s repeated insistence that its interpretation of the riders
only makes a “temporary” change to the law? To only suspending it on a fiscal year basis? 6)
whether Government’s obligation does not arise until the scheduled date of payment? 7) whether
there is a sufficient "qui pro quo” (and for what) in this case? 8) whether the Judgment Fund is
irrelevant because Congress has “cut off” available “funding”?

The dissent also charged that the majority’s appropriation rider conclusion “subverted”
its threshold decision about Section 1342. The palpable difference between the two parts of the
majority opinion plainly raised this question, but the dissent did not explicitly raise the further,
correlative question whether the appropriation riders’ decision had “subverted” the Tucker Act
fundamentals on which the threshold decision had been based. This was suggested by the
discarding of two key Tucker Act precedents, Langston and N.Y. Airways, initially cited as
authoritative in deciding that the Section 1342 obligation was “unambiguously mandatory” and
not dependent on appropriations for enforcement under the Tucker Act.

This more general “subversions” of Tucker Act jurisprudence is suggested by a closer
examination of the majority’s appropriation riders’ analysis:
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First, the majority relies on the “cutting off” of funding “identified” by GAO as
“available” to make risk corridors payments. But if, as the majority held, the statutory obligation
was not dependent on appropriations, how could “cutting off” appropriations avoid the
obligation? Did GAQ’s letter amend the statute as enacted and as found by the majority?
Moreover, GAO explicitly only addressed the issue of appropriations “available to HHS,” not
funding necessary to sustain the statutory obligation, the distinction between agency authority
and government obligations drawn in Ferris, a fundamental Tucker Act decision cited in the
threshold opinion. Further the GAO opinion makes clear that the “identified” funds were not
appropriated to support Section 1342, but to the CMS Program Management Account, a
discretionary general fund that CMS was free in its discretion not to spend on RCP payments and
thus not intended or necessary to support the statutory obligation.

Second, the Congressman’s reference to the HHS statement could not vitiate the statutory
obligation. HHS had no authority to issue a regulation, or adopt an interpretation contrary to the
“unambiguous” statute. (It could reassure that HHS, as Judge Newman did point out, didn’t
anticipate needing the funding). Further, HHS repeatedly affirmed that Section 1342 required
full payments irrespective of appropriations available to it and consistently recorded unpaid
amounts as “obligations of the United States,” as required by Anti-Deficiency Act law and
consistent with the fundamental Tucker Act law precedents cited in the majority’s threshold
decision that enforcement of the Section 1342 obligation did not depend on appropriations.

HHS’ accounts recorded this Government obligation after the appropriation riders and even
during the pending of the appeal, as evidenced by the HHS FY 2018 budget proposal.

Third, based on its misapprehension of these two circumstances, the majority concluded,
that “we simply cannot infer...that upon enacting the appropriation riders, Congress intended to
reserve insurer’s statutory entitlement to full risk corridor payments but to require insurers to
pursue litigation to collect what they are entitled to.” Maj. Op. 28. One might question the
majority’s reluctance where Congress has provided for just such a circumstance through the
Tucker Act and related enactments: a) by establishing the statutory remedy itself; b) by
establishing the fundamental precedent and Anti-Deficiency Act rule that a statutory obligation
does not depend on budgetary authority, ¢) by precedent that Tucker Act judgments are based on
breaches of obligations, not availability of funding, and d) by establishing the Judgment Fund to
pay judgments precisely in the absence or deficiency of appropriations. See Slattery v. United
States 635 F.3d 1298 (Fed. Cir. 2011) (en banc)
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1 PROVING DAMAGES: Certainty Not Required

It appears we have closure on the litigation concerning contracts signed over
75 years ago for the production of avgas during the second World War. We
described the substantive litigation in Postscript IX; The Plain Meaning Rule, 28
N&CR 1 32. Now the Federal Circuit has issued a decision on the computation of
damages in Shell Oil Co. v. U.S., No. 2017-1695 (Fed. Cir. July 18, 2018),
affirming Shell Oil Co. v. U.S., 130 Fed. ClI. 8 (2017).

During this production effort four oil companies in Southern California
disposed of a large amount of toxic waste which was cleaned up five decades later
under the Comprehensive Environmental Response, Compensation, and Liability
Act ("CERCLA"), 42 USC § 9601 et seq. Pursuant to that act the costs of the
cleanup were assessed against the oil companies, U.S. v. Shell Oil Co., 294 F.3d
1045 (9th Cir. 2002). Their breach of contract counterclaim was then transferred to
the Court of Federal Claims which, as described in 28 N&CR | 32, held the
Government liable for breach of these contracts. The current decisions award
damages of $99,509,847.32 - comprising the total cost of the clean up effort plus
interest. The Court of Federal Claims arrived at this award by concluding that but
for the avgas production the companies would not have dumped the toxic waste on
the site and the cost of the clean up effort was proved with “reasonable certainty."

The Causation Analysis

The Government argued that the production of avgas did not cause all of the
clean up costs because the oil companies had produced other products at the
refineries during the war. The Court of Federal Claims rejected this argument
based on technical evidence of the source of the toxic waste and the fact that the
by-products were a result of the avgas contracts. The Federal Circuit explained the
latter reasoning as follows:







[T]he Court of Federal Claims considered the by-products and determined they
still created waste attributable to the Avgas Contracts because the Government, by
setting only a 6-7% profit margin for the sale of avgas, "was aware that the Oil
Companies had to maximize revenues from all non-avgas petroleum by-products
or be at risk of having to ask the Government to increase their profit margins,”
and "make every effort to recycle and reuse both spent alkylation acid and acid
sludge to keep the costs of avgas production down." 130 Fed. CI. at 36 (citing a
Government survey from 1941 which asked "what provisions will be made for . . .
handling resultant [acid] sludge-" The Oil Companies even presented evidence
that they tried to "reprocess[] as much acid sludge into [non-waste] fertilizer as
possible," but were stymied in their ability to do so because of the Government's
refusal to allocate rail cars to transport the acid sludge to reprocessing facilities,
see J.A. 1964 (stating that, until 1945, only one plant in southern California
"could reprocess significant quantities of acid sludge™), 9449 (providing statement
by Oil Companies' witness that "[t]he [G]overnment will not allow us to use the
tank cars for that purpose. . . . We have to dispose of [the acid sludge], and | tell
you in all sincerity, this must go on. We must make [avgas]"). We do not find
clear error based on these facts.

This is a sort of mitigation logic finding that the oil companies produced
by-products in order to reduce the cost that the Government had to pay for avgas
during the war. It also reflects the Government's complete control of the economy
during the war when it would not allow the oil companies to use tank cars to
minimize the amount of toxic waste dumped at the site.

The Court of Federal Claims bolstered this causation analysis by concluding
that the extreme remediation solution ordered by the Environmental Protection
Agency did not differentiate between types or amount of toxic waste, explaining:

In other words, the cost to remediate acid waste at the McColl Site, resulting from
the increased production of avgas, under the Avgas Contracts, was the same
whether it was composed of spent alkylation acid or acid sludge, or a
combination of both, or acid sludge generated from non-DSC avgas sales.

The Federal Circuit did not comment on this additional justification for allocating
all of the costs to the Government.

Proof of Damages
The Court of Federal Claims accepted the oil companies' proof of the total

cost of the clean up effort based on stipulations in the CERCLA litigation as to the
cost that had been incurred in following the orders of the EPA. The court accepted







the stipulations as evidence rather than as admissions and the Federal Circuit
agreed, stating:

The Court of Federal Claims did not abuse its discretion by crediting the
Stipulation and Parties' Statements to make its damages calculation through 1998.
See Home Sav. of Am.,[FSB v. United States], 399 F.3d [1341 (Fed. Cir. 2005)] at
1346-47 (reviewing methodology for damages calculation for abuse of
discretion). "[R]easonable certainty requires more than a guess, but less than
absolute exactness or mathematical precision.” Precision Pine [& Timber, Inc. v.
United States], 596 F.3d [817 (Fed. Cir. 2010)] at 833; see Ark. Game & Fish
Comm'n v. United States, 736 F.3d 1364, 1379 (Fed. Cir. 2013) ("All that is
required is such reasonable certainty that damages may not be based wholly upon
speculation.” The Court of Federal Claims did not admit the documents as
stipulations or judicial admissions, but only as "admissible evidence" that "could
be weighed . . . against other evidence adduced at trial," and found that, based on
all evidence on record, the Stipulation and Parties' Statements supported its
findings on damages with reasonable certainty.

It seems as if the stipulations of the parties to an exact amount is more than
reasonable certainty but, in the face of no other evidence, it was conclusive.

A Win?

It is difficult to conclude that the oil companies have a great win after 27
years of litigation. But they certainly have arrived at a better conclusion than the
Government. A total loss after that much litigation - all swinging on the meaning
of one word in the original contracts (*charges") - must be more than frustrating.
Furthermore, the Court of Federal Claims throws salt in the wounds by
commenting that the judgment includes -

$30,991,111.02 in interest which the U.S. taxpayers could have avoided paying, if
the Government had lived up to its obligations, instead of wasting years in

litigation.

But for all involved, it was a good fight.

June 2014
POSTSCRIPT IX: THE PLAIN MEANING RULE

We have a new set of decisions to add to our ongoing discussion of the







Federal Circuit’s adoption of the “plain meaning” technique for interpreting
contract language — rejecting evidence of the conduct of the parties (“extrinsic
evidence”) when a judge finds that the words of the contract have a plain meaning.
See The Plain Meaning Rule: Too Much of a Good Thing, 20 N&CR { 57, and
Postscripts at 21 N&CR 64, 21 N&CR 1 27, 21 N&CR {52, 22 N&CR 1 63, 23
N&CR 149, 25 N&CR 116, 26 N&CR 148, and 26 N&CR { 68. In Shell Oil Co.
v. U.S., 751 F.3d 1282 (Fed. Cir. 2014), the court reversed the decision of the
Court of Federal Claims holding that it had misread the “plain meaning” of
contract language. The case deals with what may be the oldest set of contracts still
in litigation — contracts signed in 1942 and 1943 to produce large quantities of high
octane aviation fuel (avgas) that was essential to the war effort. During this
production effort the oil companies in Southern California disposed of a large
amount of toxic waste which was cleaned up five decades later under the
Comprehensive Environmental Response, Compensation, and Liability Act
("CERCLA"), 42 U.S.C. § 9601 et seq. Pursuant to that act the costs of the cleanup
were assessed against the oil companies, U.S. v. Shell Oil Co., 294 F.3d 1045 (9th
Cir. 2002). Their breach of contract counterclaim was then transferred to the Court
of Federal Claims which initially held that the Government was required to
indemnify the companies in accordance with the language of their contracts, Shell
Oil Co. v. U.S,, 93 Fed. CI. 439 (2010), and assessed damages in 93 Fed. Cl. 153
(2010). These decisions were vacated and remanded because the judge’s wife had
stock in one of the companies, Shell Oil Co. v. U.S., 672 F.3d 1283 (Fed. Cir.
2012). A second judge read the contract language differently, holding that it did
not require indemnification and ruling for the Government, Shell Oil Co. v. U.S,,
108 Fed. CI. 422 (2013). That decision has now been reversed by a 2-1 panel
decision. Thus, five judges have carefully sought the ”plain meaning” of the
language in the contracts with three finding one “plain meaning” and two finding
the opposite “plain meaning.”

The Contract Language

The word being interpreted was the word “charge.” It was included in a
clause entitled “Taxes” which stated:

Buyer shall pay in addition to the prices as established in [Sections IV and V] hereof
["Price and Payment" and "Price Escalation” clauses], any new or additional taxes, fees,
or charges, other than income, excess profits, or corporate franchise taxes, which Seller
may be required by any municipal, state, or federal law in the United States or any
foreign country to collect or pay by reason of the production, manufacture, sale or
delivery of the commodities delivered hereunder. Buyer shall also pay any such taxes
on crude petroleum, or the transportation thereof, to the extent such taxes result in
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increased cost of the commaodities delivered hereunder not compensated for by [Section
V] hereof. (Italics added)

The original Court of Federal Claims judge and the two majority members of
the Federal Circuit panel looked to Black’s Law Dictionary and found that the
word “charges” meant “costs." The panel members rejected a series of Government
arguments looking at all of the words of the contracts and comparing this provision
to other contracts that had included more explicit language indemnifying the
contractors. However, the panel held that since the word “charges” clearly meant
“costs” and the CERCLA cleanup work clearly resulted in extra costs, the
contractors’ interpretation was the correct one.

The second Court of Federal Claims judge and the dissenting member of the
Federal Circuit panel reached the opposite conclusion, using the noscitur a sociis
canon of interpretation (a word should be given more precise content by the
neighboring words with which it is associated). The dissenting decision succinctly
states this reasoning in response to the majority view as follows:

Such an interpretation ignores the contractual character and import of the "Taxes"
clause. When read as a whole, the contract signals that the parties, at the time they
entered into the contract, intended the "Taxes" clause to be read as a price-adjustment
mechanism covering unexpected tax-related burdens. First, the clause is titled "Taxes."”
Second, the clause uses the term "such taxes" several times to refer back to the broader
category of "taxes, fees, or charges." Third, the specific exclusions from "taxes, fees, or
charges™ are all income and related taxes, including "income, excess profits, [and]
corporate franchise taxes.” Finally, the clause provides that the payment of "new or
additional taxes, fees, or charges™ will be in addition to the prices established in the
"Price and Payment" (Section IV) and "Price Escalation” (V) clauses of the contract.
The term "charges™ should thus be interpreted consistently and in harmony with the
broader operation of the "Taxes" clause as a price-adjustment mechanism.

None of the judges recognize that they are looking at a poorly drafted contract
in the heat of a major war. Hence, they all resort to reading the language of the
contract and trying to figure out a “plain meaning.” If the Federal Circuit grants an
en banc request and all of the judges on the court follow this process, it is anyone’s
guess how the case will turn out. However, it is pretty clear to us that there is no
“plain meaning” in these words and what the parties intended in the 1940s is pure
speculation.

Extrinsic Evidence

Since all of the judges thought the words had a “plain meaning,” hence no







ambiguity, none of them turned to extrinsic evidence to determine the meaning of
the contract language. However, the majority members of the panel did follow the
one previous decision that had found it useful to look at extrinsic evidence to
confirm its view of the “plain meaning” of the contract language, stating:

Finally, to the extent extrinsic evidence is considered, it confirms that the parties
intended "charges™ to mean "costs." See TEG-Paradigm Envt'l, Inc. v. United States,
465 F.3d 1329, 1338 (Fed. Cir. 2006) (citing Coast Fed. Bank, 323 F.3d at 1040)
("Although extrinsic evidence may not be used to interpret an unambiguous contract
provision, we have looked to it to confirm that the parties intended for the term to have
its plain and ordinary meaning."). Communications between the parties used "charges”
interchangeably with "costs," referring to, inter alia: (1) "the estimated charge for raw
materials,” (2) "[iJnvestment charges,” (3) "interest charges," and (4) "overhead
charges." J.A. 1955-56 (emphases added); see also J.A. 1964 (a letter from Standard
Oil to the PAW stating "this proposed additional charge for tank car or tank truck
shipping reflects quite accurately the additional cost to Seller and its Suppliers of tank
car or tank truck shipping as compared with barge and tanker shipping™) (emphases
added). This usage confirms that the parties intended the new or additional charges
provision to extend to Government-imposed costs, such as CERCLA liability.

The majority decision also took a look at the context of the transaction to see if it
confirmed its “plain meaning,” stating:

The context in which the contracts were formed simply further confirms that the new or
additional charges provision requires reimbursement of the Oil Companies' CERCLA
costs. See Metric Constr., Inc. v. Nat'l Aeronautics & Space Admin., 169 F.3d 747, 752
(Fed. Cir. 1999) (quoting Hol-Gar Mfg. Corp. v. United States, 351 F.2d 972, 975 (Ct.
Cl. 1965)) ("'[T]he language of a contract must be given that meaning that would be
derived from the contract by a reasonably intelligent person acquainted with the
contemporaneous circumstances.™). World War 11 and the stark necessity of increased
avgas production are the circumstances surrounding the formation of the avgas
contracts. The Government was in a position of near-complete authority over existing
refineries, but needed the Oil Companies' cooperation to construct new production
facilities to meet the extraordinary demand for avgas. The Oil Companies agreed to the
avgas contracts' low profits in return for the Government's assumption of certain risks
outside of the Oil Companies' control. See supra Background Part I. The CERCLA
charges in this case are one such risk. The Oil Companies could not have contemplated
such CERCLA charges at the time they entered into the contracts; indeed, dumping the
acid waste at the McColl site was expressly permitted. See J.A. 605 { 492 (Eli McColl
had a permit from the City of Fullerton to dump the waste.). These circumstances
confirm that the new or additional charges provision must be interpreted to require
reimbursement for the Oil Companies' CERCLA costs arising from avgas production.

The dissenting panel judge is critical of this use of the context of the
transaction, stating:
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The majority concludes that "[t]hese circumstances confirm that the new or
additional charges provision must be interpreted to require reimbursement for the Qil
Companies' CERCLA costs arising from avgas production.” Id. The majority thus
justifies its broad interpretation of the "Taxes" clause not on the language of the clause
itself but on a weighing of the equities in light of the wartime circumstances, subject
matter not in the record before us and certainly not reflected by the terms of the
contract. | believe that reliance on unsupported historical and social anecdotes should
not trump the plain meaning of the contract terms and, in this case, transform a
straightforward "Taxes" clause into a catch-all indemnification provision. See, e.g., City
of Oxnard v. United States, 851 F.2d 344, 347 (Fed. Cir. 1988) (noting that the contract
language is the best evidence of the parties' intent and should take precedence over any
"subjective intent of one of the parties, if contrary to the unambiguous and reasonable
text of the written contract").

Whether the “context” of the transaction is extrinsic evidence is an interesting
guestion but is seems quite clear that the majority judges reached their conclusion
by looking at all of the evidence they could find as to the parties’ conduct in the
1940s. Nonetheless, they characterized their decision as one based on a
straightforward interpretation of the contract language — being confirmed by
extrinsic evidence.

A Simple Solution?

There is such an obvious way to deal with this issue that it is amazing that
none of the judges found it. Here the language was vague and ambiguous on its
face as demonstrated by the fact that the judges found different “plain meanings.”
Thus, the simple solution would have been to immediately recognize this
ambiguity on the face of the contract and to then turn to all of the extrinsic
evidence to see if it led to a single reasonable interpretation of the contract
language. If not, use the risk allocation rules to decide the case. This is the process
that we described in 26 N&CR 1§ 68, but the judges are so firmly wedded to the
“plain meaning” rule that they seem to be reluctant to hold that obviously
ambiguous words are ambiguous. Rather, they listen to all of the exotic arguments
of the lawyers on each side of the case using dictionaries and interpretation rules
seeking a “plain meaning.”

In this regard, the Shell Oil line of decisions is a perfect example of the dead
end street that the “plain meaning” rule can lead to. The judges wallow around in
fancy legal argument instead of forthrightly looking at all of the evidence
attempting to determine what the parties intended when they wrote the contract. It
makes great work for the lawyers but it’s a strange way to decide cases.
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In Starry Associates, Inc., v. United States, 892 F.3d 1372 (2018), the Federal
Circuit provided its take on an unresolved question: Can the Government ever act so
outrageously that its conduct justifies application of a “special factor” to increase the
statutory limit, currently at $125/hour, for the award of attorneys fees under the Equal Access
To Justice Act (“EAJA”), 28 U.S.C. §2412(d). Judge Bruggnik of the Court of Federal
Claims, faced with what he characterized as the agency’s repeated “lack of commitment to
the integrity of the [procurement] process” and “shocking disregard of the truth,” held the
answer was yes. Starry Associates, Inc. v. United States, 131 Fed. Cl. 208 (2017). But the
Federal Circuit had a different response on this disputed issue that has split the circuits.
While it agreed with Judge Bruggnik that the agency’s conduct had been “inappropriate —
even egregiously so,” it held that the Government’s bad behavior was not a special factor
under EAJA. It concluded, therefore, that an agency’s actions, no matter how outrageous,
could never justify an increase in the hourly rate allowed for an EAJA attorneys fee award.

L. BACKGROUND
A. The Competition

This Federal Circuit decision was the latest piece of a bid protest with a long
history. In November, 2014, the Department of Health and Human Services issued an RFQ
seeking a range of business operations services to support its Program Support Center’s
(“PSC”) implementation of HHS’ Unified Financial Management State (“UFMS”). Among
the requirements for offerors were that they have familiarity with two software systems that
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HHS used in conjunction with UFMS. Both of those systems were proprietary products of

Starry Associates, which licensed them to HHS under a separate contract. Award was to be
made to the offeror with the lowest price who was technically acceptable. HHS said that it
would select the awardee by conducting technical evaluations of offerors, starting with the

lowest priced and moving up, until a technically acceptable offeror was found.

Starry Associates and two other companies competed for the contract.
Intellizant, LLC was the lowest priced. Two of the three members of the Technical
Evaluation Panel found Intellizant’s technical proposal to be acceptable, although two
members concluded that it was missing information. The SSA, who was also the Contracting
Officer, agreed that Intellizant was technically acceptable, despite the missing information,
and awarded it the contract. She concluded in her award decision memo that any concerns
with Intellizant’s offer could “easily be addressed at the time of award,” and did not
outweigh the strengths of its technical approach.

B. The Protests
1. At GAO

Starry Associates filed its first GAO protest on December 29, 2014, alleging
that Intellizant failed to meet all of the requirements of the statement of work and lacked
qualified personnel. After little over a week, HHS told GAO that it would take corrective
action. Initially, HHS stated that its only corrective action would be limited to filling gaps
that it had found in the record and said it did not intend to reevaluate proposals. Although
that limited corrective action was acceptable to the GAO, it was not to Starry. It filed the
required pre-filing notice to the clerk of the Court of Federal Claims, announcing its intent to
lodge a new protest at the Court imminently. With that, HHS altered its position and said
that it would make a new evaluation and change its award if necessary. As a result, Starry
withdrew its notice of intent to protest at the COFC.

HHS then took nearly three and a half months to conduct its second
evaluation. Although HHS had promised an entirely new evaluation, it later emerged that the
C.O. had instructed the technical evaluators that their task was to find more support for their
original decision. Not surprisingly given this direction, the result was the same. Two of the
evaluators found that Intellizant was acceptable while the third found it was technically
deficient and had staffing problems. After receipt of the revised report, the CO reawarded
the contract to Intellizant.

In early May 2015, Starry filed another protest at GAO. In addition to
repeating its earlier grounds, Starry alleged that a key official at PSC had played a significant
role in the award decision even though he was a former Intellizant employee. After holding
a hearing GAO sustained the protest, finding defects in HHS’ technical evaluation. But it did
not find any bias because the former Intellizant employee represented to GAO that he had
recused himself from any involvement in the procurement. GAO recommended to HHS that
it reevaluate Intellizant’s proposal using the required criteria, and, if the proposal did not
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pass, that it terminate the award to Intellizant and make award to Starry as the next low
offeror.

According to Judge Bruggnik’s findings, no one at HHS seriously considered
following the GAO’s recommendation. Shortly after the GAQO’s decision, counsel at HHS
informed the contracting personnel involved that they did not have to follow the GAO’s
recommendation and could instead either amend the RFP or cancel the solicitation and
reprocure under a new RFP. In the end, the former Intellizant employee was tasked with
deciding how the agency should proceed. He opted in favor of canceling the solicitation and
reprocuring rather than awarding to Starry.

Promptly after being informed of the agency’s decision as to how it would
proceed, Starry filed its third GAO protest. This time it complained that the decision to
cancel the existing protest was the result of bias. In the course of the litigation, Starry had
complained that since Intellizant’s former employee had become Accounting Services
Manager at PSC, Intellizant’s contract awards from PSC had exploded. Before the former
employee’s tenure at PSC, Intellizant had received less than $100,000 of awards. But since
the former employee’s arrival at PSC, Intellizant had obtained 43 sole source contracts worth
more than $5.2 million. Nonetheless, GAO did not find bias, accepting an explanation from
the former employee that his decision was taken in order to recraft the RFP in order to avoid
overlap with HHS’ license agreements with Starry for its two software program used in
conjunction with UFMS.

2. At the COFC

After denial of its third GAO protest, Starry promptly filed at the COFC.
First, it obtained permission to take depositions in order to permit effective judicial review of
what the Court found to be credible allegations of bias. Ultimately the Court found it
unnecessary to reach the allegations of bias. Instead it concluded that “the agency’s entire
procurement process was deeply flawed, culminating in a completely unsupported decision
to cancel the solicitation.” 127 Fed. CI. 539 (2016)

In particular, in its decision on the merits, the Court concluded that the
rationale given for the cancellation of the solicitation rather than award to Starry was
“completely illusory.” Id. at 549. In his deposition, the former Intellizant employee, who
made the decision to cancel in order to eliminate duplication with the Starry licenses,
admitted that he had never compared the actual documents. And when required to do so in
his deposition, he admitted that the Starry license agreements and the RFP were for almost
entirely different services. He was left with what the Court characterized as “only [a] fig leaf
covering for his decision.” Id. Ultimately, in July 2016, the Court concluded that HHS had
acted arbitrarily in cancelling the solicitation. Id. at 550.

C. The Request for Attorneys Fees

In October 2016, Starry filed a request for attorney fees under EAJA. The
Government opposed the request on the grounds that its actions were substantially justified.

3
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It also opposed any increase in the rate allowed to the plaintiff if fees were awarded beyond
the statutory rate plus the standard adjustment for increases in the cost of living. In
particular, it opposed Starry’s position that the government’s behavior constituted a special
factor that justified increasing the rate. The Court of Federal Claims found that the
Government’s position in the matter was not substantially justified and that, therefore, the
threshold for award of EAJA fees had been met. It also agreed with the plaintiff that special
factors were present that justified permitting Starry to recover the fees actually billed by its
counsel rather than limiting that recovery to the COLA adjusted amount of approximately
$192/hour. On appeal the government accepted the ruling that it was not substantially
justified and that, therefore, EAJA fees were justified. But it appealed the determination that
the government’s conduct, however outrageous, could justify an increase over the statutory
fixed amount.

II. FRAMING THE ISSUE

EAJA provides that qualifying parties (an individual with a net worth of not
more than $2 million or a business with a net worth of not more than $7 million and not more
than 500 employees at the time the action is filed) are entitled to recover fees in a civil action
unless the court finds that the position of the United States was substantially justified. 28
U.S.C. §2412(d)(1)(A). But the amount of those fees are limited to $125/hour, subject to an
adjustment for increase in the cost of living) unless there is a “special factor, such as the
limited availability of qualified attorneys for the proceedings involved . . ..” 28 U.S.C.
§2412(d)(2).

Judge Bruggnik found that HHS’ conduct constituted “an egregious example
of intransigence and deception, not just with regard to the bidder, but to the GAO and to the
court.” 131 Fed. Cl at 214. He held that those actions qualified as a special factor under the
language of 82412(d) and, as a result, Starry was entitled to an award at higher than the
statutory rate. The Federal Circuit appeared to agree as to the egregiousness of the agency’s
conduct. But it read the language of EAJA as never permitting the Government’s bad
conduct, no matter how unacceptable, to qualify as a special factor that would permit an
award above the statutory rate. 892 F.2d at 1385-86. Each court was able to point to
decisions in other circuit courts that supported its position, and they disagreed as to whether
the only U.S. Supreme Court case provided any guidance on this question.

III. THE COURT OF FEDERAL CLAIMS’ ANALYSIS

At the trial court the Government argued first that its position had been
substantially justified and that, as a result, no award of any amount was justified. The court
would have no part of that. It found that HHS’ explanation that, after the GAO’s sustaining
of Starry’s protest, it had cancelled the solicitation in order to eliminate redundancies with
Starry’s existing licenses as “illusory and completely contrived.” 131 Fed. Cl at 213. The
court concluded that “[a]t no point was the government’s position reasonably justified based
on the law or the facts.”
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As to the amount of the award, the government argued that in Pierce v.
Underwood, 487 U.S. 552 (1988), the Supreme Court had already “narrowed the scope of
potential special factors to those relating to the ‘distinctive knowledge or specialized skill” of
plaintiff’s attorneys.” 131 Fed. Cl at 214 quoting Pierce, 487 U.S. at 572. Judge Bruggnik
disagreed. He found that the government’s reading of EAJA was “plainly wrong.” 1d. Asto
Pierce, he concluded that it lent “little support to the government’s argument that the nature
of the case and the government’s actions cannot support a finding of the special factor.” 1d.

Pierce involved the successful challenge of the refusal of the Secretary of
Housing and Urban Development to distribute funds authorized under a 1974 federal housing
statute. Lower courts had found that the plaintiffs were entitled to an enhanced EAJA fees
award, relying in large part on the specified example in the statute, “the limited availability
of qualified attorneys for the proceedings involved.” 28 U.§ 2412(d)(2)(A)(ii). The
Supreme Court majority concluded that the example could not refer simply to lawyers skilled
and experienced enough to try the case being in short supply. If that were the case, the
exception would define the market rate and not be a special factor at all. Rather it reasoned
that this exception must require “some distinctive knowledge or specialized skill” such as
patent law, or knowledge of foreign law or language.” The Court declined to provide
examples of other special factors, not enumerated in the statute although it recognized that
they could exist. But it did warn that special factors could not be matters that are of broad
and general application. It classified the other factors relied on by the lower court to justify
the enhanced award — the novelty and difficulty of the issues, undesirability of the case and
the results obtained — as applicable to a broad spectrum of litigation and little more than
routine reasons why market rates are what they are.

While Judge Bruggnik recognized that Pierce required that a special factor
should not be applicable to a broad spectrum of litigation, he correctly noted that it did not
specifically address the question of egregious government conduct. And he pointedly
observed that the one example in the statute of special factors, the limited availability of
qualified counsel, was introduced by the words “such as.” As he put it, “Unless we are to
turn the special factor exception into a snipe hunt, we can assume that Congress did, in fact,
contemplate that, under other special circumstances, more than the statutory minimum can be
awarded.” 131 Fed. Cl. At 214. Undoubtedly with Pierce in mind, he reached his
conclusion that the government’s conduct here constituted a special factor by concluding that
“the circumstances of this case are particular and unique” and “anything but ordinary.” 1d. at
215.

IV. THE FEDERAL CIRCUIT’S REVERSAL

The Federal Circuit had another and much more limited view of the possible
special factors that would justify exceeding EAJA’s usual cap on attorneys fee rates. The
Circuit was influenced by EAJA being a waiver of sovereign immunity which is to be read
narrowly. It noted that that the special factor language in the statute “does not ‘explicitly and
unequivocally’ include egregious prelitigation government misconduct. 892 F.2d at 1382.
Below Judge Bruggnik had found that the statute’s description of one example meant that,
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necessarily, there had to be others. But the Federal Circuit found another lesson from the
presence of the example. Applying the principle of noscitur a sociis — a word is known by
the company it keeps — the Circuit concluded that the example of a qualifying special factor
“cabins the contextual meaning of the term.” 892 F.2d 1380-81. As a result, the Circuit
concluded that any special factor “must directly impact the hourly rate necessary for the
litigation in question.” Because agency misconduct, however egregious, “does not bear any
nexus to the reasonable hourly rate . . . it cannot ‘justify’ awarding fees at” more than the
statutory rate. In other words, government misconduct does not justify an attorney ‘s
charging more than the market rate. It, therefore, cannot be the basis for the successful
litigant’s entitlement to more than that portion of normal market rates that Congress had
determined was sufficient to overcome the hurdles to litigation challenging the government
for individuals of limited ,means and small businesses. Id. at 1381.

The Circuit stressed that its narrow reading of special factors did not mean that
the government’s bad conduct would go unpunished. It noted that such conduct would help
the injured party satisfy the threshold requirement for EAJA fees — that the government’s
position was not substantially justified. The Court reasoned that, since the government’s
conduct was already taken into account in that initial determination, it should not be a
consideration again as a special factor. The Court also pointed to a another subsection of the
same stator provision containing EAJA as offering relief. It noted that 28 U.S.C. § 2412(b)
provided that the United States was liable for fees and expenses to the same extent as any
other party under common law for any fee shifting statute. The Circuit then pointed to the
authority of a court under common law to assess legal fees when a party has acted in bad
faith, vexatiously, wantonly, or for oppressive reasons and questioned Starry’s failure to
move for fees under that provision as well as under § 2412(d). Id. But the only case the
Circuit cited as authority for seeking such double recovery, Lauritzen v. Lehman, 736 F.2d
550 (9™ Cir. 1984), emphasized the very tough standard for any such award. “[A]n award of
attorney’s fees based on bad faith is punitive, and ‘the penalty can be imposed only in
exceptional cases and for dominating reasons of justice.”” Id. at 560, fn 13.

Finally, the Federal Circuit looked to decisions from other circuits as
supporting its conclusion. In the first case Kerin v. U.S. Postal Service, 218 F.3d 185 (2d
Cir. 2000), the District Court had found the Postal Service acted in bad faith and awarded
attorney’s fees at a rate higher than the statutory cap of $125/hour without specifying the
basis for that award. The Second Circuit stated that that bad faith cannot justify an award of
attorney’s fees in excess of the statutory rate under EAJA, 8§ 2412(d), but without any
discussion of its reasoning concerning the special factor exception. Instead the opinion
focuses on the heavy burden on a litigant to recover fees against the government for its bad
faith conduct under § 2412(b). The Federal Circuit opinion also cites a Fifth Circuit
decision, Estate of Cervin v. Commissioner, 200 F.3d 351 (5" Cir. 2000), that takes a narrow
view of the same exception in a similarly worded but different provision under the tax code.

The Federal Circuit fails to recognize that the D.C. Circuit in Oklahoma
Aeronautics, Inc. v. United States, 943 F.2d 1344, 1351 (1991) agreed with the District Court
in that case that the government’s delay in payment constituted a special factor under 28
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U.S.C. § 2412(d)(2)(A). The D.C. Circuit’s conclusion is clearly inconsistent with the
Federal Circuit’s view that a special factor must have a direct effect on the hourly billing rate
that a plaintiff must pay. The Federal Circuit does recognize that the Eleventh Circuit had
reached a different conclusion in two cases, Jean v. Nelson, 863 F.2d 759 (1988) and
Pollgreen v. Morris, 911 F.2d 527 (1990). In those opinions the Eleventh Circuit concluded
that bad faith conduct by the government could qualify as a special factor under EAJA. The
Federal Circuit downplays these conclusions as dicta and suggests that they have been
affected by Pierce even though they postdate it. But Pollgreen describes the Jean court’s
conclusion on this issue as follows: “Jean held that ‘if the government . . . advanced
litigation for any improper purpose such as harassment, unnecessary delay or increase the
plaintiffs’ expense, then consistent with Pierce, its action warrants the imposition of a special
factor.” Pollgreen, 911 527 F.2d at 537, quoting Jean, 863 F.2d at 776, n. 13.

One comes away with the feeling that there is a real split in the Circuits on this
question and that the matter remains unresolved, although no longer in the Federal Circuit.

V.  QUESTIONS

1. Who do you think is right? Is the special factor enhancement as
limited as the Federal Circuit concludes? Or is it available in
situations in which the government conduct truly is egregious as
Judge Bruggnik found?

2. Is 28 U.S.C. 2412(d) an effective alternative to EAJA as a source of
increased fees in the event of government misconduct? If so, why
has it been so rarely used?

3. Is it dispositive that the government’s conduct is considered in
determining whether the substantial justification threshold has
been met and so should not be considered again? Is it possible that
there could be two different standards applied, one to determine if
the government acted without substantial justification, and
another, higher one to determine if it acted so egregiously as to
justify enhanced billing rates?
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Panel: Managing Technoloqy Resources in Discovery

Introduction

The Board of Contract Appeals Bar Association presents this panel to discuss strategies
for managing technology during the process of discovery.

The rise of computers has made the rise of electronic documents a reality that must be
confronted. “Today in virtually every case, e-discovery is discovery.” Litigation before the
Boards of Contract Appeals has not escaped the sea change in technology. Electronic discovery
has been a topic of discussion at the Boards of Contract Appeals Bar Association meetings for a
number of years. And, as the attached case studies demonstrate, the Boards of Contract Appeals
are increasingly being asked to consider and resolve e-discovery disputes.

The reality is that business is now largely conducted electronically, and even claims for
small dollar amounts will often necessitate some collection and production of electronic
documents. Accordingly, lawyers practicing before the Boards of Contract Appeals must obtain
sufficient knowledge of technology resources available to them so that they can maximize
efficiencies and strategize cost effective solutions for their clients when conducting e-discovery.

With the rise of electronic documents there has been an exponential growth in
technological resources available for attorneys to collect, process, review, and produce electronic
documents. These technologies, if used correctly, can offer greater efficiency. At the same time
the costs of these technologies are real. As the practice of electronic discovery continues to
evolve, one lesson that attorneys are discovering is that one size does not fit all. The importance
of developing a proportional discovery plan necessarily includes drafting a technology plan.

This panel will explore how technology can be used to leverage efficiencies, what
considerations attorneys should take into account when determining what technological
resources should be brought to bear in a particular case, and strategies for managing
technologies, including when and how to determine to bring in outside technology specialist
support.

Case Studies

Federal Register, 83 FR 13211

The CBCA proposed to amend its rules of procedure. If adopted, this will revise several
CBCA rules, including those dealing with the scope of discovery, interrogatories, requests for
admission, depositions, and subpoenas, to explicitly cross-reference and incorporate standards of
corresponding Federal Rules of Civil Procedure.

! Steven C. Bennet, E-Discovery: Reasonable Search Proportionality, Cooperation and Advancing Technology, 30
J. Marshall J. Info. Tech. & Privacy L. 433,
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Relyant, LLC, ASBCA No. 59809, 2018 WL 3387700 (June 27, 2018).

The Government solicited proposals for a multiple-award, indefinite delivery/indefinite-
quantity contract for the manufacture, delivery, and installation of relocatable buildings
(“RLBs”) in Afghanistan. RLBs are standard-sized, steel shipping containers that are modified
for use as buildings to support contingency operations. Rather than proposing interior drywall to
cover fiberglass insulation as contemplated by the SOW, Relyant proposed an alternate form of
insulation called a “sandwich panel,” which made the item less likely to be damaged during
shipping, allowing Relyant to ship the items in one piece, rather than shipping the drywall
separately and installing it in Afghanistan. Relyant won the contract, but the contract did not
adopt the proposed substitution. Relyant’s inability to use the sandwich panel had a drastic
impact on its ability to perform the contract in an economically feasible way. After award
Relyant submitted a request to the Contracting Officer to modify the contract to permit use of the
sandwich panels. In August of 2009, Relyant passed first article testing with a RLB containing
the sandwich panel, without objection from the Field Engineering Team. But later that same
month, the Contracting Officer denied its request to modify the SOW. Relyant ultimately
submitted a claim seeking just over $1 million under theories of breach, change, and delay. This
appeal resulted, and Relyant sought to establish that an authorized representative of the
Government had approved the use of the sandwich panels before the request was denied in
writing in August of 2009.

A few days before the original trial date, the Government produced several emails that
were discovered in the personal possession of one of the Contracting Officers who had worked
on the project, but which had not been produced in the Rule 4 File or earlier in discovery. This
prompted motions to delay the trial, re-open discovery and compel further response from the
Government. The Government ultimately provided about 90 more pages of documents. The
Board permitted a new deposition of the Contracting Officer and ordered the Government to
further search for missing emails. The government ultimately represented that it had been unable
to find any retained emails that were material to the appeal, likely because their email accounts
for the relevant time periods were not preserved. Relyant filed a motion asking the Board to draw
the adverse interest that missing e-mails, other electronic documents, and the paper contract filed
would support Relyant’s claims that its substitution requests from November 2008 had been
approved by the Contracting Officer.

The Board found that the servers holding government e-mails in Afghanistan stopped
retaining email accounts 45 days after the employee departed that country. Thus responsive
emails, if they existed, had been destroyed and were no longer in the Government’s possession.
The Government avoided an adverse inference, however, because the destruction of evidence
occurred before litigation was reasonably foreseeable. The Board found that litigation became
reasonably foreseeable when Relyant first submitted its Request for an Equitable Adjustment to
the Contracting Officer. By that time, the e-mails in question would already have been
permanently deleted under the Government’s standard protocol. Thus there was no spoliation
and sanctions such as an adverse inference were not appropriate. The Board also noted Relyant
had produced no evidence suggesting the missing e-mails would have supported its desired
inference.
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Brasfield & Gorrie, LLC, CBCA 3300, 14-1 BCA 1 35806 (Nov. 13, 2014).

Here the CBCA considers Appellant’s motion for sanctions against the Department of
Veterans Affairs (“VA”) for abuse of the discovery process. Discovery requests in this appeal
were first served in February of 2014. The relevant documents included a considerable amount
of electronically stored information (“ESI”). The parties negotiated for six weeks on ESI
discovery protocol, and agreed to dates and procedures by which certain ESI would be produced.
On March 6, the VA notified B&G that its Clearwell electronic document discovery platform
was being “migrated” and that the agency would not be able to begin producing ESI until May.
But May 20, however, no information had been collected for loading onto Clearwell, and a
month later, the VA said it was still collecting documents.

The Board convened a teleconference to discuss the VA's production of ESI. The VA
proposed dates between August 1 and October 10 for production of various tiers of ESI. The
Board established deadlines which were slightly more stringent than those proposed by the VA.
The VA missed every deadline the Board established without requesting an extension; it even
failed to meet the deadlines it had proposed. Among the excuses the VA offered during its
weekly progress reports (a measure the Board imposed to motivate the agency to make progress
were that its IT department had prioritized other document requests, that it had experienced a
system malfunction, that its system administrator had taken unexpected leave, and that delivering
technology to an organization of nearly 300,000 employees is a complex task.

The Appellant moved for sanctions, citing abuses of the discovery process. While the
Board declined the appellant’s invitation to revisit its longstanding position that it lacks authority
to impose monetary sanctions against a litigant, it did order the parties to propose independent
third parties that could access the VA’s computer system, at the VA’s expense, to collect ESI
which had not been produced. It also ordered the VA to allow B&G to review documents stored
on the VA’s Multivista system on a read-only basis.

Northrop Grumman Sys. Corp. v. U.S., 126 Fed. Cl. 602 (2016).

This case arises out of two contracts between Northrop Grumman and the United States
Postal Service (“USPS”), one to design and build a prototype of a flat mail sequencing system,
and the second to manufacture several more of the systems. Northrop Grumman’s seeks
reformation of the production contract and damages resulting from alleged changes USPS made
to the system’s design. USPS counterclaimed with delay damages. Northrop submitted a request
for an equitable adjustment on March 31, 2009, following up with a certified claim on July 8,
2010. The government did not implement a litigation hold until November 2010. The
Government took the position that the REA did not trigger its obligation to preserve documents,
because litigation was not reasonably foreseeable at that point. Instead, it asserted that
Northrop’s submission of the certified claim triggered its obligation (though the hold was still
implemented four months late).
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Yet during discovery, the Government withheld documents related to its review and
evaluation of the Northrop’s 2009 REA, and refused to produce witnesses for deposition on the
same topic, on grounds that they were generated in anticipation of litigation and were protected
by the work product doctrine.

Based on the large difference in the amount of documents, especially e-mails, that were
produced before and after the litigation hold, Northrop believed the Government had destroyed
large quantities of documents that might otherwise have been discoverable. So, Northrop moved
the court to compel production of the documents and witness testimony related to the evaluation
of the 2009 REA, and in the alternative, if litigation was anticipated as early as 2009, it moved
for spoliation sanctions on grounds that the Government intentionally or negligently destroyed
documents that might have been discoverable. Northrop requested a negative inference, as well
as an order that the Government undertake a forensic analysis of potentially missing data.

The Court held that the submission of the 2009 REA was the point at which litigation
became reasonably foreseeable. Thus the REA triggered the Government’s obligation to preserve
documents, and marked the date after which documents could be covered by the work product
doctrine. The court upheld the Government’s decision to withhold documents and witness
testimony under the doctrine.

But the Court declined to impose sanctions on the Government. It noted that Northrop’s
assertion that documents had been destroyed was based simply on the quantitative assessment of
documents produced. The Government argued that the documents produced by Northrop also
showed a spike in the number beginning in 2011, after the litigation hold was implemented. It
asserted that the quantitative difference in documents produced is indicative of a rise in the level
of work on the project, not a deficiency in its production. The Court was not inclined to impose
sanctions absent more concrete evidence of bad faith or intentional destruction of documents.
Furthermore, Northrop had made no showing that the information contained in the possibly lost
emails is unavailable to it through other sources. The Court denied the motion without prejudice,
indicating Northrop could refile if it could make a more concrete showing of missing information
relevant to its case or defense that is otherwise unavailable. This is consistent with the Boards’
approach to determining when litigation becomes reasonably foreseeable, triggering an
obligation to preserve relevant documents.

Yates-Desbuild Joint Venture, CBCA 3350, 15-1 BCA { 36027 (July 10, 2015)

In this appeal, the Board entered a protective order which permitted the parties to
designate certain information produced during discovery as “Protected Information” by marking
such information with a legend indicating it may be disclosed only in accordance with the terms
of the protective order. The protective order permitted a party to mark a document with the
legend if it contained “sensitive information,” defined as “including but not limited to: (1)
information that must be protected to safeguard the competitive process (including source
selection information); and (ii) information with regard to the job performance of certain
individuals.” The Department of State (“DOS”) served a subpoena upon a third party, AES
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International Corporation (“AES”). In response, AES produced approximately 190 scanned
documents and 1500 e-mail messages. AES affixed the protective order legend on every
document. About 150 of those documents became a part of the appeal file the DOS filed with the
Board. In addition, certain of these documents were introduced during a hearing of the appeals at
which AES was not present.

The Board questioned the legends, as the documents did not appear to contain the sort of
information the protective order identified as “sensitive.” The Board found that even where a
blanket protective order is entered, this does not relieve the producing parties of their burden to
consider the need for protection of each document. The parties are permitted to designate as
protected only such information they believe in good faith is confidential or otherwise entitled to
protection. “Anything less than a document-by-document or very narrowly drawn category-by-
category assessment fails to satisfy the initial good-faith review requirement.” Further, the utility
of a blanket protective order is undermined where parties over-designate documents as protected.
Thus, the Board found that AES’s designation of all documents it produced as protected “directly
conflicts with the producing entity’s obligation to make individualized determinations regarding
the need for a document’s protection with the historically open nature of judicial documents and
proceedings.” The Board required AES to re-examine the documents and determine whether the
protective legends were appropriately affixed, but limited this review to the approximately 150
documents that were included in the Government’s appeal file, rather than all documents that
were produced.
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MICHELLE D. COLEMAN
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WASHINGTON, D.C.
mcoleman@crowell.com
Phone: +1 202.654.6708

1001 Pennsylvania Avenue NW
Washington, DC 20004-2595

Michelle D. Coleman is an associate in the Government Contracts Group in Crowell &
Moring’s Washington, D.C. office. Michelle advises clients from diverse industries in
connection with contract disputes and other government contract matters, including
Contract Disputes Act (CDA) claims and requests for equitable adjustments, fiscal law
questions, prime-sub disputes, and bid protests.

Prior to working at Crowell & Moring, Michelle served as an attorney in the Air Force’s
Acquisition Law and Litigation Directorate, where she provided acquisition and litigation
risk advice on procurements valued over $14 billion on major Air Force procurements.
She also served as a trial attorney in the Air Force Legal Operations Agency, Commercial
Law and Litigation Directorate. As a trial attorney, Michelle litigated complex contract
disputes before the Armed Services Board of Contract Appeals (ASBCA) and bid protests
before the Government Accountability Office (GAQ). As an Air Force litigator, Michelle
litigated a broad range of issues before the ASBCA, including: organizational conflicts of
interest; small business issues; price realism analysis; past performance; NAICS code
issues; technical acceptability; nonmanufacturing rule, brand name, or equal issues;
construction claims; commercial items; terminations; assignment of claims;
reprocurement; limitation of funds; release; differing site conditions;
setoffs/withholding; and evidentiary issues.

Before her Air Force career, Michelle was employed by a defense contractor, where she
gained valuable government contract experience in her roles as a business analyst and a
subcontracts administrator. Michelle’s government and contractor experience gives her
the unique ability to take both parties’ perspectives into consideration when providing
advice on government contract issues.

Government Experience

e Department of Defense—U.S. Air Force: Trial Attorney, Air Force Legal
Operations Agency, Commercial Litigation Field Support Center (2014-2016);
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Heidi L. Osterhout

Heidi Osterhout was appointed to the Armed Services Board of
Contract Appeals in July 2017. She served in the United States Air
Force and the Department of Justice prior to her appointment.

Judge Osterhout began her career as a contracting officer in
the United States Air Force from June 1995 until August 2000. She
attended law school while active duty and became an Air Force Judge
Advocate in 2003 until she retired in 2014. Judge Osterhout held a
variety of positions while in the Air Force, including a variety of
acquisition law assignments. She served in the Commercial Law and
Litigation Division of the Air Force Legal Operations Agency where she
litigated several cases in front of the ASBCA and the Government
Accountability Office and also acted as program counsel on multi-
million dollar acquisitions. In her last active duty assignment, she was
the Chief of Acquisition Litigation at the Headquarters Air Force,
Acquisition Law and Litigation Directorate where part of her duties
were to oversee the Extended Debriefing Program and Alternative
Dispute Resolution activities. During her career, she deployed to
Bosnia as a contracting officer and twice to Iraqg as an acquisition
attorney, one of which supported Foreign Military Sales.

After retiring from the Air Force, from June 2014 to July 2017,
Judge Osterhout was a Trial Attorney at the United States Department
of Justice, Civil Division, Commercial Litigation Branch, National Courts
Section where she practiced before the Court of Federal Claims, the
United States Court of Appeals for the Federal Circuit, and the United
States Court of International Trade.

Judge Osterhout is admitted to practice in North Carolina. She
is @ graduate of Penn State University (B.S. in Business Logistics,
1995); Oklahoma City University (M.B.A., 1997); The University of
North Carolina, Chapel Hill (J.D., 2003); and George Washington
University (L.LM, 2010).
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SKYE MATHIESON
COUNSEL

WASHINGTON, D.C.
smathieson@crowell.com
Phone: +1 202.624.2606

Fax: +1 202.628.5116

1001 Pennsylvania Avenue NW
Washington, DC 20004-2595

Skye Mathieson is a counsel in the Government Contracts Group in Crowell & Moring's
Washington, D.C. office. He works with and advises clients from diverse industries on a
wide array of matters, including bid protests, contract performance claims/disputes, and
internal investigations and audits. Prior to joining Crowell & Moring, Skye spent several
years as a trial attorney at the procurement litigation division of the Air Force
Headquarters for Legal Operations.

Skye has extensive experience litigating cases before the Armed Services Board of
Contract Appeals (ASBCA), the Government Accountability Office (GAQO), and the Small
Business Administration (SBA). Through this litigation, Skye has gained valuable
experience in a wide variety of industries, such as intelligence gathering, construction,
production of advanced fighter jets and refueling tankers, healthcare services,
information technology and software, battlefield services, aircraft counter-measures and
simulators, satellite launch vehicles, base maintenance contracts, and many others.

Skye also has experience counseling and litigating on a broad range of legal issues,
including contract terminations, cost allowability, commercial item contracts,
unabsorbed overhead/Eichleay damages, contract changes, differing site conditions,
statutes of limitation, contract fraud, CICA stays and overrides, and small business
issues.

Having advocated and litigated on behalf of both the government and contractors, Skye
has unique insights into both parties' perspectives that he leverages when exploring and
negotiating settlements or other avenues for alternative dispute resolution

(ADR). Where settlements are not possible, Skye embraces opportunities for courtroom
advocacy. He has significant trial experience examining both expert and fact witnesses
on both direct and cross examination, as well as taking and defending depositions,
drafting hearing briefs and dispositive motions, and managing millions of pages of
document production.

Skye Mathieson

Attorney advertising—prior results do not guarantee a similar outcome. CREMUEH S 1











Key Decisions Panel/Bios/Sonia Tabriz, Bio for 2018 BCABA Annual Meeting.pdf

ARNOLD§PORTER

| KAYE SCHOLER

Areas of Focus

§

Education

§

8

Government Contracts

JD, The George Washington
University Law School

BA, American University,
2010, summa cum laude,

with University Honors

Admissions

§
§
§

District of Columbia
Virginia

US Court of Appeals for the
Federal Circuit

8 US Court of Federal Claims

§ US District Court, District of

Columbia

US District Court, Eastern
District of Virginia

US District Court, Western
District of Virginia

US Bankruptcy Court for the

Eastern District of Virginia

US Court of Appeals for the
Tenth Circuit

sonia.tabriz@apks.com
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Sonia Tabriz

Associate

601 Massachusetts Ave, NW
Washington, DC 20001

Sonia Tabriz's practice encompasses all areas of government contracting, including
formation and administration, compliance, bid protest litigation, and contract claims
and appeals. She has also advised contractors on debarment matters and subcontract
negotiations and disputes. Ms. Tabriz has experience before the US Government
Accountability Office, US Court of Federal Claims and Boards of Contract Appeals, as
well as various other federal and state courts.

Ms. Tabriz graduated from The George Washington University Law School, where she
served as a Writing Fellow in the Legal Research and Writing Program as well as
Editor-in-Chief of the Public Contract Law Journal. For her role as Editor-in-Chief, Ms.
Tabriz was named the Roger Boyd Scholar. Ms. Tabriz received the award for
Outstanding Scholarship at the Undergraduate Level upon graduation from American
University.

Professional and Community Activities

§ American Bar Association, Section of Public Contract Law (Co-Chair, Young Lawyers
Committee; Co-Chair, 2017 Fall Meeting; Associate Editor, Public Contract Law
Journal; Executive Officer Mentee to the 2016-2017 Chair of the Section)

§ Boards of Contract Appeals Bar Association (Associate Editor & Case Digest Author,
Boards of Contract Appeals Bar Journal)

Perspectives

§ Fish or Cut Bait: Risks of Business Deals and Transactions with Government
Contractors, Co-Moderator, Federal Procurement Institute, Annapolis, MD (March
16, 2017)

§ Key BCA Decisions: The Year in Review, Presenter, Boards of Contract Appeals Bar
Association Annual Conference, Washington, DC (October 19, 2016)

§ House Bid Protest Reform Vs. Senate Bid Protest Reform, Published by Aerospace &
Defense Law360, Government Contracts Law360, and Public Policy Law360 (May
31, 2016)

§ House and Senate Propose Alternative Visions Of Bid Protest Reform, Arnold &
Porter Advisory (May 26, 2016)

§ Key BCA Decisions: The Year in Review, Presenter, Boards of Contract Appeals Bar
Association Annual Conference, Washington, DC (October 14, 2015)
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o Data Rights and Commercial License Terms (pp. 143-187)
= Cubic Defense (ASBCA)
= CiyaSoft (ASBCA)
o Rescinding Claims & Dismissals Without Prejudice (n/a)
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OPINION BY ADMINISTRATIVE JUDGE O’CONNELL

This appeal arises from a contract to construct two buildings for the Navy in
Manama, Bahrain. Appellant, ECC CENTCOM Constructors, LLC (ECC), challenges
the contracting officer’s termination of the contract for default. The Board conducted
a hearing from 10-14 July 2017. We deny the appeal.

FINDINGS OF FACT

Project Background

1. On 16 June 2011, the U.S. Army Corps of Engineers (Corps or USACE)
awarded ECC an indefinite-delivery/indefinite-quantity, multiple award task order
contract (MATOC) through which the Corps could award firm-fixed-price task orders
for design-build and construction projects in the U.S. Central Command area of
responsibility. The MATOC had an estimated value of $1.52 billion. (R4, tab 11 at 1-2)

2. On 19 February 2013, ECC submitted a proposal for MATOC task order 6
(R4, tab 27). Budget constraints resulting from sequestration significantly delayed the







award, see National Federation of Federal Employees, Local 1442 v. Department of
the Army, 810 F.3d 1272, 1275 n.1 (Fed. Cir. 2015), but ECC agreed to extend the
validity of its offer until 17 September 2013 (R4, tabs 56-57, 238). The contracting
officer awarded the contract to ECC on 11 September 2013 (R4, tab 28), but a bid
protest delayed issuance of the notice to proceed until 2 January 2014 (R4, tab 62).

3. At award, the contract had a value of $40,301,215.55 and required ECC to
design and build two structures (R4, tab 29 at 2-7). The first was a transient enlisted
quarters that would provide housing for sailors and other government personnel for up
to a few weeks; contracting officer’s representative (COR) Greg Walgate described
this structure as a simple barracks (tr. 1/47-48). The second structure, a dining facility
for officers and enlisted personnel was, in Mr. Walgate’s view, a more complicated
structure (tr. 1/48; R4, tab 29 at 408).

4. The contract required completion of the work within 710 days of receipt of
the notice to proceed, which resulted in an initial completion date of 13 December
2015 (R4, tab 29 at 14, tab 62 at 1). On 14 April 2016, the contracting officer issued
Modification No. 20, which changed the completion date slightly to 16 December
2015, where it would remain through termination (R4, tab 49 at 2).

5. The contract contained various standard clauses including Federal Acquisition
Regulation (FAR) 52.249-10, DEFAULT (FIXED-PRICE CONSTRUCTION) (APR 1984) (R4,
tab 11 at 14); and FAR 52.211-12, LIQUIDATED DAMAGES—CONSTRUCTION (SEP 2000)
(R4, tab 29 at 14). The latter clause set liquidated damages at $2,397 per calendar day of
delay.

Events Leading Up to Termination

A. The Show Cause Notice and ECC’s Response

6. On 12 December 2015 (one day before the initial completion date),
contracting officer Peter DeMattei (CO DeMattei) notified ECC of his intent to assess
liquidated damages for late completion (R4, tab 194).

7. On 30 December 2015, two weeks beyond the modified completion date,
CO DeMattei issued a show cause letter, citing ECC’s untimely performance (R4,
tab 197). Among other things, he stated that ECC’s most recent pay request (Progress
Payment Request No. 14), approved on 22 November 2015, indicated that ECC had
completed only 37 percent of the work. This pay request was for the month of
September 2015 but was the most recent because ECC did not submit pay request
No. 15 until 18 January 2016 (R4, tab 228). CO DeMattei had followed ECC’s
progress by reviewing daily reports and talking to USACE field personnel (tr. 3/37-38).







8. CO DeMattei further observed in the show cause letter that ECC’s most
recent schedule showed a completion date of 31 August 2016 (more than eight months
late), but he expressed skepticism that ECC could achieve that date (R4, tab 197 at 2).
He directed ECC in its show cause response to provide a schedule that was “realistic
and acceptable” (id. at 3).

9. On 9 January 2016, ECC submitted a response to the show cause notice (R4,
tab 198). ECC admitted that that the project was only 51.94% complete, but alleged
that it had suffered, among other things, mobilization delays, weather delays, security
gate delays, material shortages, and manpower shortages. ECC calculated that 1t had
been delayed 262 days. (/d. at 1-3, 6) However, ECC did not state that its response
was a claim or that it was seeking a final decision from the contracting officer, nor did
it seek a sum certain. In fact, the letter suggested a claim would be forthcoming
because for each alleged delay it listed the “No. of Days Direct Impact to be Claimed.”
(Id. at 6)

10. ECC attached to its show cause response a schedule that showed a
31 August 2016 completion date (R4, tab 198 at 21, 62). ECC subsequently submitted
a schedule dated 31 January 2016 showing completion on 7 September 2016 (R4,
tab 967 at 1, 35).

11. During the course of the project, ECC had a history of submitting schedules
that it failed to meet (see, e.g., R4, tabs 155, 661, 667, 673, 686, 707, 723 at 2). The
most striking example of this involved two schedules submitted in 2015. Under a
schedule recovery plan ECC submitted on 11 May 2015, ECC stated that it would
complete the project by 17 April 2016, more than four months late (R4, tab 160 at 4).
ECC did not make the progress detailed in this schedule. It subsequently submitted a
31 August 2015 schedule that changed the completion date to 31 August 2016 (R4,
tab 759 at 16-17). Thus, in the 112 days between 11 May and 31 August 2015, ECC
fell a further 136 days behind schedule.

12. Against this backdrop, on 17 February 2016, CO DeMattei met with ECC
program director Keith Pushaw. CO DeMattei informed Mr. Pushaw that he did not
consider the 7 September 2016 completion date to be realistic (tr. 2/188). ECC
responded by submitting another schedule on 4 March 2016, referred to as T621. This
schedule further pushed the completion date back to 30 November 2016. (R4, tab 205
at4)

13. At the end of February 2016, ECC calculated that it had completed 59
percent of the contract work (R4, tab 205 at 5, tab 230 at 1; ex. A-7 at 6). To complete
the project in nine months as specified in the T62I schedule, ECC would have needed
to average about 4.5 percent completion per month for the next nine months, with
some months higher (and some months lower) than this average. Thus, the T62I
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schedule projected completion of 5.19 percent in March and 5.94 percent in April
2016. (R4, tab 205 at 5)

14. CO DeMattei tasked a USACE scheduler, Ramon Sundquist, with
reviewing the T62I schedule. Mr. Sundquist wrote a memo to CO DeMattei dated
16 March 2016 in which he provided his analysis (R4, tab 1032). Mr. Sundquist had
some critical and some positive comments on the schedule. He stated:

I don’t like that so many changes have been made to
original durations, this essentially destroys the as-built
from baseline schedule, or at a minimum makes it very
difficult to make comparisons of actual performance vs.
originally intended. For this reason alone, [ would not
recommend that this schedule be approved.

(Id. at 2)
15. However, Mr. Sundquist also stated that:

With Manpower loading, sub-contractor buy-in and
suppliers being contracted for the most up to date delivery
schedules, it appears to be projecting an end of project date
that should be achievable, if the manpower remains at the
needed level, and materials are delivered as planned. If
this effort warrants a “one more chance” to the contractor’s
continuing toward finishing this project, I think this plan is
one that can be monitored and tracked from the field
perspective.

(R4, tab 1032 at 2)

16. Mr. Sundquist limited his review to the information presented in the
schedule and he did not attempt to verify ECC’s statements with respect to
subcontractor “buy-in,” manpower, or material deliveries (tr. 5/55-56). With respect
to the likelihood that ECC would have met the 30 November 2016 completion date he
testified that he considered it possible but not probable due to its history of failing to
meet its schedules (tr. 5/59).

17. CO DeMattei reviewed Mr. Sundquist’s analysis and met with him to
discuss it. He concluded that the T62I schedule was not realistic because ECC did not
have the proper type of manpower on site to complete the work per the schedule.

He also based his conclusion on ECC’s history of not meeting schedules during the







prior three years on this project and an adjacent project, referred to as the P937 project.
(Tr. 2/238-39)

B. The P937 Project Influences CO DeMattei’s Decision-Making

18. In January 2013 (one year prior to issuing the notice to proceed on task
order 6), the Corps issued a notice to proceed to ECC for MATOC task order 2, a
bachelor enlisted quarters, referred to as the “P937” project (R4, tab 1220). P937 was
adjacent to the task order 6 project (tr. 1/47) and both were design-build projects that
would provide living facilities for sailors and were similar in value and time to
complete (R4, tab 1220; tr. 1/47). ECC used the same team of subcontractors on the
two projects (R4, tab 27 at 7). CO DeMattei1 was the contracting officer on both
contracts (R4, tab 1203).

19. For more than a year, ECC made good progress on P937. In mid-2014
ECC’s progress slowed considerably, which coincided with the completion of the 95%
design and commencement of test piles on task order 6 (tr. 1/49-50; R4, tab 232 at 378,
tab 1162 at 2, tab 1220). At the 20 January 2015 completion date for P937, ECC had
completed about 61% of the work (R4, tab 1198), somewhat better than it would do on
task order 6, but still far behind schedule.

20. Fifteen months later, at the ime CO DeMatte1 terminated task order 6 for
default, ECC still had not finished the P937 work. In a pay estimate for the period
ending 5 May 2016, ECC indicated that it had completed about 95% of P937. (R4,
tab 1215)

21. When ECC fell behind on P937, the Corps demanded that ECC submit
recovery schedules, which ECC did, but it failed to meet them. As COR Walgate
testified:

[W1le had several recovery schedule[s] on 937 and that’s
when we said [sic] the plan progress going up and then the
actual progress greatly diverging. We’d demand a
recovery schedule. They’d say hey we’re going to meet
this, we’re going to increase our manpower and we’re
going to meet the schedule.

The next month we’d say you didn’t increase your
manpower and you didn’t increase your placement and
we’re still falling behind. We need a new recovery







schedule because you’re not following your current
recovery schedule.

(Tr. 1/122)

22. As of 26 May 2017, ECC had completed 98% of the P937 project (R4,
tab 1220).

23. In its reply brief, ECC does not take issue with this P937 timeline, except to
point out that the Corps received beneficial occupancy of the building on 29 September
2016 (R4, tab 1220), which was more than 20 months after the contract completion
date.

C. Termination of Task Order 6

24. ECC did not make the progress called for by the T62I schedule in March
and April 2016. Instead of 5.19 percent in March, it completed 3 percent. Instead of
5.94 percent in April, it completed 2 percent through 19 April. (Ex. A-7 at 6) We find
that ECC failed to diligently prosecute the work to ensure completion within the time
specified in the contract.

25. CO DeMattei kept himself up to date on ECC’s progress through the date
of termination (tr. 3/12). He testified:

And so you had March through April to witness
what ECC stated in their recovery schedule they would
actually perform, along with the placement that was
required, and it was not met during that time period, just
like the recovery schedule before that, the recovery
schedule before that, the baseline, and any other schedule
that was submitted.

(Tr. 3/52)

26. In his testimony, ECC’s expert conceded that ECC lost time in March and
April 2016 but only on non-critical activity. He opined that ECC would have made up
the time “just based on float management.” (Tr. 4/113) Based on ECC’s history on
this project, we find this to be unconvincing.

27. CO DeMattei considered the amount of time ECC needed to complete P937
and its inability to meet its schedules on that project as part of his analysis for the task
order 6 termination (tr. 2/252, 3/45, 48, see also tr. 5/58-61).







28. CO DeMattei prepared a memorandum dated 12 April 2016 addressing the
factors specified in FAR 49.402-3(f) for consideration before a default termination
(tr. 2/244-56; R4, tab 1104). Among those factors, CO DeMattei analyzed the urgency
of the government’s need for the buildings and the time it would take for another
contractor to complete the work. He stated that the government’s need was “urgent.”
However, he concluded that the government could not rely on ECC’s 30 November
2016 completion date due to its history of submitting unrealistic schedules and its
financial condition. He stated that the government would be at less risk if it
re-procured from “a capable source” than if it allowed ECC to continue. (R4, tab 1104
at 2)

29. The memorandum indicated that CO DeMattei intended to “resolicit” the
work to ECC’s subcontractor, Kooheji Contractors W.L.L. (R4, tab 1104 at 2). Both
parties refer to Kooheji as the “super subcontractor” because it had performed all of
the actual construction with ECC simply providing management (R4, tab 233;
tr. 2/257; app. br. at 2)

30. CO DeMattei terminated the contract for default in a contracting officer’s
final decision dated 19 April 2016. In the “Analysis™ section of the decision, he
referred to “ECC’s History of Submitting Unrealistic Schedules” and “ECC’s Grave
Financial Condition.” (R4, tab 2 at 6-8) However, as for the actual ground for the
termination, he stated “The Government considers ECC’s failure to complete the work
required under the Contract within 710 days specified for contract completion as
grounds for termination under FAR 52.249-10” (id. at9). CO DeMattei also stated
that he had considered the excuses set forth in ECC’s 9 January 2016 response to his
show cause notice but had rejected them with the exception of the weather delay, for
which he had issued Modification No. 20 adding three days to the completion date
(id.).

31. CO DeMattei did not award the replacement contract to Kooheji. Rather,
in response to a proposal by ECC’s Surety, Fidelity and Deposit Company of
Maryland (Fidelity or surety), USACE entered into a contract with Fidelity that
identified The Vertex Companies, Inc. (Vertex), as the completion contractor (app.
supp. R4, tab 29 at 3). Vertex specializes in taking over contracts for sureties and had
successfully performed other projects within the district (tr. 2/257). The surety’s
proposal was attractive to the Corps because it promised to resolve ECC’s disputes
with Koohejt and the designer of record, Michael Baker, Inc. (companies which the
Corps held in high regard) and retain them on the project (tr. 2/257-58).

32. CO DeMatte1 believed at the time that 1t would take two to four weeks to
negotiate the takeover contract with Fidelity. The negotiations took longer than he
expected (during which period Fidelity also negotiated with ECC’s subcontractors)







and the Corps and Fidelity did not sign the takeover agreement until 19 July 2016,

three months after the termination. (Tr. 3/82-84; app. supp. R4, tab 29 at 11)

33. The takeover agreement specified that Fidelity/Vertex would have until
15 August 2017 to complete the work (app. supp. R4, tab 29 at 6). Thus, the parties
essentially concluded that, even with the incumbent super subcontractor and designer
of record, nearly 13 months would be required to complete work for which ECC was
contending at the time of termination it could finish in just over 7 months.

34. The Navy at some point decided to change the transient enlisted quarters
building to a bachelor enlisted quarters, which contains more elaborate living facilities
(tr. 3/75, see also tr. 1/47). The project had not been completed at the time of the
hearing in July 2017 and it is not clear if Vertex was on schedule at the time of the
hearing if pending modifications were considered (tr. 3/85).

35. The parties agree that ECC suffered extensive delays to its work. The
government blames the delays entirely on ECC (e.g., gov’t br.! at 62-82).
ECC accepts responsibility for a considerable amount of delay but contends that the
government bears some responsibility as well. The government has presented to the
Board almost a stupefying level of factual detail concerning ECC’s work progress, but
we will focus on the excusable delays presented by ECC’s expert in the following

table:

Amended July 7, 2017

Time Period
Issue

Excusable
(cd)

Non-
Excusable

(cd)

Period
Total
(cd)

Cum
Total
(cd)

Forecasted
Completion
Date

Time Period 1: NTP thru Apr 30, 2015
a. (1) Late Mobilization of Proposed
Personnel [Delay 1a]

[Delay 1b]

Piles and complete U/G Utility

USACE [Delay 2.0]

Pads [Delay 2a]

2b]

I Citations to “gov’t br.” are to the government’s revised opening brief dated

15 November 2017.

(2) ECC Mitigation — complete DP-1

-b. (1) Extended Duration to install Test

Demolition due to late responses by

c. (2) Extended Duration to Place Building

Late Mobilization of Pile Crew [Delay

14

21

10








d. Production Pile Extended Duration/

Second Crew Not Available [Delay 3] 43
e.  Extended Duration to Install Grade 12
Beams [Delay4]
f. Weather (included in Delay 3 above)
[Mod 20]
g Added Activities from Previous 65
Schedule Updates
Sub-total 88 112 200 200 Jun 30, 2016
ey
Mitigation — Recovery Schedule No. 1 -74
Sub-total 88 38 126 126 Apr 17,2016
Time Period 2: Apr 30, 2015 thru Sep 1, 2015
Unavailable CMU
39
Superstructure Extended Division
77
Sub-total 59 77 136 262 Aug 31, 2016
Project Sub-Total through Sep 1, 2015 147 115 262 262 | Aug 31, 2016
Time Period 3: Sep 1, 2015 thru Feb 29, 2016
Extended Duration to Complete Work
Mods 16, 17, 18 (2)
91
Sub-tetal 147 206 91 353 Nov 30, 2016
Time Period 4: Feb 29,2016 thru Apr 19, 2016
Mod 20 Issued - - -
Sub-total 353 Nov 30, 2016
Project Total 147 206 353

Apr 17. 2016.

excusable.

(1) ECC’s 25Marl5 Schedule Update forecasted a completion date of Jun 30. 2016 with the project’s longest path
going through completion of the DFAC. This longest path and the additional delay appear to result from ECC
schedule revisions in its updates after USACE approved the baseline schedule and before ECC issued Recovery
Schedule No. 1. ECC recovered delays in Recovery Schedule No. 1 which forecasted a completion date of

(2) Based on TDF's Time Impact Analyses. Mods 16, 17. 18 would extend the project by 71 cd and would be

(3) As aresult of the one day difference between the original analysis and the current amended analysis. TDF
adjusted the number of days added to ECC’s schedules in item g.

(Ex. A-7 at 5)

Delays Alleged By ECC

A. Late Mobilization of Proposed Personnel (34 days)

36. ECC contends that it suffered 59 days of excusable delays due to the

contracting officer’s rejection of key personnel substitutions as well as slow
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processing of visas by the Government of Bahrain. ECC’s expert calculates that ECC
mitigated 25 of the days for a net excusable delay of 34 days. (Finding 35)

37. The MATOC contained the folldwing clause concerning, among other
things, substitution of key personnel:

1.5 KEY PERSONNEL, SUBCONTRACTORS AND
OUTSIDE ASSOCIATES OR CONSULTANTS

In connection with this contract, any in-house personnel...
will be limited to individuals...that were specifically
identified in the Contractor’s accepted proposal. The
Contractor shall obtain the Contracting Officer’s written
consent before making any substitution for these
-designated in-house personnel.... If the Contractor
proposes a substitution, it shall submit the same type of
information that was submitted in the accepted proposal to
the Contracting Officer for evaluation and approval. The
level of qualifications and experience submitted in the
accepted proposal or that required by the Solicitation,
whichever is greater, is the minimum standard for any
substitution.

(R4, tab 11 at 251)

38. The request for proposals (RFP) for task order 6 stated that the Corps
would award the task order to the offeror whose proposal presented the best overall
value to the government. The RFP identified four evaluation factors including
Management Plan. (R4, tab 21 at 4-5)

39. The RFP specified the key personnel to be identified in the contractor’s
proposal, including the project manager, site superintendent, quality control system
manager (QC Manager), and site safety and health officer (R4, tab 21 at 7). In
evaluating the contractor’s Management Plan, the RFP stated that more weight would
be given to personnel with experience on at least three projects of similar size, scope
and complexity and with at least ten years of experience related to the position he or
she would hold on this project (id.). In its proposal, ECC identified the personnel who
would perform these functions and included their resumes (R4, tab 27 at 8-10).

40. In awarding the contract to ECC, the Corps agreed to pay an additional
$7 million to ECC compared to the low offeror based on ECC’s “stellar key personnel
qualifications” (tr. 2/183).
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41. The task order incorporated ECC’s proposal (R4, tab 29 at 12).

42. As stated above, more than ten months elapsed between the time ECC
submitted its proposal and the notice to proceed due to the sequester and bid protest.
During this time period, ECC did not inform the government that its key personnel had
become unavailable.

43. During the initial months of the project, ECC proposed substitutions for its
key personnel. The history of these proposals is so extensive that one virtually needs a
scorecard to follow just the QC Manager replacements (see R4, tabs 63, 65, 67-68, 70,
73, 75-76, 106, 112, 120, 127, 147, 280-81, 284, 291, 295-97, 305, 322, 326, 398, 400,
407, 474). However, given our determination with respect to this issue, we do not
believe it is necessary to make extensive findings of fact.

44. By letter dated 19 December 2014, ECC submitted a request for equitable
adjustment (REA) for personnel mobilization delays (R4, tab 129). ECC contended
that it had experienced 157 days of delay (mitigated to 126 days) as a result of the
government’s rejection of its proposed personnel, or untimely responses to the
requests, and through delays in the processing of visas by the Bahraini government?
(id. at 4). In addition, ECC requested additional costs in the amount of $113,812
(id. at 5).

45. ECC did not certify its REA; it did not state that it was submitting a claim
under the Contract Disputes Act; nor did it ask for a final decision from the contracting
officer.

46. On 16 December 2015, CO DeMattei denied the REA (R4, tab 195).

47. In its 9 January 2016 response to the show cause notice, ECC referred to
this REA as a “claim,” but also promised to submit another letter concerning that delay
(R4, tab 198 at 1), and at least implied that it would be submitting a claim (id. at 6
(identifying “No. of days Direct Impact to be Claimed”)). ECC then began preparing a
claim requesting a contracting officer’s final decision for 142 days of compensable

2 According to the REA, ECC’s visa problems arose from a restructuring of the
Bahraini visa system (see R4, tab 147 at 3). ECC supplemented the REA with a
statement from its visa processing firm that on 18 February 2014 the Bahraini
government transitioned from a paper/manual entry system to a digital system
(id. at 3, 14). The system was not completely shut down, however. Rather,
according to the visa firm, the system “had limited application submissions on
occasion basis to 0730 hrs -1230 hrs” from 18 February through June 2014 (id.
at 14). It is not clear what this means and no witness from the visa firm testified
at the hearing.
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delay valued at over $200,000 (R4, tab 1073 at 1, 3, 18, tab 1081 at 1). ECC never
submitted this claim.

B. Late RFI Responses (9 Days of Delay)

48. The government deposed ECC’s expert on 23 June 2017, 17 days before
the hearing commenced (R4, tab 1170). As a result of questions posed at the
deposition, ECC’s expert subsequently added a new calculation that the government
caused nine days of excusable delay due to late request for information (RFI)
responses (finding 35). ECC’s expert discussed them briefly during his testimony at
the hearing (tr. 4/37-39). The RFIs at issue are Nos. 36, 37 and 42 (ex. A-7 at 26).

RFI 36

49. The Corps received RFI 36 from ECC on 20 May 2014 and responded on
17 June 2014 (R4, tab 1106 at 12). ECC’s inquiry concerned an underground
communications line within the transient quarters building; ECC asked that it be
abandoned and replaced. The Corps responded by stating that it was a government
communications line and that it would reroute them as soon as possible. (/d.)

50. The Corps subsequently requested a proposal for ECC to perform the work
and on 4 November 2014 the parties entered into bilateral Modification No. 7. The
modification increased the contract price by $27,873 but added no additional time.
The modification included the following language:

8. Closing Statement: In consideration of the
modification agreed to herein as complete equitable
adjustments for the items above, the Contractor hereby
releases the Government from any and all liability under
this modification for further equitable adjustments
attributable to such facts or circumstances giving rise to
this agreement. It is further understood and agreed that
this modification is in full and final settlement of all
outstanding claims and demands of any nature whatsoever
in regard to the items listed above.

(R4, tab 36 at 4)

51. There is no evidence that ECC submitted a claim to the contracting officer
at any time related to RFI 36 (tr. 1/129-31). ECC also failed to mention this RFI in its
response to the show cause notice (R4, tab 198).
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RFI 37

52. The Corps received RFI 37 on 20 May 2014. ECC’s inquiry concerned a
fire hydrant supply line that it had discovered and could not determine whether it was
active or inactive. The Corps responded on 13 July 2014, stating the line was inactive
and could be abandoned/demolished in accordance with the contract requirements.
(R4, tab 1106 at 12-13)

53. The Corps’ RFI response contained the following language indicating that
the Corps believed its response was a no-cost clarification:

« We believe that the above response represents a “NO
COST” clarification that does not require any adjustment
to the existing terms of the contract. If you believe that the
above response represents a change to the terms of the
contract, you are hereby requested to immediately notify
the Contracting Officer, in writing, prior to taking any
action regarding the subject of this RFI response. If you
do not provide a written notification within five (5)
calendar days, indicating your position, and providing your
request for an equitable contract adjustment associated
with the above response, it will be assumed that you agree
that this is a “NO COST” clarification and that an
adjustment to the contract price and/or duration is not
required; in which case, we will consider this matter
closed.

(R4, tab 1106 at 13)

54. There is no evidence that ECC ever asked for more time in connection with
RFI 37 (see tr. 1/131-34). ECC also failed to mention this RFI in its response to the
show cause notice (R4, tab 198). We find that ECC failed to submit a claim seeking
additional time to the contracting officer with respect to RFI 37.

RFT 42

55. The Corps received RFI 42 on 26 June 2014. The RFI concerned electrical
lines and PVC conduits that were not energized but crossed the building site. The
Corps responded on 8 July 2014 by directing ECC to remove them to the limits of the
contract. The Corps included in the response the same language as in its response to
RFI 37 that it considered its response to be a no-cost clarification. (R4, tab 1106 at 15)
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56. There is no evidence that ECC ever sought additional time as a result of
RFT 42 (see tr. 1/133-34). ECC also failed to mention this RF1 in its response to the
show cause notice (R4, tab 198). We find that ECC failed to submit a claim seeking
additional time to the contracting officer with respect to RFI 42.

C. Production Pile Extended Duration/Second Crew Not Available (45 Days)

57. In his report, ECC’s expert contended that ECC suffered an additional
45 days of excusable delay due to the unavailability of Kooheji’s second piling crew
(ex. A-16 at 46). He stated that the second piling crew became unavailable due to the
34-day mobilization delay as well as a 43-day non-excusable delay to the start of the
piling work (id. at 3, 45-46).

58. This issue is somewhat complicated by the changes ECC’s expert made to
his opinion after his deposition. In appellant’s exhibit 7, the expert introduced his
contention that ECC suffered 9 excusable delays due to late RFI responses, while also
reducing the non-excusable delay to the start of piling work from 43 to 35 days
(finding 35). While it might be logical to infer that the insertion of the RFI delay into
this time period also affected the availability of the piling crew, ECC actually appears
to have simplified its position. In its post-hearing brief, ECC attributes the
unavailability of the second piling crew solely to the mobilization delay (app. br.
at 15, 59).

59. In any event, neither party has directed us to any claim that ECC submitted
seeking 45-days of excusable delay due to the lack of a second piling crew, nor have
we discovered any in the record. In its response to the show cause notice, ECC made a
general statement that it experienced a shortage of skilled manpower that impacted the
project by “about 46 days” (R4, tab 198 at 2). It blamed the shortage on “the number
of visas and eligibility requirements by local Bahraini policy” (id.). ECC expanded on
this by stating that there was a limited pool of skilled labor in Bahrain and increasing
labor required cooperation from the Bahrain government. It stated that from May to
December 2015 it had increased craft labor from 216 to 480 workers. It also stated
that it had added 40 electricians, incorporated more efficient mechanical, electrical and
plumbing construction practices, as well as more efficient practices concerning conduit
bending and insulating duct work (id. at 4). But ECC said nothing about piling crews.

60. We find that ECC failed to submit a claim for a time extension due to
piling crew delays.

D. Unavailable CMU Block and Inclement Weather (59 Days)

61. The chart reproduced above alleges that ECC suffered 59 days of excusable
delay due to a shortage of concrete masonry unit (CMU) block during the 30 April to
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1 September 2015 time period (finding 35; ex. A-16 at 57). The record concerning the
CMU block is extensive but it boils down to a contention by ECC that Bahrain was
experiencing a shortage of aggregate, a component of the CMU block, resulting in a
shortage of the block (R4, tabs 631, 705, 712 at 3, tab 733). ECC notified the Corps of
“a potential delay™ due to the shortage on 23 July 2015 (R4, tab 170).

62. The government agrees that ECC experienced delays in placing the CMU
block but contends that the delays were due to a lack of masons on site, a lack of
qualified CMU inspectors, bad workmanship and inadequate supervision (see gov’t br.
at 29-30).

63. In its response to the show cause notice, ECC stated that it “estimated that
[the CMU block] delay impacted our project by 45 days.” ECC indicated that it was
still performing the block work, which 1s presumably why it estimated the length of
the delay. (R4, tab 198 at 2) As we found above, ECC did not state that its response
was a claim or that it was seeking a final decision from the contracting officer, nor did
it seek a sum certain. There is no other evidence that ECC ever finalized the CMU
block delay and submitted a claim to the contracting officer seeking a time extension.
Accordingly, we find that ECC failed to submit a claim with respect to the CMU
block.

64. We believe that ECC 1s also asserting a delay during this time period due to
inclement weather but it takes some digging to reach this conclusion. As our
guidepost for this conclusion, we rely on ECC’s opening brief which alleges that ECC
“experienced a delay of at least 34 days due to working in the extremely hot weather.”
(App. br. at 52)

65. As one can see in the chart above, ECC’s expert identifies a weather delay
which he included in the second piling crew delay (a delay in a period earlier than the
CMU block delay). In the narrative section of the report, the expert describes this as a
three-day delay in November 2014 caused by high winds. (Ex. A-16 at 46-47) It does
not appear, however, that this is the delay that ECC is asserting in its post-hearing
brief because it referred to these delays as hot weather days and ECC distinguished
between wind and hot weather days during the project.

66. While not mentioned in the chart, ECC’s expert report contains a second
section discussing weather delays (ex. A-16 at 57-58). The expert alleges that there
were 49 days during the spring and summer of 2015 where the temperature was above
the normal range. But he does not break this out as a discrete, quantifiable, delay.
Rather, he treats the weather and CMU as a dual problem, concluding that “[t]he
shortage of CMU Block plus the extended periods of extreme heat, negatively affected
production” resulting in “an impact of 59cd to the critical path delay.” (/d. at 58) The
expert did not testify about a hot weather delay (see tr. 4/23-140). We find that the
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conclusions of ECC’s expert were not persuasive in convincing us that there was a
significant weather delay that would entitle ECC to additional time.

67. In ECC’s 9 January 2016, response to the show cause notice, ECC stated
that 1t “believes we are owed 34 days™ for the impact of hot weather during the 1 June
to 30 August 2015 time period (R4, tab 198 at 2). ECC did not explain how it
calculated the 34 days. (ECC also sought 11 wind and rain days (id. at 1).)

68. Nine days later (18 January 2016), ECC submitted a request for a time
extension for both the wind and hot weather delays that covered a longer period of
time, from June 2014 to January 2016, and reduced the number of days sought (R4,
tabs 200, 202). In this request, ECC indicated that Kooheji (which was performing the
work) sought 28 days of delay, of which ECC concluded that 20 were valid. ECC then
subtracted the anticipated unusually severe weather days listed in the contract to arrive
at a net delay of nine days.* (R4, tab 200 at 2-6) ECC did not state that it was
submitting a claim or seeking a final decision.

69. CO DeMattei issued a response on 14 April 2016 in which he indicated that
he considered ECC’s letters to be an REA (R4, tab 211). He concluded that ECC was
entitled to a time extension for three days (two in November 2014 and one in
November 2015) for which ECC/Kooheji contended that there had been wind-related
delay, but he denied all of the delays for heat and humidity (id. at 3). CO DeMattei
thereafter issued Modification No. 20 (R4, tab 49), which, as described above,
extended the contract completion date by three days.

70. After CO DeMattei rejected ECC’s REA in part, ECC did not submit a
claim to the contracting officer seeking the balance of six weather days (or any other
number of days).

71. In summary, ECC has submitted, in chronological order: 1) a response to
the show cause notice in which it alleged 34 hot weather days in June to August 2015;
2) an REA 1in which it contended that Kooheji experienced 5 or 6 hot weather days in
the period of June 2014 to January 2016; 3) an expert report that combines the CMU
block shortage and the hot weather for a 59-day delay in the 30 April to 1 September
2015 time period; and 4) a post-hearing brief in which it alleges at least 34 hot weather
days.

72. In light of the analysis presented in ECC’s REA and its expert report, we
do not understand why ECC contends in its brief that it suffered at least 34 days of hot

3 ECC’s letter attributes five days to heat/humidity, and three to wind. One day cannot
be classified because it fell in June 2015 during which ECC reports both wind
and high humidity on various dates. (R4, tab 200 at 2-6)
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weather delays. We find that the various numbers cannot be reconciled. Because the
weight of ECC’s presentation indicates that it 1s seeking a total of 218 days of
excusable delay (app. br. at 12, 18, 52, 57, 62), as calculated by the expert, we will
consider them in the same manner as the expert, that is, as a contributing factor to the
CMU block delay.

73. In the alternative, to the extent that the hot weather could be viewed as a
discrete delay and that ECC’s submissions to the contracting officer were sufficient to
constitute a claim, as discussed below, we find that there is a failure of proof for any
weather delays beyond those granted by the contracting officer. No witness addressed
this issue at the hearing and the record does not otherwise include proof of these delays.

E. Modification Nos. 16, 17 and 18 (71 Days of Delay)

74. The delays discussed thus far add up to the 147 days of excusable delay
indicated in the bottom line of the chart reproduced above. However, footnote 2 in
that chart states that “Mods 16, 17, 18 would extend the project by 71 cd and would be
excusable.” (Finding 35) (The chart is inconsistent and, therefore, somewhat
confusing. While the footnote alleges that these delays are excusable, in the body of
the chart they are included in the non-excusable delay column.)

75. Dated 29 December 2015, unilateral Modification No. 16 revised the
gravity feed to a sewage lift station (R4, tab 45). It increased the contract price by
$245,595 but added no additional time (id. at 2-3). ECC had submitted a series of
proposals for the change; in its final proposal on 29 July 2015, ECC requested
$411,209 but no additional time (R4, tab 174).

76. ECC never submitted an REA seeking additional time or money related to
the Modification No. 16 work, nor did it submit a claim to the contracting officer.

77. The Corps issued unilateral Modification No. 17 on 30 December 2015
(R4, tab 46). This modification changed the guest bathroom doors in the transient
quarters from wood to steel but added no time or money to the contract (id. at 2). In
its 14 October 2015 proposal for this work, ECC did not seek additional time or money
(R4, tab 185).

78. ECC never submitted an REA seeking additional time or money related to
the Modification No. 17 work, nor did it submit a claim to the contracting officer.

79. CO DeMattei signed unilateral Modification No. 18 on 22 January 2016 (R4,
tab 47). This modification required ECC to provide exterior LED lighting fixtures in
lieu of high pressure sodium (id. at 2). In a proposal for this work dated 9 April 2015,
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ECC sought $34,194 with no additional time (R4, tab 150). CO DeMattei issued the
modification for about $300 less ($33,888) with no additional time (R4, tab 47 at 2).

80. ECC never submitted an REA seeking additional time or money related to
the Modification No. 18 work, nor did it submit a claim to the contracting officer.

81. ECC did not state that it was entitled to a time extension for Modification
Nos. 16, 17 or 18 in its response to the show cause notice (R4, tab 198). '

82. ECC did not account for the time extensions allegedly required to perform
Modification Nos. 16-18 in the T62I schedule. Thus, although its expert calculates
that Modification No. 16 alone would have required 71 additional days (ex. A-16
at 62), T62I lists a one-day duration for this work (R4, tab 205 at 12 (mistakenly
referring to it as Modification No. 17)). Accordingly, if ECC’s expert is correct that
these modifications would have extended the completion date by 71 days, this would
cast even more doubt on ECC’s ability to have met a 30 November 2016 completion
date. '

CPARS Evaluation

83. During the hearing the parties presented testimony concerning USACE’s
post-termination preparation of a contractor performance assessment reporting system
(CPARS) evaluation of ECC. We have examined the documents cited by ECC
(exs. A-11, -12, -15; exs. G-3, -5) and in particular the marginal rating for the
“Management” factor, but conclude that they do not demonstrate any bias or animus
on the part of the contracting officer. Although this rating appears consistent with the
record as a whole and the testimony at the hearing, we conclude that it has no bearing
on the outcome of this matter.

DECISION

The legal standards for a default termination are well established. The Default
clause of the contract provides in relevant part:

If the Contractor refuses or fails to prosecute the work or
any separable part, with the diligence that will insure its
completion within the time specified in this contract
including any extension, or fails to complete the work
within this time, the Government may, by written notice to
the Contractor, terminate the right to proceed with the
work.
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The clause provides that the contract shall not be terminated if the delay arises
from unforeseeable causes beyond the control and without the fault or negligence of
the contractor. The clause further provides that the rights and remedies of the
government in this clause are in addition to any other rights and remedies provided by
law or under the contract. (Finding 5; FAR 52.249-10(a)-(b), (d)) The government
bears the burden to prove that its termination was justified. Lisbon Contractors, Inc. v.
United States, 828 F.2d 759 (Fed. Cir. 1987); New Era Contract Sales, Inc., ASBCA
No. 56661 et al., 11-1 BCA 934,738 at 171,022.

Here, the government has met its burden of proving that ECC did not perform
in a timely manner (findings 7, 9-10, 12-13, 24-28, 30). The burden shifts to ECC to
show that its nonperformance was excusable. DCX, Inc. v. Perry, 79 F.3d 132, 134
(Fed. Cir. 1996).

In its post-hearing brief, ECC makes four broad arguments in support of its
challenge to the default termination: 1) CO DeMattei failed to conduct the evaluation
required by FAR 49.402-3(f)(4) before terminating the contract for default; 2) USACE
failed to reconcile conflicting facts and information concerning ECC’s completion
percentage and ability to timely complete; 3) the termination was wrongful because
USACE relied on irrelevant financial information as the basis to terminate; and
4) USACE’s reliance on delay alone as justification for the termination is not
supported by the facts or precedent.

The foundation of ECC’s case is the alleged 218 days of excusable delay (if
Modification Nos. 16, 17 and 18 are included). But precedent from the Court of
Appeals for the Federal Circuit requires us to consider whether we possess jurisdiction
to consider these contentions. After the Federal Circuit issued its decision in
Securiforce International America, L.L.C. v. United States, 879 F.3d 1354 (Fed. Cir.
2018), we ordered the parties to submit supplemental briefs addressing the following
issues: 1) whether ECC submitted a claim under the CDA to the contracting officer
seeking a time extension for the delays that it contends are excusable; and 2) if not,
whether the Board possesses jurisdiction to consider these defenses in light of the
Federal Circuit’s decisions in M. Maropakis Carpentry, Inc. v. United States, 609 F.3d
1323 (Fed. Cir. 2010) and Securiforce.

Maropakis involved a contract to replace windows and the roof of a building.
After it completed the work late, the contractor sent the Navy a demand for a 447-day
time extension based on 5 alleged delays. The contracting officer responded that the
contractor had not submitted enough information to justify the requests and rejected
each of them. He invited the contractor to submit more information and cautioned that
his letter was not a final decision. Maropakis, 609 F.3d at 1325-26.
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The Navy later sent the contractor a demand letter in which it, among other
things, informed the contractor it would owe liquidated damages due to its late
completion. The contractor replied with a letter in July 2002 reiterating its earlier time
extension request but specifically mentioning only one of those delays, namely, a
107-day delay due to the removal of lead contaminated windows. Maropakis, 609
F.3d at 1326.

In December 2002, the contracting officer issued a final decision on the
government’s claim for liquidated damages. The contracting officer stated that he had
reviewed, among other things, the information presented by the contractor in its
July 2002 letter, but concluded that it had failed to present any new information to
change the Navy’s position. The contracting officer assessed liquidated damages of
$303,550. See M. Maropakis Carpentry, Inc. v. United States, 84 Fed. Cl. 182, 193
(2008).

The contractor then filed suit in the Court of Federal Claims alleging (1) breach
of contract due to government delay and seeking resulting time extensions, and
(2) breach of contract due to the government’s assessment of liquidated damages and
seeking remission of the full $303,550. The Court dismissed the contractor’s claim for
time extensions for lack of subject matter jurisdiction because it had not submitted a
claim for a contract modification and granted the government summary judgment with
respect to its counterclaim for liquidated damages. Maropakis, 609 F.3d at 1326-27.
The contractor appealed to the Federal Circuit, which affirmed the trial court’s
decision.

With respect to the time extensions, the Federal Circuit observed that
jurisdiction of a court or board requires both a valid claim and a contracting officer’s
final decision on that claim. Maropakis, 609 F.3d at 1327 (citing James M. Ellett
Constr. Co. v. United States, 93 F.3d 1537, 1541-42 (Fed. Cir. 1996)). A CDA claim
need not be submitted in any particular form or use any particular wording, but “it
must contain ‘a clear and unequivocal statement that gives the contracting officer
adequate notice of the basis and amount of the claim.” Id. (quoting Contract
Cleaning Maint., Inc. v. United States, 811 F.2d 586, 592 (Fed. Cir. 1997)).

Accordingly, for the tribunal to possess jurisdiction under the CDA, the
contractor must submit a proper claim—a written demand that includes (1) adequate
notice of the basis and amount of a claim and (2) a request for a final decision. In
addition, the contractor must have received the contracting officer’s final decision on
that claim (or a deemed denial if the contracting officer fails to act). Maropakis, 609
F.3d at 1328 (citing Ellett, 93 F.3d at 1541-42). A claim for more than $100,000 must
be certified. /d at 1329.
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The Federal Circuit, like the Court of Federal Claims, examined Maropakis’s
communications with the government and held that they did not meet the CDA
requirements for a claim. Among other things, the Court held that the July 2002 letter
was not a valid claim because “it did not provide the Contracting Officer adequate
notice of the total number of days actually requested in extension, it did not state a
sum certain,...it did not request a final decision” and was not certified. Maropakis,
609 F.3d at 1329.

Maropakis also contended that, even if it was not in technical compliance with
the CDA, the contracting officer had actual knowledge of the amount and basis of its
claim. The Federal Circuit rejected this, holding that there was no evidence that the
contractor ever placed the government on actual notice of the specific number of days
of extension that it would ultimately request. Maropakis, 609 F.3d at 1328-29.

Further, to the extent that the contractor could argue that the government was at
least fully aware of its 107-day time extension request related to the lead
contamination, the Federal Circuit rejected this on sovereign immunity grounds.
Maropakis, 609 F.3d at 1329. The Court explained that even if the government was
aware of Maropakis’s contentions, there was nothing in the CDA that excused it from
complying with the explicit statutory requirements. The Court held that it would
“enforce[] the ‘strict limits of the CDA as jurisdictional prerequisites to any appeal.
Id. (citations omitted). Accordingly, the Federal Circuit upheld the trial court’s
dismissal of the contractor’s time extension request for lack of jurisdiction.

359

The Federal Circuit also upheld the Court of Federal Claims’ grant of summary
judgment to the government on its claim for liquidated damages. Maropakis contended
that there was a distinction between claims and defenses that would allow it to raise an
excusable delay defense without submission of a claim. Maropakis, 609 F.3d
at 1329-30. The Federal Circuit disagreed, holding that “a contractor seeking an
adjustment of contract terms must meet the jurisdictional requirements and procedural
prerequisites of the CDA, whether asserting the claim against the government as an
affirmative claim or as a defense to a government action.” /d. at 1331. Because the time
extension claim was the contractor’s only defense to the liquidated damages claim, the
Court upheld the grant of summary judgment to the government. /d. at 1332.

The Federal Circuit has had several subsequent opportunities to address its
holding in Maropakis. In Raytheon Company v. United States, 747 F.3d 1341
(Fed. Cir. 2014), it was the government’s turn to run afoul of the rule. Rayrheon
mmvolved a contractor claim for additional money due to pension fund adjustments
under Cost Accounting Standard (CAS) 413, 48 C.F.R. § 9904.413, following the sale
of three business segments. The government denied liability but contended in the
alternative that it was entitled to a downward adjustment on any recovery to account
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for pension contributions made on contracts before the amendment of CAS 413 in
1995. Id. at 1347.

When a contractor closes a segment it 1s required to follow the revised CAS 413,
which may result in a change to the contractor’s accounting practices for pre-1995
contracts. Raytheon, 747 F.3d at 1353-54. Under the CAS clause, FAR 52.230-2, the
government is entitled to an equitable adjustment if the contractor makes a required
change to its established accounting practices that results in the government owing
more than it would have but for the change. Id.; see Raytheon Co. v. United States,

105 Fed. Cl1. 236, 285-86 (2012).

Although the downward adjustment that the government sought arose from
Raytheon’s segment closing and involved the proper application of CAS 413, the
Federal Circuit nevertheless concluded that it was outside the scope of the segment
closing adjustments. The Court of Appeals explained that because the downward
adjustment sought by the government was required by the CAS clause, rather than
CAS 413, the government had to pursue it by way of a separate claim under the CDA
subject to a written decision by the contracting officer. Raytheon, 747 F.3d at 1354.
Because the government failed to do so, the Court of Appeals affirmed the trial court’s
determination that it lacked jurisdiction to consider the government’s claim. /d.
at 1354-55.

The Federal Circuit reached a different conclusion on a government defense in
Laguna Construction Company v. Carter, 828 F.3d 1364 (Fed. Cir. 2016). In Laguna,
after an officer of the appellant pled guilty to conspiring to defraud the United States by
participating in a kickback scheme, the government moved to amend its answer in
Laguna’s appeal at the Board. The government contended that the fraud constituted a
prior material breach that relieved the government of its obligation to pay the vouchers
at issue. The Board agreed and granted the government summary judgment. /d. at 1367.

The Federal Circuit rejected Laguna’s contention that an affirmative defense of
fraud was a claim that required a decision by the contracting officer. The Court cited
the definition of “claim” currently codified at FAR 2.101: “Claim means a written
demand or written assertion by one of the contracting parties seeking, as a matter of
right, the payment of money in a sum certain, the adjustment or interpretation of
contract terms, or other relief arising under or relating to the contract.” The Court held
that “the government’s defense plainly does not seek the payment of money or the
adjustment or interpretation of contract terms.” The Court reasoned that to hold
otherwise would unnecessarily expand the definition of claim so as to bar any
affirmative defense for which the contracting officer did not issue a final decision.
Laguna, 828 F.3d at 1368.
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Finally, in Securiforce, the Federal Circuit had the opportunity to consider
Maropakis in the context of a termination for default. The contract at issue required
delivery of fuel to eight sites. The government terminated two of the sites for
convenience almost immediately and terminated the remainder for default two months
later. Securiforce, 879 F.3d at 1358. Securiforce raised as an affirmative defense to
the default termination that the government’s partial termination for convenience
constituted a prior material breach. Similar to Laguna, the Federal Circuit concluded
that a defense of prior material breach need not be submitted to the contracting officer
for a final decision. But the Court of Appeals also reiterated its holding in Maropakis
that “[t]o the extent the affirmative defense seeks a change in the terms of the
contract—for example, an extension of time or an equitable adjustment—it must be
presented to the CO, since evaluation of the action by the CO is a necessary predicate
to a judicial decision.” /d. at 1363 (emphasis added).

Based on these decisions, it is clear that, while all possible defenses need not be
submitted to a contracting officer for a final decision, a contractor contesting
liquidated damages or a default termination due to excusable delay must submit a
claim for a time extension before appealing to the Board. With this in mind, we
examine the 218 days of excusable delay asserted by ECC.

First, we hold that we lack jurisdiction to consider the majority of these alleged
delays, namely, the 9 days for late RFI responses, the 45 days due to the unavailability
of the second piling crew, and the 71 days for Modification Nos. 16, 17 and 18. ECC
never submitted a claim or an REA for these alleged delays and failed to mention them
in its response to the show cause notice (findings 49-60, 74-82). Accordingly,
consideration of these delays would be contrary to the statutory purpose of encouraging
resolution of disputes at the contracting officer level and beyond the limited waiver of
sovereign immunity in the CDA. Maropakis, 609 F.3d at 1329, 1331.

With respect to the two remaining sources of delay, 34 days for mobilization
delays and the 59 days for CMU block shortages/hot weather delays, it is undisputed
that the contracting officer had actual knowledge of these alleged delays and
mentioned them in the default termination letter (findings 9-30). But as described
above, the Federal Circuit has rejected the actual knowledge argument as a basis for
our jurisdiction. Maropakis, 609 F.3d at 1328-29. :

ECC’s strongest argument concerns the 34 days for the mobilization delay
because, among other things, it submitted both an REA and described these delays in
its response to the show cause letter (findings 9, 44-45). The REA sought more than
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$100,000‘but was not certified, however, which is fatal to its usefulness for invoking
-our jurisdiction.* 41 U.S.C. § 7103(b)(1); Maropakis, 609 F.3d at 1329.

The record indicates that ECC was well aware of the distinction between an
REA and claim. In its 9 January 2016 response to the show cause notice, ECC
referred to CO DeMattei’s rejection of the mobilization REA and promised to submit
another letter concerning that delay (finding 47). ECC began preparing a request for a
contracting officer’s final decision for 142 days of compensable delay and more than
$200,000. As we have found, ECC never submitted this claim. (/d.)

We conclude that ECC’s mobilization delay is comparable to the Maropakis
107-day lead window delay. Maropakis mentioned this delay in its response to the
government’s demand letter but appeared to indicate that it would submit a claim.
Maropakis, 609 F.3d at 1328. Similarly, ECC mentioned the mobilization delay 1n its
response to the show cause letter and promised further correspondence; in fact, it
began preparing a claim. ECC, like Maropakis, also referenced several other alleged
delays in its correspondence with the Corps but it has provided “no evidence that the
government was ever placed on actual notice of the specific number of days of
extension that [it] would ultimately request” for the delays, or some subset thereof.
See id. at 1328-29. Because ECC, like the Maropakis contractor, failed to submit an
actual claim that clarified its demands and met the requirements of the CDA, ECC has
not satisfied the jurisdictional requirements of the CDA. /d. at 1329.

ECC’s time extension request for CMU block shortages/hot weather delays fails
for similar reasons. In its response to the show cause notice, ECC stated that it was still
performing the block work and “estimated” the delay to be 45 days (finding 63). Thus,
ECC like the Maropakis contractor, ECC failed to place the Corps on notice of the
specific number of days it would request even for the discrete issue of CMU block
delays. Maropakis, 609 F.3d at 1328-29; see J.P. Donovan Constr., Inc., ASBCA
No. 55335, 10-2 BCA 9 34,509 (“approximately $65,000” is not a sum certain, thus,
Board lacks jurisdiction), aff’d, J.P. Donovan Constr., Inc. v. Mabus, 469 F. App’x 903
(Fed. Cir. 2012). This problem is heightened by its merger in the litigation with the hot
weather delays. ECC’s contentions concerning the hot weather delays evolved over
time (findings 64-72) and ECC never informed the contracting officer the final number
of days’ time extension it sought, either in isolation or in combination with the CMU
block.

* While an REA may achieve the same goal as a claim, it is not the same thing. A
contractor may submit an REA instead of a claim so that it can recover costs
not recoverable in the prosecution of a claim. See Bill Strong Enterprises, Inc.
v. Shannon, 49 F.3d 1541, 1549-50 (Fed. Cir. 1995), overruled in part on other
grounds Reflectone, Inc. v. Dalton, 60 F.3d 1572 (Fed. Cir. 1995) (en banc).
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In its supplemental brief, ECC contends that its various submissions to the
Corps were sufficient to confer jurisdiction under the CDA. It primarily relies on three
decisions. In Blake Construction Co., ASBCA No. 34480 et al., 88-2 BCA 1 20,552,
ECC observes that we held that the contractor submitted a claim even though it did not
specifically request a contracting officer’s final decision. While this is accurate, the
contractor in that appeal specifically stated the time extensions and the additional
money requested, and it certified the claim. We held that in the context of the
contractor’s repeated demands for relief, the contractor had done enough to satisfy the
claim submission requirements. /d. at 103,892-93, 103,895. ECC’s submissions are
not comparable because they lacked certifications and/or were vague as to the specific
number of days ECC sought.

ECC focuses on statements by the Federal Circuit in Reflectone, Inc. v. Dalton,
60 F.3d 1572 (Fed. Cir. 1995) (en banc), which concerned a “certified REA” that the
contractor submitted to the contracting officer, who issued a final decision denying it
and advising the contractor of its right to appeal to the Board. /d. at 1574. The issue
in Reflectone was whether Board jurisdiction required there to have been a pre-existing
dispute when the contractor submitted its claim, as that term is defined in the FAR. In
holding that there was no such requirement, the Court of Appeals observed how
inefficient it would be for the Board to dismiss an appeal such as that at issue and
require the contractor to re-submit the same claim to the contracting officer, starting
the whole process over. Id. at 1581.

Reflectone is largely inapposite to the present matter due to the focus in that
appeal on whether a pre-existing dispute requirement should be read into the
CDA/FAR. We agree with ECC to the limited extent that, when it has already
submitted an REA on the mobilization issue, there would be a certain amount of
inefficiency if it had to go back and certify and re-submit its claim to the contracting
officer, but that is the path that ECC chose by neglecting to submit the claim it began
preparing (finding 47). However, as the Federal Circuit explained in Maropakis, that
1s what the limited waiver of sovereign immunity in the CDA requires. Maropakis,
609 F.3d at 1328-29.

ECC also cites our decision in L-3 Communications Integrated Systems, L.P.,
ASBCA Nos. 60713, 60716, 17-1 BCA 9 36,865, in which, according to ECC, the
Board “reiterated the low threshold for claim submissions in considering jurisdiction”
(app. supp. br. at 9). L-3 does not speak to the issues in this appeal. That appeal
involved contracting officers’ final decisions that asserted government claims. We
found that each final decision stated a sum certain and a basis for the claim. We
rejected the contractor’s contention that the contracting officer was required to set out
each cost element that made up the claim and the reason that each was unallowable.
L-3, 17-1 BCA 36,865 at 179,624. We agree with ECC to the extent that the claim
submission requirements are fairly limited as the Federal Circuit explained in
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Maropatkis, but the contractor still must comply with them. As we have detailed, ECC
never brought the majority of its delay issues to the attention of the contracting officer,
it failed to certify the mobilization delay issue, and never finalized a specific delay for
the CMU block/hot weather issue. There is nothing comparable in L-33

With this issue resolved, we observe that in its supplemental brief ECC requests
that if we determine that we lack jurisdiction to consider its delay claims that we stay the
appeal so that it can submit a claim to the contracting officer. Assuming the contracting
officer denies it, ECC could then file an appeal which could be consolidated with the
present matter (app. supp. br. at 2). We decline this request both because of its lateness
and, based on our decision below, we believe it is unlikely that a time extension request
covering only a fraction of the time needed to complete would have any effect on the
outcome. Empire Energy Management Systems, Inc. v. Roche, 362 F.3d 1343, 1351-52
(Fed. Cir. 2004).

We now turn to ECC’s four contentions.

1. The Contracting Officer Made the Evaluation Required by
FAR 49.402-3(H)(4)

ECC contends that CO DeMattei’s termination decision was arbitrary and
capricious because he failed to perform the analysis required by FAR 49.402-3(f)(4).
FAR 49.402-3(f) identifies seven factors that the contracting officer shall consider in
determining whether to terminate a contract for default. These factors include: “The
urgency of the need for the supplies or services and the period of time required to
obtain them from other sources, as compared with the time delivery could be obtained
from the delinquent contractor.” FAR 49.402-3(f)(4). ECC contends that CO DeMattei
failed to comply with this factor because he did not make a meaningful comparison of
the time ECC and a replacement contractor would require to finish (app. br. at 34-37).

The factors in FAR 49.402-3(f) are not prerequisites to a valid termination.
DCX, 79 F.3d at 135. Although compliance or noncompliance with the regulation may
aid the Board in determining whether a contracting officer abused his discretion, the
regulation does not confer rights on the defaulted contractor. /d. A contracting
officer’s failure to consider one of the factors in FAR 49.402-3(f) does not require that
a default termination be converted to one for the convenience of the government. /d.

> In a similar vein, ECC cites Marshall Construction, Ltd., ASBCA Nos. 37014, 39361,
90-1 BCA 1 22,597, in which we found the claim to be “a bare bones affair” but
was sufficient because it sought as a matter of right a sum certain (in an amount
not requiring certification).
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We conclude that CO DeMattei properly considered the factors in FAR 49.402-3(f)
(findings 28-29). In terms of making a valid comparison between ECC’s time to finish
and that of a replacement contractor, it seems to us that an accurate schedule from ECC
would be a necessary prerequisite for making such a comparison. In the months leading
up to the termination, CO DeMattei provided ECC ample opportunity to provide the Corps
with a realistic schedule (findings 8-17).

In his termination memorandum, CO DeMattei indicated that he had lost faith
in ECC’s ability to provide accurate schedules (finding 28). From reviewing the
record, this is understandable. When ECC responded to the show cause notice on
9 January 2016, it represented that it had completed 51.94% of the work (finding 9).
Effectively, this meant that over a two-year period, for each day it worked ECC had
made about a half-day of progress. Despite completing just 51.94% in 24 months,
ECC attached a schedule to its show cause response that predicted it would complete
the project in less than 8 months (findings 10, 24). As we have found, ECC soon
pushed back the completion date another 3 months and then failed to keep pace with
this schedule (findings 12, 24). And this was not the first large scale schedule slippage
that ECC had reported on task order 6 (finding 11). We conclude that CO DeMattei
had substantial reasons to be skeptical about ECC’s ability to finish the project by the
end of November 2016.

We further conclude that CO DeMattei acted within his discretion in
considering ECC’s progress on the adjacent P937 project, for which he was also the
contracting officer. As we have found, the projects had several comparable features,
including the location, contract amount, subcontractors, delivery method, and type of
facility. (Finding 18) While past is not always prologue, when CO DeMattei was
making his termination decision we do not see how he could have ignored that ECC
was 15 months past the P937 completion date, with months of work remaining before
it could deliver beneficial occupancy (finding 20). Nor do we believe that he could
have ignored that when the contract completion date for task order 6 passed ECC had
completed an even lower percentage of work than it had completed on the P937 finish
date (findings 9, 19).

While it is true that Vertex was still working on the project at issue in July 2017
(and if the representations of ECC’s counsel in its post-hearing briefs are correct, it did
not meet the August 2017 completion date), we do not believe that determining whether
the contracting officer abused his discretion turns on how accurately he predicted the
future. The period of time it took the Corps to negotiate with the surety (and for the
surety to negotiate with ECC’s subcontractors), was not fully in the control of
CO DeMattei (finding 32). It is simply impossible to know whether ECC would have
completed the project more quickly than Vertex given all the vanables, such as the
change from a transient quarters to a bachelor’s enlisted quarters or that, but for the
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termination, ECC would have had to continue building two projects at the same time,
which had played some role in the delays (findings 19, 34).

ECC cites our decisions in L&H Construction Co., ASBCA No. 43833,
97-1 BCA 1 28,766 and S.7. Research Corporation, ASBCA No. 39600, 92-2 BCA
9 24,838, as support for its contention that CO DeMattei failed to consider properly the
relative completion times of ECC and its replacement. In L&H Construction, we
sustained a challenge to a default termination where the contracting officer relied on
materially erroneous information as to the appellant’s culpability for the delay and
materially erroneous information as to the labor and time to complete the work.
L&H Construction, 97-1 BCA 4] 28,766 at 143,556. As to the former point, we have
held that we lack jurisdiction to consider ECC’s excusable delay contentions because
ECC never submitted a claim for a time extension. Thus, when he terminated the
contract, CO DeMattei properly concluded that ECC failed to complete the project on
time.

As for the labor and time to complete, ECC has not proven that the contracting
officer relied upon erroneous information. According to ECC’s expert, at the time of
termination (four months past the completion date) ECC had completed 64% of the
work® (ex. A-7 at 8). By any measure, a great deal of work remained on the project
and we do not see any evidence that CO DeMattei misunderstood the effort required to
complete the project. Given that ECC was promising to complete the project in a little
over seven months, it appears that he had a better grasp on the time it would take to
complete than ECC.

In S.7. Research, we upheld a challenge to a default termination where the
contracting officer apparently did not consider FAR 49.402-3(f) at all, and did not
inquire about whether another contractor could complete the work until after
termination. S.7. Research, 92-2 BCA Y 24,838 at 123,926, 123,928. ECC has not
made any comparable allegation here. S.7. Research does not speak to an appeal
where the contracting officer considered the appropriate factors.

We reject ECC’s contention that the termination was an abuse of discretion
based on an improper evaluation of the FAR 49.402-3(f) factors.’

® The government contends that ECC was “at most, 58 percent complete” (gov’t br.
at 48) but given our determination it is not necessary for us to resolve this.

7 ECC also relies upon the decision of the General Services Board of Contract Appeals
in American Sheet Metal Corporation v. General Services Administration,
GSBCA No. 14066 et al., 99-1 BCA 930,329, but that appeal involved a failure
to make progress termination where the GSBCA found that the contracting
officer’s method of measuring the appellant’s progress was incomplete and
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2. The Contracting Officer Reasonably Considered the Record Before
Termination

ECC contends that CO DeMattei failed to reconcile conflicting facts and
information regarding ECC’s completion percentage and its ability to “timely
complete” (app. br. at 38). ECC makes two broad arguments. First, it contends that
the termination was an abuse of discretion because it was based on inaccurate data in
the show cause notice and the termination decision. Second; it contends that the
termination was an abuse of discretion because CO DeMattei did not meaningfully
consider the achievability of schedule T621.

Inaccurate Data

ECC directs us to the following statement in the 30 December 2015 show cause
notice: “As of Progress Payment Request No. 14, approved 22 November 2015, ECC
is 37 percent complete” (R4, tab 197 at 1). ECC’s complaint is not that this statement
was inaccurate but that this payment request was for the period ending 30 September
2015 and that ECC had completed additional work over the three months that followed
(app. br. at 39). But as we have found, this was the most recent pay request at the time
CO DeMattei issued the show cause notice and he considered ECC’s progress during
the interim by reviewing daily reports and talking to USACE personnel at the project
(finding 7).

ECC cites pay requests 15 and 16 in support of its contention that it had
completed additional work in the months leading up to the show cause notice (app. br.
at 39). But the record indicates that the Corps did not receive these pay requests until
18 January 2016 and 4 February 2016, respectively (R4, tabs 228-29). It would seem
rather unfair to fault a contracting officer for failing to consider documents not yet
submitted.®

Moreover, even if CO DeMattei could have calculated a more up-to-date
completion percentage, the error was harmless based on ECC’s response to the show
cause notice. As we have already discussed, that response indicated that ECC had

far different from one in which the contractor was months past the completion
date at termination.

8 ECC contends in its brief (at 11) that a draft of pay request 15 was available to the
contracting officer by 22 December 2015 and that it showed 45% completion as
of 30 November 2015. While ECC does not cite any evidence of this (other
than the final version stamped received on 18 January 2016), we do not believe
CO DeMattei would have been swayed by 45% completion less than two weeks
before the completion date.
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used up the entire time for performance while completing just over half the work.
Thus, it is not clear what ECC’s ultimate point is. Surely it is not contending that the
contracting officer would not, or should not, have issued a show cause notice if he had
known ECC had completed less than 52% of the work at the expiration of the contract
term. To the contrary, CO DeMattei would have been neglecting his duties if he had
let the contract completion date pass by without taking any action.

ECC makes a similar argument concerning the following statement in the
termination for default letter: “As of today’s date, ECC is 124 days past the contract
completion date, and as of Progress Payment Request No. 17 [for the period ending
29 February 2016 (R4, tab 230)], approved 23 March 2016, the project is far from
completion, only 56 percent complete” (R4, tab 2 at 6). ECC complains that the
quoted language does not take into account that ECC made progress in March and
April (app. br. at 40). But once again the Corps did not receive this pay request until
18 March 2016 and it was the most recent at the time of termination (R4, tab 230).
CO DeMattei kept himself up to date on ECC’s progress during this period. His
observations of ECC during this time period reinforced the notion that it could not
meet its schedules because “the placement that was required...was not met during that
time period, just like the recovery schedule before that, the recovery schedule before
that, the baseline, and any other schedule that was submitted.” (Finding 25)

The most salient point with respect to ECC’s performance during this period is
that even its own expert agreed that it did not make the progress required in the T621
schedule (findings 24, 26). Thus, if in the termination letter CO DeMattei had
specifically discussed ECC’s progress in March and April, he would have stated that it
continued to fall behind schedule, which clearly would not have been helpful to ECC.

Consideration of Schedule T621

ECC next contends that CO DeMattei failed to reconcile conflicting
information concerning the achievability of the T62I schedule. It contends that he
should have concluded that ECC would complete the project by the 30 November
2016 completion date in that schedule (app. br. at 41-44).

Before we address these issues, we consider whether CO DeMattei even had to
analyze whether the T621 schedule was achievable. In our view, ECC’s assertion that
it could have completed the project by 30 November 2016-350 days after the contract
completion date—is hardly something that works to its benefit. CO DeMattei could
have terminated the contract without considering T621 because, as we have found, the
contract provided that the contracting officer could terminate the contract if ECC
failed to complete the work on time. The Federal Circuit has upheld a comparable
termination even though the contractor succeeded at trial in proving some excusable
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delay when that excusable delay was not enough to extend the contract date to the
projected completion date. Empire Energy, 362 F.3d 1343.°

Nevertheless, CO DeMattei did consider the T62I schedule. Assuming for the
moment that he was required to do so, we will examine whether he acted within his
discretion. As we have found, he tasked a USACE scheduling professional,

Ramon Sundquist, with reviewing that schedule. Mr. Sundquist gave the schedule
what could be called a mixed review. While declining to recommend approval, he
concluded that with subcontractor buy-in, appropriate manpower and sufficient
material deliveries, the schedule was achievable. But he did not verify that ECC had
achieved, or was in the process of achieving, these predicates for timely completion.
(Finding 16) In our view, a fair reading of Mr. Sundquist’s memo is that, if ECC did
everything right in managing the project going forward, it could meet a 30 November
2016 completion date. However, even Mr. Sundquist did not believe that ECC would
do everything right after more than two years of struggling (id.).

CO DeMattei considered Mr. Sundquist’s analysis as well as ECC’s
performance to date on task order 6 and P937. He also allowed ECC to perform for a
period of time under the T62I schedule but ECC did not meet its projections for March
and April. Based on these considerations, he concluded that the 30 November 2016
completion date was not credible. (Findings 17, 25)

The Federal Circuit has held that “although a contracting officer has discretion
with respect to contract termination, a termination for default will be set aside if it is
arbitrary or capricious, or constitutes an abuse of the contracting officer’s discretion.”
McDonnell Douglas Corp. v. United States, 182 F.3d 1319, 1326 (Fed. Cir. 1999)
(citing Darwin Construction Co. v. United States, 811 F.2d 593, 598 (Fed. Cir. 1987)).
Further, the Court of Appeals held in McDonnell Douglas that “[w]hen there is no
nexus between the decision to terminate for default and contract performance, as was
true in Darwin, [Schlesinger v. United States, 390 F.2d 702 (C1. Ct. 1968)], and
[John A. Johnson Contracting Corp. v. United States, 132 F. Supp. 698, 704-05
(Ct. CL. 1955)], the termination for default may be arbitrary and capricious and set
aside in favor of a termination for convenience.” Id.

® In Empire Energy, the Federal Circuit upheld a default termination where the
contractor alleged 106 days of delay but would have needed 154 days to
complete. As the Court held, “Empire still would have had nearly fifty days of
unexcusable delay, justifying the Air Force’s termination.” Empire Energy,
362 F.3d at 1351-52. So too here. Even if we had jurisdiction to consider
ECC’s excusable delays, they would only have pushed the contract completion
date to 9 July 2016 (app. br. at 18), which would be more than four months
short of its purported 30 November 2016 completion date.
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The record demonstrates that CO DeMattei did not rush into his termination
decision but rather went through a process in which he considered ECC’s response to
the show cause notice, then worked with ECC on the submission of an achievable
schedule while also considering the views of an internal USACE scheduling expert
and ECC’s overall performance on both projects. The great weight of the evidence
indicates that there were substantial reasons to doubt that ECC would complete the
project by 30 November 2016. It is clear from the record that CO DeMattei’s decision
was the product of reasoned decision-making and that there was a nexus between the
facts and his ultimate decision. We do not believe ECC was owed anything more
under controlling precedent.'°

3. The Contracting Officer did Not Rely on Irrelevant Financial
Information as the Basis to Terminate

In its brief, ECC presents a short argument in which it contends that the
termination was arbitrary and capricious because CO DeMattei “relied on irrelevant
financial information as the basis to terminate” (app. br. at 45). But this is not
accurate. While CO DeMattei’s final decision referred to ECC’s “grave financial
condition™ he cited as the reason for the termination ECC’s failure to complete the
work on time (finding 30).

While it is undisputed that ECC had to rely on its surety for financial assistance
because it could not pay its subcontractors (see, e.g., app. br. at 8), the precise contours
of ECC’s financial troubles are in dispute. In its brief, ECC contends that the financial
issues had been resolved, which, in its view, demonstrates that the contracting officer
“was in search of excuses to terminate ECC™ (id. at 45-46).

We do not see how this argument can change anything. As we have seen, at
termination, ECC had missed the completion date badly and had not submitted a claim
for a time extension. CO DeMattei did not need to “search” for a reason to terminate
because there was a very apparent one and the government needs only one basis for a
default termination. Quality Trust Inc., ASBCA No. 59983, 16-1 BCA 9 36,368.
There was no additional obligation that required CO DeMattei to determine how

10 ECC also relies on Jamco Constructors, Inc., VABCA Nos. 3271, 3516T, 94-1 BCA
9 26,405. In those appeals, the VABCA held that a contracting officer failed to
properly consider FAR 49.402-3(f)(4), because he failed to analyze the relative
completion times of the contractor and its replacement. /d. at 131,362. Jamco
is distinguishable because we have found CO DeMattei’s inquiry to be
reasonable under the circumstances. Moreover, VABCA precedent is not
binding on us.
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ECC’s financial condition impacted its performance as compared to other factors such
as its management.'!

4. USACE’s Reliance on Delay for Termination

In what is the longest argument in its brief, ECC makes three contentions:
1) unexcused delay alone is not sufficient to support termination (app. br. at 47-48);
2) that it suffered delays related to mobilization and other issues (id. at 48-52); and 3)
that the analysis of its expert is superior to that of the government’s expert (id. at 52-63).

First, ECC contends that delay alone is not sufficient to terminate the contract.
Rather, it contends, “[t]he more standard remedy for delay is through the assessment
of liquidated damages” (app. br. at 47). This is incorrect because a failure to perform
on time is a basis for termination. DCX, 79 F.3d at 134.

Default termination and the assessment of liquidated damages are not an
either/or proposition. As we stated above, the Default clause specifically provides that
the government’s rights and remedies under the clause are in addition to any other
rights and remedies it has under the contract or by law. FAR 52.249-10(c). One of
those other rights is contained in the Liquidated Damages clause (finding 5), which
specifically grants the government the authority to continue the assessment of
liquidated damages post-termination until the work is completed. FAR 52.211-12(b).
Thus, in Empire Energy, the contracting officer assessed liquidated damages and
terminated the contract for default. Empire Energy Management Systems, Inc.,
ASBCA No. 46741, 03-1 BCA 932,079 at 158,547, 158,563; see Empire Energy,
362 F.3d at 1354 (citing Fla. Dep 't of Ins. v. United States, 81 F.3d 1093, 1097
(Fed. Cir. 1996); Olson Plumbing & Heating Co. v. United States, 602 F.2d 950, 955
(Ct. Cl. 1979)).

ECC next contends that mobilization delays, a CMU block shortage, and hot
weather delayed its performance. We have held that we lack jurisdiction to consider
these delays. '

Finally, ECC concludes with a long section discussing the relative merits of its
expert’s report compared to that of the government. We have obviated the need to
resolve this by considering this appeal based on the conclusions in the report of ECC’s
expert.

' ECC also implies that the Corps caused the financial difficulties and delayed the
project by interfering with ECC’s subcontractor, Kooheji. As with the other
alleged delays, ECC has not submitted a claim for a time extension.
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Because we conclude that the contracting officer acted reasonably in
terminating the contract for failure to complete on time, we will not address USACE’s
contention that the termination was justified based on ECC’s allegedly false
certifications that it was paying Kooheji when, according to the Corps, it was not.

CONCLUSION

For the foregoing reasons, we deny the appeal.
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OPINION BY ADMINISTRATIVE JUDGE PROUTY

The dispute before us,* which was aired in a three-day hearing, is centered upon
the government’s acceptance of certain pre-fabricated relocatable buildings (RLBs) for
use at two different sites in Afghanistan. As will be described in far greater detail
below, different government contracting officer representatives (CORs) at the two
different locations had diverging views regarding whether the RLBs initially provided
by appellant, Relyant, LLC (Relyant), should be permitted under the contract
specifications that applied to both locations. In particular, the RLBs delivered to the
first site passed a First Article Test (FAT) at that site, but were deemed to be out of
compliance with the contract’s statement of work (SOW) by the contracting officer
(CO), and were not permitted at the second site. To get around the problem, Relyant
shipped the RLB components first delivered to second site to the first site, where the
local accepting authority (not the CO) apparently turned a blind eye to the RLBS’
failure to comply with the SOW?; Relyant then revamped its means of manufacturing
the RLBs to provide RLB components that satisfied the CO (and contract) at the
second site. Yet, despite the equities of the matter superficially weighing in favor of
Relyant for having had some units accepted, we find that we cannot grant it the relief

1 We granted summary judgment in favor of the government in the related appeal of
ASBCA No. 58172. See Relyant, LLC, ASBCA No. 58172, 16-1 BCA 1 36,228,
aff’d, 683 F. App’x 960 (Fed. Cir. 2017). Citations to the Rule 4 file herein refer
to a single Rule 4 file that was originally submitted for that first appeal and later
supplemented for this one.

2 To be clear, there was only one CO at a time on the contract. As noted, though, there
was more than one COR.
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sought. The CO was within her rights to hold Relyant to the specifications contained
within the contract’s SOW, and the evidence does not support a finding of superior
knowledge on the part of the government. Moreover, the doctrine of good faith and
fair dealing does not override the express terms of the contract; however, in the
circumstances presented here, it does impose upon the government certain obligations
with regard to timeliness of government responses to Relyant’s request to amend the
SOW, for which Relyant is entitled to certain relief.?

FINDINGS OF FACT

l. The Contract

The idea behind the RLB is rather clever: standard sized steel shipping
containers — ubiquitous in the modern world and designed to be easily transported —
would be modified to be used as modular building blocks to make larger buildings for use
in contingency operations (tr. 1/195-96, 201-04). On 15 May 2008, the Bagram Regional
Contracting Center in Afghanistan (the Army or the government) solicited proposals
for the above-captioned contract (the contract), which was a multiple award,
indefinite-delivery/indefinite-quantity (ID1Q) contract for the manufacture, delivery, and
installation of RLBs in Afghanistan (R4, tab 1).

The seeds of the dispute that are now before us were sown in Relyant’s*
proposal in response to this solicitation. The SOW accompanying the solicitation for
the contract required the installation of gypsum interior drywall to the interior of
the shipping containers that would cover fiberglass insulation that was a minimum of
three inches thick (R4, tab 1 at 17, 14.1.1.1). Relyant proposed a different
configuration: this was the use of a sandwich panel, including Styrofoam® as the
insulator, instead of separate insulation and drywall (R4, tab 243 at 11-12°; see also
tr. 2/124-26). This configuration made all the difference in the world to how Relyant

3 We also resolve a number of motions regarding the entitlement of Relyant to amend
its complaint; the government’s entitlement to amend its answer; and whether
an adverse inference should be drawn against the government due to certain
discovery hiccups. Our decisions on those matters — granting, in large part, the
motions to amend the complaint and the answer and denying the motion for an
adverse inference — will be explained herein.

4 Critical Mission Support Services was Relyant’s predecessor in interest for this contract
and, in fact, was the company that bid on and obtained this award (tr. 1/44).
We, nevertheless, generally refer to it as Relyant, herein, for simplicity.

® Relyant’s Chief Executive Officer (CEO), Mr. Smith, testified that the insulating
material in the sandwich panel was polystyrene, as opposed to Styrofoam
(tr. 2/127). For our purposes, this is not a material difference.

® These pages are numbered 8 and 9 in Rule 4, tab 248.
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would manufacture the RLBs. Its single sandwich panel would be less likely to be
damaged during shipping than the drywall/insulation combination (tr. 2/155), thus
Relyant could install the sandwich panel at its factory in Turkey prior to shipping it to
Afghanistan, rather than shipping the items separately and installing the drywall in
Afghanistan (id., tr. 2/207). Indeed, the advantages of this method were key to
Relyant’s operations plan (see generally tr. 2/196, 206-07).

On 22 September 2008, the Army awarded the above-captioned contract
(the contract)” under the solicitation to Relyant (R4, tab 1 at 1). The contract signed
by Relyant and the government did not adopt the change to the SOW proposed by
Relyant relating to the substitution of the sandwich panel for the drywall and
insulation interior walls (R4, tab 1),8 although Relyant’s management initially
assumed that the proposal had been adopted (tr. 2/176). As will be seen, this
assumption was unfortunate.

The contract incorporated by reference a number of standard clauses under the
Federal Acquisition Regulation (FAR), including FAR 52.209-4, FIRST ARTICLE
APPROVAL — GOVERNMENT TESTING (SEP 1989) (hereinafter, the first article test
clause or FAT clause), with the words “Shall be incorporated in every delivery order”
immediately following its notation (R4, tab 1 at 39). One provision of this FAT clause
that is of importance to the dispute here is paragraph (b), which provides in part, “The
notice of...approval [of the test] shall not relieve the Contractor from complying with all
requirements of the specifications and all other terms and conditions of the contract.”

Another contract provision that is important with respect to changes to the SOW
is contained in paragraph 3.0 to the SOW portion of the contract, “Modifications,”
which provides that “[a]ll...modifications to requirements specified in this SOW must
be directed by the Contracting Officer (CO)” (R4, tab 1 at 15).

The contract also included the FAR’s Ordering clause (FAR 52.216-18,
ORDERING (OCT 1997)), which provides that, in the event of a conflict between a task
order and the contract, “the contract shall control” (R4, tab 1 at 44).

" Relyant was not the only awardee under this multiple award task order contract
(tr. 1/45-46).

8 Relyant’s proposal was written in such a way that the government was not required
to accept its proposed deviation from the solicitation’s SOW (tr. 2/175).
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. Delivery Order 1

Delivery Order 1 (DO1) was issued to Relyant on 22 September 2008 (R4, tab 4),
the same day the contract was awarded. DO1 required the delivery and installation of
nine two-story RLBs to Forward Operating Base (FOB) Sharana, Afghanistan (Sharana)
(id. at 1-2). DO1 also included a requirement to submit one of the nine RLBs delivered
to Sharana for first article testing within 180 days (i.e., by 21 March 2009), and included
the previously-discussed FAT clause (id. at 2-3).

Subsequent to the issuance of DO1, the parties recognized that DO1 had failed
to make any allowance for the cost differential of delivering the RLBs to Sharana, as
opposed to Bagram Airfield Afghanistan (Bagram) (the contract had a contract line item
number (CLIN) for delivery to FOBs that had been inexplicably left off of the DO?) (R4,
tab 9 at 1-4). Apparently, because of funding constraints, the number of RLBs provided
by DO1 needed to be reduced in order to accommodate the added delivery costs (R4,
tab 6 at 1 (Relyant noting that, absent increased funding, the number of RLBs would
need to be reduced)). The parties also decided to “incorporate mechanical and window
changes into CLIN 0002 unit pricing” (R4, tab 24 at 2). Thus, on 2 and 3 April 2009,
the parties executed bilateral Modification No. PO0001 to DO1 that reduced the number
of RLBs provided and installed by Relyant from nine to six, changed the pricing of the
RLBs to some degree, amended the SOW, and added an unpriced CLIN (with a “not to
exceed” amount) for transportation of the RLBs to FOB Sharana (id. at 1-3). The
portion of the SOW that required the drywall/insulation combination remained
unmodified by this change order (see generally R4, tab 24). This modification also
included a “release of claims,” stating that the modification constituted “a full, complete
and final accord and satisfaction” of all claims “attributable to the changes contained
herein or the events that give rise to them” (id. at 4).

II. Delivery Order 2 and Others

On 24 December 2008, the Army awarded to Relyant DOs 2 and 3 for the
delivery and installation of one and two more RLBs, respectively, at Bagram (R4,
tabs 17-18). Three days later, on 27 December 2008, the Army awarded DO4 to
Relyant for the delivery and installation of two additional RLBs at Bagram (R4,
tab 19). The RLBs ordered by these DOs were all two stories tall (R4, tab 17 at 1-2,
tab 18 at 1-2). Two additional DOs (5 and 6) were issued on 1 February 2009 for the

® Though this CLIN referenced transportation from Bagram to Sharana (see R4, tab 1
at 4), the parties understood that transportation of RLBs to Sharana would not
necessarily go through Bagram. They understood that what was being priced by
this CLIN was the cost differential of shipping RLBs to Sharana from Turkey,
versus the less expensive option of shipping them to Bagram from Turkey
(tr. 2/106-07, 134-36).
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installation of two more RLBs at Bagram each (see R4, tab 268 at 2), but these, like
DOs 3 and 4, have no bearing upon this appeal. In sum, the government ordered a
total of 15 RLBs from Relyant, 6 of which came from DO1, one from DO2.

IV. Delivery of the RLBs, Government Concerns, and the First Article Test of
the RLB Delivered to FOB Sharana

Manufacture of the “cans”! in Turkey began sometime in late 2008 or early
2009 and the first of them were delivered to Sharana sometime in early April 2009,
with their first mention in the record being found in an internal Army email, dated
7 April 2009 (see R4, tab 255 at 330). This email discussed the planning of a
government inspection of RLB cans delivered to Sharana. Although government
officials believed these were non-compliant with the contract for several reasons,
including their being damaged during shipping,'? Relyant believed it could repair these
(see id.).

DO1, as noted above, required delivery of a first article RLB for testing at
Sharana, consistent with the contract’s requirement for first article testing. DO2,
however, required the delivery of an RLB to Bagram. Although the normal, prudent
course of action for a contractor like Relyant might have been to complete the FAT for
DO1 at Sharana first and then construct the cans for subsequent RLBs, because of
scheduling pressure for DO2, Relyant felt that it could not wait to pass the FAT before
it began shipping cans for later RLBs to Bagram (tr. 2/28). Consistent with the parties’
desire to expedite matters, Relyant and the government came to an agreement that,
rather than require a FAT for each DO (as required by the original contract), passing the
FAT for the DO1 RLB would be sufficient to meet FAT requirements for subsequent
DOs (see tr. 1/52-53). Thus, on 21 May 2009, they executed Amendment 1 to DO2 to
make this change to that delivery order (this change also explicitly adopted the FAT
clause into the delivery order as required by the contract) (R4, tab 36), and effected the
change contract-wide through change Modification No. PO0004 to the contract,
executed on 18 June 2009 (R4, tab 246).

Part of the motivation for simplifying the FAT procedures was the issue of
progress payments under the contract. Under the FAT clause, the CO believed that no
partial payments could be made to Relyant on a DO until after an RLB for that DO

10 The government’s 12 hearing exhibits are renumbered and referenced herein as
Rule 4, tabs 265 through 276.

A “can,” as used here, refers to a shipping container modified for use as an RLB
component (tr. 1/195-96).

12 There was testimony that some of the damage came from bullets during an ambush
of the convoy that shipped the cans to Sharana (tr. 2/194-95).
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passed the FAT (tr. 2/32-33). Relyant reasonably sought relief so that it could obtain
cash flow to support its work on the project (see, e.g., R4, tab 41 at 2).

According to Relyant, the first cans were delivered to Bagram (at the “wounded

warrior” site*®) on 20 April 2009 (R4, tab 249). This is consistent with a 21 April

2009 email from Air Force First Lieutenant (1Lt) Aaron Zorn, the COR at Bagram to
Captain (Capt) Ron Hilliard (the CO at the time) and others in the government which

Relyant now asserts supports its claim of superior knowledge. We do not read this
email the same way that Relyant does (more about this later), but reproduce it in full

here because of the importance Relyant now places on it:

(R4, tab 250)

Gentlemen,

[Relyant] made a number of changes to the IDIQ design for
the buildings in Sharana. The “government” there okayed
these changes. From that point, they began construction on
our containers with the new mods. They discussed these
mods with us 2 months ago. For the most part, these
changes made sense, but we asked them to resubmit every
change they made so that our team could bless them off.
They have yet to send us any documentation of the changes
and now the cans are here. | have mentioned this before to
everyone (my bosses, Captain Moore and I’m not sure if |
mentioned it officially to Capt Hilliard). The answer was
“we’ll deal with it when they get here.” Well, they’re here
now. How are we going to go about accepting them? For
example, the walls are not drywall. They even brought us a
sample to a meeting. We said we agreed that the material
had some advantageous qualities, but asked that they
provide paperwork to officially get them approved. In the
process, they would be required to provide the fire ratings
of the material. What if it’s no good now? Are we going to
make them rip out the walls? We need to discuss how
we’re going to tackle this.

13 The “wounded warrior” site was the location for the DO2 RLB at Bagram (tr. 2/137,

144).
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This email highlights a contract administration problem that had been
brewing for some time: unauthorized decision-making relating to the SOW.
Both Sharana and Bagram had Field Engineering Teams (FETS) tasked with
overseeing the implementation of the RLB construction efforts from the
government’s side (tr. 3/10). The FET in Bagram, however, can best be described
as being senior to the Sharana FET, since it had drafted the original SOW and was
the primary resource of technical expertise for the CO (id.), who alone had the
authority to amend the SOW (tr. 3/11). Nevertheless, in their (understandable)
desire to solve problems and get RLBs completed, the Sharana FET appears to have
prematurely agreed to changes to the SOW without getting proper approval from the
CO (tr. 3/19-20). Captain (Capt) Timothy Moore, the CO who was stationed at
Bagram, took action to rein this in once it came to his attention and raised it in a
meeting with Relyant there (tr. 3/20-21) and on other occasions (tr. 3/23-24). The
point was further made in an email sent by the Sharana COR to Relyant on 6 October
2008, where it was underscored that responses to requests for information that could
potentially affect future DOs and could also affect requirements for all contractors
would be coordinated through Capt Moore at Bagram (R4, tab 30 at 3-4).

After overcoming a number of challenges, including its use of the wrong
standard for electrical wiring (R4, tab 55 at 1-2), Relyant passed the FAT at Sharana
on 25 August 2009 (R4, tab 62). According to testimony by Mr. Smith, Relyant’s
CEO, who spent approximately three weeks at Sharana to be on hand for the FAT, the
government personnel conducting the tests at Sharana made no objection, in his
presence, to the use of the sandwich panel in lieu of the drywall/insulation
combination (tr. 2/148-49). Mr. Smith noted that the government official overseeing
the FAT at Sharana, Lieutenant Colonel (Lt Col) Herrington (who was the COR at that
location (tr. 1/39)), must have been aware that they were using the sandwich material,
but there was no testimony that the subject was ever specifically raised to his attention
(tr. 2/149). Ultimately, around 22 August 2009, Lt Col Herrington informed
Mr. Smith that Relyant’s RLB in Sharana had passed the FAT (tr. 2/148-49; R4,
tab 62). Upon Lt Col Herrington’s recommendation, the CO, Ms. Pleasant,'* formally
accepted the results of the FAT on 25 August 2009 (R4, tabs 62, 63).

V. Relyant’s Request to Use the Sandwich Panel in Deviation from the SOW

Despite allowing Relyant to pass the FAT at Sharana in late August 2009, the
CO had rejected the material substitution of the sandwich panel for the
insulation/drywall earlier that same month. Relyant’s efforts to obtain approval for the

14 On 22 April 2009, administrative control of the contract on the government side
passed from Afghanistan, where Capt Hilliard had been the CO, to the Rock
Island Contracting Center (RICC) in Illinois where Ms. Pleasant became the
CO, holding that role through November 2009 (R4, tab 26; tr. 1/38-39).
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substitution began almost a year earlier. On 1 November 2008, Relyant submitted a
written request to then CO, Capt Moore, to substitute the sandwich panel for the walls
and ceilings, as opposed to the drywall/insulation requirement contained in the SOW
(R4, tab 273 at 3-5). This request was likely discussed with Capt Moore before it was
submitted, although he has no independent recollection of it (tr. 3/15). There is
evidence that this initial request was lost due to a computer systems crash on the part
of the government in November 2008 (tr. 3/59; R4, tab 273). In any event, as will be
discussed shortly, there is no persuasive evidence that the request was ever granted by
the CO, while there is significant evidence that it was not granted.

Relyant claimed to have re-sent the substitution request to the government
shortly after being informed of the computer crash (see R4, tab 257 at 483), but
there was no evidence presented at the hearing from either Relyant or the government
to support that assertion. Contemporary evidence (in the 21 April 2009 email from
1Lt Zorn discussed above (R4, tab 250)) supports a finding that the government
was waiting for Relyant’s resubmittal. The first substantiated re-submission of the
request appears in a 22 April 2009 email from Relyant to the government in which
Relyant forwarded the 1 November 2008 substitution request to the government (R4,
tab 257).%> Relyant sent a follow-up email on 30 April 2009 asking for “information
concerning the submittals” and stating that Relyant would “need documentation to
proceed” (R4, tab 29). On 12 May 2009, Relyant again raised the issue in an email to
1Lt Zorn, stating that, “we need approval of the submittals | sent some time ago to
prevent delays in the actual assembly...I have not had a reply other than that it is being
looked into” (R4, tab 33). 1Lt Zorn replied to this email the next day, stating in part:

As far as submittals are concerned, the FET has okayed all
of them, but RICC is going about making it official. I’'m
not sure what this process includes. They thought it

was already handled, but they were referring to the main

3 mods that came down. 1I’m not sure if | can give you the
go ahead — | wouldn’t want to direct you and then
something change. At least, so your mind is at ease, the
FET has okayed those changes. Thanks for your continued
aggressiveness on this project execution.

(R4, tab 34 at 1)

15 The author of this email made the statement that he had previously sent another
copy of the substitution request to the government after the November
computer crash, but, as noted above, there is no other evidence of such a
submission.
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There is no documentation in the record that the subject arose again until
23 July 2009, when 1Lt Zorn informed Relyant that the material substitution request
needed to be submitted on a different form (R4, tab 237 at 41).

In response to this request from the government, on 30 July 2009, Relyant
forwarded to the CO an “AF IMT 3000” Material Submittal form, seeking approval to
utilize the sandwich panel (R4, tab 248). Consistent with the recommendation made
by 1Lt Katherine Schultz (who had just succeeded 1Lt Zorn as COR at Bagram (see
R4, tab 245 at 2)), it was rejected by the CO, Ms. Pleasant, on 5 August 2009 (R4,
tab 248). 1Lt Schultz had noted that Styrofoam (which she believed to be part of the
panel) was combustible and could burn quickly if the fire retardant additive to the
material were overcome by a larger fire, and that the sandwich panels would not meet
the one-hour firewall requirement in the contract (id. at 3).

The evidence presented by Relyant to support its allegation that an authorized
representative of the government had earlier agreed to the material substitution was not
persuasive. At the hearing, Relyant presented the testimony of Mr. Creed Williams, its
project manager at Bagram, that “one of the first contracting officers...before Captain
Moore” had approved the sandwich panel substitution relatively early on in contract
performance (tr. 1/120-22). Mr. Mills, Relyant’s project manager at Sharana, also
testified to his “understanding” that Capt Moore had “signed off”” on the substitution
request before issuing DO2 (tr. 2/160). Mr. Williams’ testimony was rather vague and
appeared to be based upon what Mr. Mills had told him, notwithstanding his statement
that he had “no question” that the approvals had been submitted (tr. 1/121). Mr. Mills’
“understanding” of what Capt Moore (as opposed to the CO before Capt Moore, whom
Mr. Williams testified about) had agreed to had an even less firm basis than
Mr. Williams’. It would not be inconsistent with Relyant’s general corporate belief
that, in making the contract award to Relyant, the government adopted its technical
proposal (see id.). To the extent that “the government” at Sharana had “Okayed” the
changes, as stated in 1Lt Zorn’s 21 April 2009 email quoted above (see R4, tab 250),
that email is most consistent with unauthorized personnel making such statements,
especially in light of the email’s further statements that Relyant had been directed to
submit a formal substitution request months earlier, which had not been forthcoming at
the time of the email (see id.). Although we do not question the sincerity of these
witnesses, we do find their testimony on this matter to be unconvincing.

Indeed, overwhelming evidence supports a finding contrary to this testimony.
First, Capt Moore testified at the hearing that he did not recall approving the
substitution request (tr. 3/16). This is consistent with the contract documents reflected
in the Rule 4 submission, which includes Modification No. PO0001 to the contract (by
numbering convention, the first modification), dated 23 December 2008 (R4, tab 15),
followed next by Modification No. P00002 to the contract, dated 22 April 2009, which
changed the contracting office (R4, tab 26). If there had been any written change after
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P00001, but before the 22 April 2009 modification, it would have received the P00002
numeration and the 22 April modification would have received a later number.
Further, if Capt Moore or anybody else in the government had approved the
substitution, we would expect that Relyant could produce documents stating as much;
it never did.'® Moreover, if the two Relyant managers had actually seen such
approvals, we would expect them to have made some sort of statement to the
government, when they resubmitted their substitution requests in April and July 2009,
that Capt Moore or somebody from the government had already approved them.
Instead, they were submitted as if they had already been provided to the government
but not acted upon (see R4, tab 257). Indeed, the notion that the submittals had been
previously submitted, but not acted upon, is inherent in the correspondence from
Relyant in April through June 2009, discussed at length above. This indicated that
Relyant was waiting for the government’s approval of its submittals, including the

12 May 2009 statement that, “I have not had a reply other than that it is being looked
into.” (R4, tab 33) Thus, we conclude that this is what happened here, and the
government did not approve the deviation.

On 10 August 2009, Relyant sent a letter to the CO informing her that it would
not resubmit the submittals, but would, instead, forward the cans from Bagram to
Sharana, where they were considered to be acceptable (R4, tab 249).1” The record
does not reflect what, if any, response CO Pleasant made to this letter, but apparently
she permitted noncompliant RLBs to be accepted at Sharana,*® and all six RLBs built
at Sharana used the sandwich material (tr. 2/147). Indeed, as noted above, the cans

16 As written “evidence” of the submittals having been approved, Relyant’s post-trial
brief references pages of tab 237 to the Rule 4 file (app. br. at 5). It turns out
that tab 237 is Relyant’s claim to the CO, and the cited pages are Relyant’s
narrative assertions of what happened during contract administration. Needless
to say, the evidentiary weight of unsubstantiated assertions contained within a
contractor’s claim is nil.

17 Just as we would have expected Relyant to refer to any prior government approvals
of material substitutions when it resubmitted its requests in April and July 2009,
we would also expect that there would be some reference to this key fact in this
letter if it had actually happened. Instead, the letter makes no such assertion,
lending further support to our conclusion that it never did.

18 There is no evidence explaining why noncompliant RLBs at Sharana were accepted
and others, at Bagram, were not. There is anecdotal evidence, though, that
housing shortages in Afghanistan were compelling the government to accept
otherwise inadequate buildings made by other contractors (R4, tab 42 at 2).
That housing shortage was a reason that Lt Col Herrington (who was the COR
at Sharana) did not recommend terminating Relyant’s contract in April 2009, at
a time he believed they were delinquent in providing the RLBs (R4, tab 260 at
650-51).
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previously delivered to Sharana (which used the sandwich panel) were allowed to pass
the FAT just a few weeks later.

The cans at Bagram were, in fact, shipped to Sharana, beginning in August 2009
and continuing through that October (R4, tab 86 at 2, tab 237 at 12, tab 247). Relyant
then changed the process of manufacturing the cans for the remainder of the contract
(the five RLBs to be erected at Bagram under DOs 2, 3, and 4), shipping drywall to
Afghanistan and having much of the work finishing the cans performed there (tr. 2/151).

VI.  Subsequent Amendments to DO2

Shortly after Relyant passed the FAT, the parties agreed to change portions
of the SOW of the contract going forward and to apply those changes to DO2 and
other, later delivery orders. On 11 September 2009, the parties executed Modification
No. P00007, a bilateral modification to the original contract which incorporated
changes into the SOW for the original contract and to amend the prices of several
CLINs (R4, tab 69). On the same day, they executed related bilateral modifications to
DOs 2, 3, and 4 applying the changes in the SOW and in the price reflected in PO0007
to these DOs (R4, tabs 70-72). DO1 was unchanged, and the changes to the SOW did
not affect the pre-existing requirement for the drywall (id.). None of these changes
included any general releases of claims (id.).

The delivery dates for DO1 and DO2 changed as well. Before the acceptance
of the FAT, on 14 and 15 July 2009, the parties executed Modification 2 to DOL1 to
extend the first article and production due date of the first RLB to 29 July 2009
(R4, tab 43). Pursuant to this modification, the remainder of the RLBs required by
DO1 would be delivered in approximately two-week increments starting on 28 August
2009, to be completed by 22 October 2009 (id. at 2). Although there are no further
contract modifications extending the period of performance for DO1 in the evidence
before us, the final RLBs under that DO (the fifth and sixth ones) were not completed
and accepted by the government until 19 July 2010 (R4, tab 212 at 5, 7).

On 13 and 19 October 2009 the parties executed Modification No. P00004 to
DO2, which extended the period of performance for DO2 from 30 September 2009 to
3 January 2010 (R4, tab 88 at 1-3). This modification included no general release
of claims (id.). By Modification No. PO0005 to DO2, dated 3 February 2010, the CO
granted Relyant an additional 45 days (until 21 February 2010) to complete the DO
(R4, tab 140). Again, this modification included no release of claims (id.). The RLB
was, in fact, completed and turned over to the government on 17 March 2010 (R4,
tab 172).

11

47







VII. Relyant’s Claim to the Contracting Officer

On 23 January 2015, Relyant submitted a document captioned, “request for
equitable adjustment” to the CO (R4, tab 237 at 1). We refer to this as “Relyant’s
claim,” because it included a “total claim” amount of $1,005,051 and included
certification language along with the signature of Relyant’s vice president, Mr. Biles
(R4, tab 237 at 16).%° Although Relyant’s claim initially stated that it was for extra
costs incurred on DOs?° 1 and 2 (R4, tab 237 at 1), in response to a question from the
CO, Relyant explained that all of the additional costs should be ascribed to DO2 (R4,
tab 239).

Relyant’s claim included extended factual recitations (see R4, tab 237 at 1-5)
and what we would characterize as an overview of its entitlement to compensation
(id. at 6-7). Specific legal theories justifying its entitlement to damages followed
(id. at 7-10).

The first legal theory expressed by Relyant in support of its claim was contained in
a section labeled, “Breach,” and was that the government wrongly rejected the DO2
material submittals, which it alleged had been approved for DO1 (R4, tab 237 at 7-8).
Although Relyant’s particular theory about why this alleged inconsistency constituted a
breach of contract is not explicitly clear, this “Breach” section of Relyant’s claim went on
to argue that the government failed to disclose, for approximately 237 days, its superior
knowledge that it might not approve the submittals for DO2 that it had for DOL1 (id. at 8).
Earlier in the factual section of Relyant’s claim, it alleged that government staff at
Bagram had informed Relyant that the government would accept the specifications that
Relyant alleged had been accepted at Sharana (id. at 4). Relyant’s “overview” of the
claims included the factual allegation that 1Lt Zorn had informed Relyant, on 13 May
2009, that the submittals “looked good and would be approved” (id. at 7).

The second section of Relyant’s claim, labeled “Change,” argued that the
rejection of the DO2 submittals constituted a material change to the contract since they
had previously been accepted for DO1 (R4, tab 237 at 8-9).

19 A document entitled as a request for equitable adjustment can be considered a claim
under the Contract Disputes Act (CDA), regardless of its title, if it otherwise
meets the requirements of a claim. Reflectone, Inc. v. Dalton, 60 F.3d 1572,
1577-78 (Fed. Cir. 1995). The government has not alleged that Relyant’s claim
failed to meet the CDA’s requirements and we perceive no basis to question our
jurisdiction.

20 Relyant’s claim and associated correspondence consistently refer to the DOs as Task
Orders (e.g., R4, tab 237 at 1), which we have observed in some government
correspondence as well. We correct that relatively trivial misnomer throughout.

12

48







Relyant then asserted that the government was responsible for delay damages
coming from its failure to act in a reasonable time to approve the DO2 submittals and
for failing to have the “lay down areas” at Bagram adequately prepared for the cans sent
there (R4, tab 237 at 9). Relyant elaborated that the government’s failure to timely act
upon the submittals caused it to suspend its work at Bagram until they were rejected
(id. at 10). Other damages argued to be due were the $381,875 in burdened costs of
shipping the DO2 cans to Sharana from Bagram (id. at 12); the $172,004 in burdened
labor costs of individuals at Bagram from April 2009 through August of the same year
(id. at 13)2%; and $417,064.22 in damages from unabsorbed overhead (id. at 15).
Combined with $34,108.50 interest at the time of the claim and $34,715.89 profit on the
shipping costs, Relyant calculated damages of $1,005,051 (id. at 15).

The CO denied Relyant’s claim on 13 November 2014 (R4, tab 240) and this
timely appeal, docketed on 30 January 2015, followed.

PRELIMINARY MATTERS

Before we can reach the merits of this matter, we address three motions whose
resolution will affect the legal theories governing our consideration of this appeal and
the evidence that we consider in resolving it. First, we consider Relyant’s motion to
amend its complaint, which we grant in part and deny in part, and the related motion
by the government to amend its answer, which we grant. Next we consider Relyant’s
motion to impose an adverse inference upon the government for its inability to find
and produce certain documents in discovery. We deny this motion.

I. The Parties’ Motions to Amend

On 20 October 2016, after the close of discovery, Relyant filed a motion to
amend its complaint (app. mot. to amend). Although the amendment purported to be
only for purposes of “clarifying certain aspects” of its claims (see app. mot. to amend
at 1), in fact, it added eight new paragraphs of facts and five new claims for relief (see
id., attach. (redlined complaint) (amended compl.). Indeed, Relyant’s initial
complaint filed with the Board is rather Spartan with respect to elucidating the
theories for which it asserts it is entitled to relief, alleging generally that the
government breached its contract by wrongfully rejecting the RLBs (see complaint,
dated 27 February 2015). The proposed new complaint includes far greater emphasis
on the actions of the government in allegedly knowing that Relyant was going forward
with using the sandwich panel and not raising any concerns with Relyant about it for a

21 According to Relyant’s claim, this amount can be broken down to $20,188 for the
month of April; $49,126 for May; $33,925 for June; $43,153 for July; and
$25,612 for August (R4, tab 237 at 13). These figures were supported with
uncontroverted testimony during trial (tr. 1/178-81).
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number of months, and misleading Relyant into thinking that it would be approved
(amended compl. 1 21-26). The additional causes of action that went significantly
beyond those in the original complaint included a breach of the implied duty of good
faith and fair dealing (id. 11 63-67); failure to disclose superior knowledge (that the
government would not accept the sandwich panels at Bagram) (id. {1 68-73); and
promissory estoppel on the notion that the government had led Relyant to believe that
it would approve its use of the sandwich panels (id. 1 74-77).

The government opposed, in part, Relyant’s motion to amend, arguing that two
of the additional causes of action (superior knowledge and promissory estoppel) were
not based upon the same operative facts as in Relyant’s claim to the CO, thus, we did
not possess jurisdiction to consider these (gov’t opp’n to app. mot. to amend). We did
not decide the motion at the time that it was first briefed because we judged it
unnecessary prior to the hearing and did not wish to delay this appeal by issuing a
jurisdictional decision. The parties were instructed to present the same evidence that
they would if the motion to amend were granted.

On 31 October 2016, 11 days after Relyant’s motion to amend, the government
filed a motion to amend its answer to add the affirmative defenses of accord and
satisfaction, release, and waiver (gov’t mot. to amend answer). The justification for
this filing was primarily that the requested amendment was permissible and that it was
necessary as a matter of fairness after Relyant’s motion to amend its complaint. The
parties were instructed to proceed under the assumption that this motion would be
granted.

Subsequent to the hearing in this matter, at the direction of the presiding judge,
Relyant filed a renewed motion to amend its complaint, which (along with the
government’s response) was materially the same as the first motion. The government
also submitted a renewed motion to amend its answer, which Relyant opposed on the
ground that it had not conducted discovery necessary to defend itself against these new
defenses (app. opp’n to gov’t mot. to amend answer).

Under Board Rule 6(d), we generally “permit either party to amend its pleading
upon conditions fair to both parties.” Indeed, under the Rule, we may permit the
consideration of issues “within the proper scope of the appeal, but not raised by the
pleadings.” And, though not binding upon us, we do look to FED. R. Civ. P. 15(a)(2),
with its liberal allowance of amendments to pleadings for guidance upon that matter.
Beyley Constr. Group Corp., ASBCA No. 55692, 08-2 BCA { 33,999 at 168,134. In
short, we will not deny a request to amend without a good reason. 1d.

Futility, however, is a good reason to deny a motion to amend a pleading, see,
e.g., Foman v. Davis, 371 U.S. 178, 182 (1962), and there is no point in permitting an
amendment to include a cause of action over which we do not possess jurisdiction.
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Here, the government’s primary argument is that two of the additional causes of action
named by Relyant, superior knowledge and promissory estoppel, are not within the
ambit of our jurisdiction because they were not considered by the CO within Relyant’s
CDA claims. The government is mistaken because the factual underpinnings of the
arguments were, in fact, presented to the CO.

The seminal case delineating whether a claim submitted to a CO can support
a somewhat different appeal under the CDA is Scott Timber Co. v. United States,
333 F.3d 1358 (Fed. Cir. 2003). In Scott Timber, the Federal Circuit held that
appeals of CO final decisions “do[] not require rigid adherence to the exact language
or structure of the original administrative CDA claim [so long as they] arise from
the same operative facts, claim essentially the same relief, and merely assert differing
legal theories for that recovery.” 1d. at 1365; see also Maersk Line, Ltd., ASBCA
Nos. 59791, 59792, 16-1 BCA 1 36,405 at 177,512.

Here, the operative facts in Relyant’s claim fairly covered the operative facts in
the two additional causes of action and the relief sought was the same. First, with
respect to the superior knowledge cause of action, the claim (as noted in the Facts
section, above) made just such an allegation, alleging that the government had failed to
inform Relyant that it might refuse to allow the revised submittals. Thus, we find that
the superior knowledge cause of action was “essentially the same as presented to the
CO,” Scott Timber, 333 F.3d at 1366, and that we have jurisdiction to consider it.
Likewise, Relyant’s new “promissory estoppel” cause of action is bottomed upon the
factual allegation that the Bagram FET had either approved or promised to approve the
submittals. Given the allegations made in Relyant’s claim that 1Lt Zorn had made
similar representations to Relyant and that CORs at Bagram informed Relyant that its
sandwich panel would be acceptable, we find the CO was presented similar enough
facts in Relyant’s claim to support the jurisdictional requirement that the facts
underpinning the promissory estoppel cause of action were presented to the CO.

That does not end our jurisdictional inquiry, however. Though not raised by the
government, we cannot permit Relyant to raise the promissory estoppel cause of action
because that theory requires a contract implied-in-law, over which we do not possess
jurisdiction. See Protecting the Homeland Innovations, LLC, ASBCA No. 58366, 13 BCA
11 35,398 (promissory estoppel is a contract implied in law); RGW Communications, Inc.,
d/b/a Watson Cable Co., ASBCA Nos. 54495, 54557, 05-2 BCA 1 32,972 at 163,333-34
(no Board jurisdiction over implied-in-law contracts); see also P.J. Dick, Inc. v. GSA,
CBCA No. 461, 07-1 BCA 1 33,534 (Boards of Contract Appeals have no jurisdiction over
promissory estoppel claims).

Thus, we possess jurisdiction to consider Relyant’s amended complaint, except
for the claim of promissory estoppel. Moreover, the government has identified no
unfair prejudice to it by our consideration of the complaint nor any other reason that
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we should not allow the amendment. Accordingly, under the liberal standards that
apply to us pursuant to Board Rule 6(d), we grant Relyant’s motion to amend its
complaint, except for count VI, promissory estoppel.

With respect to the government’s motion to amend its answer, Relyant presents
no persuasive basis to deny it, especially since we are largely granting Relyant’s
motion to amend. At most, Relyant argues that it should have been able to take
discovery upon the parties’ intent regarding the release language, whether Relyant was
under economic duress when it agreed to the modifications with the release terms
within them, and why the parties moved forward with performance after the delays
(app. opp’n to gov’t mot. to amend answer). These are not persuasive reasons to deny
the government’s motion because the discovery already sought and obtained by
Relyant would embrace much of what it now claims that it would have sought to
address these defenses, and the remainder (such as information supporting the
economic duress claims) consists of knowledge within its own purview, not the
government’s. Thus, with respect to fairness to both parties and under the time
honored legal maxim that what is good for the goose is good for the gander, we allow
the government to amend its answer.

Il. Relyant’s Motion Seeking an Adverse Inference

A few days prior to the original trial date set in this matter, the government
provided to Relyant several emails that had been in the personal possession of
Capt Hilliard, but had not been provided in the Rule 4 file or earlier in discovery
(app. adv. inf. mot. at 2-3; Bd. order dtd. 3 November 2016). There followed a
number of motions to delay the trial, to partially re-open discovery, and to compel
further responses from the government. On 23 November 2016, the government
provided approximately 90 more pages of documents to Relyant (app. status report
dtd. 2 December 2016). In the end, we extended the trial date, allowed a deposition of
Capt Hilliard, and directed the government to further search for missing emails. We
denied Relyant’s request for additional deposition of Capt Moore (about whom, no
new material evidence was disclosed by the new emails) and denied Relyant’s motion
to compel government actions beyond those already being undertaken (see Bd. orders
dtd. 3 November 2016, 15 December 2016, 12 January 2017). The government
ultimately represented, in the pre-hearing phase of this appeal, that it had been unable
to find any retained emails from Capt Moore or CO Pleasant that were material to the
appeal, likely because their email accounts for the relevant time periods were not
preserved by the government (gov’t opp’n to app mot. for limited reopening of
discovery and mot. to compel dtd. 6 January 2017).

At Relyant’s request, we permitted it to file a motion for adverse inference
against the government after the hearing for its alleged discovery failures. In particular,
the motion sought a finding “that Capt. Moore’s emails (and other electronic
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documents) and the information in the paper contract files would support Relyant’s
claims, including a finding that Relyant’s substitution requests dated November 1,
2008, were approved by the contracting officer.” (App. adv. inf. mot. at 6) Relyant
further argues that an adverse inference is merited due to Capt Moore’s “questionable
and inconsistent” testimony at the hearing. In addition to the adverse inference,
Relyant seeks attorney fees in this motion. (Id.) The government opposed the motion
(gov’t opp’n adv. inf. mot.) and Relyant filed a reply to this opposition (app. reply adv.
inf. mot.).

To evaluate the motion, we must first determine whether there were documents
not provided to Relyant in discovery to which it was entitled. We can readily dispose
of Relyant’s allegations that there were missing “paper” documents. The only basis
for this allegation is explicated in Relyant’s reply brief and consists of a citation to
testimony that a paper contract file existed in Afghanistan that might not have been
maintained as well as one kept in the United States (app. reply adv. inf. mot. at 2
(citing tr. 2/51-52, 3/39-41)). Relyant has cited no evidence that this paper file was not
reproduced with the initial Rule 4 file, which, to all appearances, includes the contract
modifications and other paperwork that we would expect to have been maintained in
such a file.

With respect to Capt Moore’s and CO Pleasant’s emails, although it appears
very likely that there were emails that may have been responsive to discovery
requests if they had been in the government’s possession at the time that they were
requested, a review of the declarations attached to the government’s opposition to
Relyant’s motion leads us to conclude that, by late 2009 for Capt Moore, and
sometime in early 2011 for CO Pleasant, the emails were no longer in the possession
of the government. Capt Moore’s declaration explains that he did not take any
electronic files with him when he departed Afghanistan in March 2009 (gov’t opp’n
adv. inf. mot., attach., Moore decl.), and Lt Col William Brown’s declaration that the
servers which held government emails in Afghanistan did not retain email accounts
beyond 45 days of employees’ departure from Afghanistan (see gov’t opp’n adv. inf.
mot., attach., Brown decl.), taken together, demonstrate that, after May or June 2009,
Capt Moore’s emails were likely unretrievable. CO Pleasant’s declaration that she
retired from federal service on 1 January 2010 after which she had no access to her
government email (gov’t opp’n adv. inf. mot., attach., Pleasant decl.),?? combined with
Mr. Anthony Crossen’s declaration that retirees’ email accounts at the Rock Island
Arsenal (where CO Pleasant worked) are deleted within 45 days of retirement and
archived for only a year afterwards (gov’t opp’n adv. inf. mot., attach., Crossen decl.)
convince us that, after March or April 2011, CO Pleasant’s emails were likely

22 \We refer here to CO Pleasant’s access to the government email account she used as
a CO, and not any subsequent email account she may have used as a rehired
annuitant in a non-CO related capacity.
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irretrievable. Relyant’s reply to the government’s opposition does not dispute the facts
presented by these declarations, except to argue that recipients of emails from Capt
Moore should have had their email searched (app. reply adv. inf. mot. at 1-2). These
potential recipients were also in Afghanistan, however, and would have had their email
accounts deleted upon their departures just as Capt Moore did.

The first claim submitted to a CO upon this contract (which was later appealed
in ASBCA No. 58172, 16-1 BCA 1 36,228) was submitted on 15 December 2011,
denied by the government on 20 March 2012, and appealed to the Board on 13 June
2012 (see Bd. corr. file, ASBCA No. 58172, notice of appeal and attachments).

With these salient facts in mind, we turn to the law of spoliation, upon which
Relyant relies to obtain the remedy it seeks. “Spoliation refers to the “destruction or
material alteration of evidence or the failure to preserve property for another’s use as
evidence in pending or reasonably foreseeable litigation.”” ADT Constr. Group, Inc.,
ASBCA No. 55358, 13 BCA 1 35,307 at 173,324 (quoting Hynix Semiconductor Inc.
v. Rambus Inc., 645 F.3d 1336, 1334 (Fed. Cir. 2011)); see also Micron Technology,
Inc. v. Rambus Inc., 645 F.3d 1311, 1319-20 (Fed. Cir. 2011). To obtain sanctions for
spoliation, the moving party must prove:

(1) [T]he party having control over the evidence had an
obligation to preserve it when it was destroyed or altered;
(2) the destruction or loss was accompanied by a “culpable
state of mind;” and (3) the evidence that was destroyed or
altered was “relevant” to the claims or defenses of the
party that sought the discovery of the spoliated evidence,
to the extent that a reasonable factfinder could conclude
that the lost evidence would have supported the claims or
defenses of the party that sought it.

ADT, 13 BCA 1 35,307 at 173,324-25 (citations omitted); see also Ensign-Bickford
Aerospace & Defense Co., ASBCA No. 57929, 13 BCA 35,322 at 173,385. With
respect to the first element here, whether a party has an obligation to preserve
evidence, this is determined by whether litigation is “pending or reasonably
foreseeable.” Micron Technology, 645 F.3d at 1320. With respect to the third element
necessary for obtaining sanctions, it is essentially a question of prejudice, and the
moving party has the burden of “com[ing] forward with plausible, concrete
suggestions as to what [the destroyed] evidence might have been.” 1d. at 1328
(citations omitted). When bad faith is proved, however, there is a strong inference that
the destroyed evidence would have been unfavorable to the party destroying it. Id.

Here, it is evident to us that the destruction of any email occurred before
litigation was reasonably foreseeable. The government argues that the key date for
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determining foreseeability is when the appeal was filed before the Board (gov’t opp’n
adv. inf. mot. at 9). We are not so certain, and entertain the possibility that the better
date could have been when the claim was submitted to the CO or when the claim was
denied. In any event, we need not decide that issue today, because even if we assume
that the duty to preserve evidence was triggered by the submission of a claim to the
CO, that event occurred in December 2011, after the emails had likely been
permanently deleted under standard protocol. Thus, there is no spoliation here and we
could deny Relyant’s motion without further analysis.

We do note, however, that even if the government negligently allowed the
email to be destroyed at a time that it had a duty to preserve it and that such negligence
constituted a “culpable state of mind” (a legal consideration which we do not decide
here, although we certainly see no evidentiary basis for a finding of bad faith), we
would find that Relyant has not proved prejudice of the sort that would justify making
the inferences that it requests. Factually, Relyant has produced no evidence,
whatsoever, that would permit us to conclude that the missing emails might support its
version of events. To the contrary, all of the evidence before us supports the
conclusion (as discussed in the facts section, above) that the emails would have
contained no evidence supporting Relyant’s desired inference. When we consider the
fact that Relyant, itself, has produced no emails or other documents that should have
been in its own possession supporting its allegation that the CO “approved” its
proposed changes to the SOW, we are even less inclined to believe that Relyant was
wronged: the careful limits placed upon the proper application of sanctions for
spoliation, as discussed in the cases set forth above, make clear the law of spoliation is
not intended to provide an unmerited windfall to a party, contrary to what the actual
facts of a dispute support.

Last, Relyant’s argument that an adverse inference is justified by Capt Moore’s
“questionable and inconsistent” testimony at the hearing (app. adv. inf. mot. at 6) is a
non-starter. A review of Capt Moore’s testimony gives us little reason to question his
sincerity, and those points where his recollection of events diverges from that of other
participants to the same events are nothing but the routine manifestation of flaws in
memory typical of matters that occurred over seven years prior. They are not material
to our decision and do not merit the (effectively) dispositive relief requested by
Relyant here.

DECISION ON THE MERITS

We may have come to different conclusions regarding the advisability of using
the sandwich panel if we had stood in the shoes of the CO in 2009, but we did not and
that is not our role. The facts are that the government was within its rights to refuse
the sandwich panel, it never actually approved its use, and the contract makes clear
that acceptance of the FAT does not equal acceptance of the change in the SOW.
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Moreover, the government’s knowledge that it might reject Relyant’s proposed change
to the contract was no greater than Relyant’s, given that Relyant was also apprised of
that possibility. We do find, however, that the government’s waiting for months to
make up its mind about the sandwich panel while Relyant was left unable to proceed
in Bagram caused compensable injury to Relyant, for which we award the damages
proved by Relyant. Finally, we hold that the damages that we award were not waived
by the bilateral contract modifications referenced by the government.

l. The Government was Within its Contractual Rights to Require Compliance
with the SOW at Bagram

As a straightforward matter of contract interpretation, the SOW required the use
of the drywall/insulation combination, and the government was entitled to hold
Relyant to it, until the contract was modified, regardless of whether it was a good or
bad idea. See, e.g., Rixon Electronics, Inc. v. United States, 536 F.2d 1345, 1351
(Ct. CI. 1976) (the government “can engage a contractor to make snowmen in August,
if [it spells] it out clearly”); see also Wagner Awning & Mfg. Co., ASBCA No. 19986,
77-2 BCA 1 12,720 at 61,827 (government entitled to strict compliance with contract
terms even if alternative techniques might be suitable). The question before us, then,
is whether the contract’s SOW was ever amended, either by the CO or through the
government’s approval of FAT. It was not.

A. No Contractual Amendment Allowing Use of the Sandwich Panel was
Ever Approved by the CO

Under the contract, only the CO possesses authority to amend the terms of the
SOW. Indeed, the CO reiterated this principle to Relyant on more than one occasion,
as discussed in the “Facts” section, above. Even if a member or members of the FET
at Sharana got ahead of themselves (as might have been the case), their unauthorized
approval is insufficient to change the contract. Federal Crop Ins. Corp. v. Merrill,
332 U.S. 380, 384 (1947) (companies dealing with government take risk of ensuring
the persons they deal with are acting within the scope of their authority); see also
Winter v. Cath-dr/Balti Joint Venture, 497 F.3d 1339, 1345-46 (Fed. Cir. 2007) (limits
of authority to amend contract when contract makes clear that only the CO possesses
such authority). As we analyzed in great detail above, we are convinced that Relyant’s
allegation that the contract was amended by an unspecified CO is not supported by a
preponderance of the evidence. Such a finding (notwithstanding the vague testimony
of Relyant’s project managers) would be contrary to the great weight of the evidence
before us. Accordingly, we hold that there was no amendment of the SOW to
contractually permit the use of the sandwich panel.?

23 Relyant also presents an undeveloped “acquiescence” argument in its opening brief,
suggesting that, since the government knew that Relyant was using the

20

56







B. The FAT does Not Overrule Contract Specifications

Relyant extensively argues that, by virtue of approving the FAT of RLB cans
that utilized the sandwich panel, the government effectively approved an amended
SOW (app. br. at 15-16). Not so. To be sure, on the record before us, we find the
approval of the FAT to be inexplicable, and can only speculate as to why it happened.
Just as we may only speculate about why the nonconforming cans were apparently
accepted at Sharana. Nevertheless, we do not need to know why the FAT was
approved to know that the approval had no effect on the terms of the SOW. That is
because, as noted above, the FAT clause clearly provides in paragraph (b) that, “The
notice of...approval [of the test] shall not relieve the Contractor from complying with
all requirements of the specifications and all other specifications and all other terms
and conditions of the contract.” This is especially clear since the CO told Relyant that
its changes to the SOW were rejected before it received the FAT results, and Relyant
never acted as if the FAT results changed its understanding of what was permitted at
Bagram.

Thus, we conclude that the terms of the contract’s SOW required use of the
drywall/insulation combination and that the government never changed that
requirement through a contract modification or through the approval of the FAT.

. The Government did Not Possess Undisclosed Superior Knowledge

Relyant makes the argument that the government failed to inform it that it
would not permit the use of the sandwich panel, thus breaching the contract by failing
to disclose superior knowledge (app. br. at 18-19). This argument founders upon the
facts.

The doctrine of superior knowledge is premised upon the notion that where “the
government has knowledge of vital information that will affect a contractor’s
performance, the government is obligated to share that information.” Am. Ordnance
LLC, ASBCA No. 54718, 10-1 BCA 1 34,386 at 169,787 (citing Helene Curtis

sandwich panel and did not stop it, it tacitly agreed to the contract change (see
app. br. at 15). The evidence discussed later in this opinion, regarding superior
knowledge, demonstrates that the government never did completely agree to
allow the use of the sandwich panel, and it would have been unreasonable for
Relyant to believe the requirement to be “dead.” See, e.g., Gresham & Co.

v. United States, 470 F.2d 542, 554 (Ct. Cl. 1972) (waiver requires party to
“reasonably believe[] the requirement to be dead”). The fact that the FAT
approval came after the clear, formal rejection of Relyant’s request to amend
the SOW precludes any argument that FAT approval signaled that the SOW
requirements were inoperative.
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Industries, Inc. v. United States, 312 F.2d 774 (Ct. Cl. 1963)); see also Hercules, Inc.
v. United States, 24 F.3d 188, 196-97 (Fed. Cir. 1994). The elements of the cause of
action, as set forth in Hercules, are that (1) the contractor undertook to perform
without vital knowledge of a fact that affects performance costs or duration; (2) the
government was aware that the contractor lacked the knowledge and would not have
reason to obtain it; (3) any contract specification provided either misled the contractor
or did not put it on notice to inquire; and (4) the government failed to provide the
relevant information. 24 F.3d at 196; see also Giesler v. United States, 232 F.3d 864,
876 (Fed. Cir. 2000).

First, the government did not mislead Relyant as to what the SOW required
when it awarded it the contract. To be sure, Relyant made the assumption that its
alternate sandwich panel method was approved, but the contract stated otherwise, and
Relyant conceded that its proposal allowed for the possibility that the government
would choose to stick with the specifications contained within the SOW. The
government had no reason, at the time of contract award, to believe that Relyant
misapprehended the plain language of the contract — a matter for which Relyant bears
sole responsibility.

As contract performance progressed in 2008 through 2009, the government’s
multiple requests for Relyant to provide submittals with its alternate sandwich panel
construction would have plainly disabused Relyant of any mistaken belief that the
government had approved its sandwich panel construction. To the extent that Relyant
is arguing that the government withheld from it knowledge that the government always
intended to reject its sandwich panel design, we find the premise to be unsupported.
The only evidence before us is that the government made its definitive decision
regarding rejection of the sandwich panels in August 2009, after 1Lt Schultz became
COR at Bagram. All other documents and testimony indicate that the decision was in
flux. The 21 April 2009 email from 1Lt Zorn to others within the government which
Relyant hails as proving that the government was hiding information from it and that
the government knew Relyant was mistaken in its beliefs that the submittal would be
approved (see app. br. at 18), does nothing of the sort. In the email, 1Lt Zorn makes
clear that Relyant was informed of the need to provide submittals (which it had not yet
done) and that the changes might be approved, but they might not. This is hardly the
smoking gun Relyant asserts it to be. The subsequent Zorn email to Relyant, on
13 May 2009, in which he informs Relyant that the FET had approved the changes,
also cautions Relyant against taking action prematurely, including the statement: “I’m
not sure if | can give you the go ahead — | wouldn’t want to direct you and then
something change.” It may well be that 1Lt Zorn was overoptimistic or simply wrong
regarding the FET’s approvals; based upon his statement in the same email that he
believed the change had already been approved, we surmise that he may have confused
other agreed-upon changes to the SOW with the broader notion that all changes had
been approved by the FET. But his clear statement that the CO had not yet approved
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the changes and that he would not direct Relyant to act in case something changed,
should have made clear to a reasonable contractor in Relyant’s position that the
government’s agreement to change the SOW was not certain. Thus, the government
possessed no knowledge superior to that of Relyant as that phrase is interpreted by the
law. 24

We note here that although we did not consider Relyant’s promissory estoppel
claim because it is based upon a contract implied-in-law, of which we possess no
jurisdiction, we would have rejected such a claim in any event for the reasons
discussed above: it is bottomed upon the notion that 1Lt Zorn misled Relyant, and
the evidence supports a much more nuanced view of what he told Relyant.

I1l.  The Government’s Failure to Act upon the Request for Submittals for Four
Months was a Breach of the Duty of Good Faith and Fair Dealing?®

Though rejecting the sandwich panel was permissible, and we do not find that
the government misled Relyant, we do find that allowing Relyant to, figuratively,
“twist in the wind” from late April to early August 2009 as the government mulled
whether to allow the sandwich panel was contrary to Relyant’s reasonable
contract-based expectations. This is actionable as a breach of the duty of good faith
and fair dealing.

The doctrine of good faith and fair dealing is based upon the notion that every
contract “imposes upon each party a duty of good faith and fair dealing in its
performance and enforcement.” Metcalf Constr. Co. v. United States, 742 F.3d 984,
990 (Fed. Cir. 2014) (quoting RESTATEMENT (SECOND) OF CONTRACTS § 205 (1981));
see also Kelly-Ryan, Inc., ASBCA No. 57168, 18-1 BCA 1 36,944 at 180,030.
Pursuant to this implicit duty, each party’s obligations “include the duty not to
interfere with the other party’s performance and not to act so as to destroy the

24 Additionally, if we were to find that the promises of an unauthorized individual that
the CO was going to approve a change were effectively binding (as would be
the case if we were to grant Relyant relief here), we would short circuit the law
cited earlier in this decision that allows the government only to incur
contractual obligations by the actions of those authorized to make such
obligations. Needless to say, we would be loath to do so and the facts at bar
preclude such a determination.

25 Relyant might have potentially argued that this inaction constituted a delay for
which the government was liable, without seeking recourse through the doctrine
of good faith and fair dealing. See, e.g., Rivera Construction Co.,

ASBCA Nos. 29391, 30207, 88-2 BCA 1 20,750 at 104,854. Relyant did not
make this argument, however, and, given concurrent delays in FAT approval,
we decline to take this approach not requested by Relyant.
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reasonable expectations of the other party regarding the fruits of the contract.”
Metcalf, 742 F.3d at 991 (quoting Centex Corp. v. United States, 395 F.3d 1283, 1304
(Fed. Cir. 2005)).

Yet, this implicit duty “cannot expand a party’s contractual duties beyond those
in the express contract or create duties inconsistent with the contract’s provisions.”
Metcalf, 742 F.3d at 991 (quoting Precision Pine & Timber, Inc. v. United States,

596 F.3d 817, 831 (Fed. Cir. 2010)). Thus, the duty “is limited by the original bargain:
it prevents a party’s acts or omissions that, though not proscribed by the contract
expressly, are inconsistent with the contract’s purpose and deprive the other party of
the contemplated value.” Metcalf, 742 F.3d at 991.

Some of the tests set forth in the cases above, read in isolation, are not as
precise as we would like, and may appear to leave too much room for an arbitrary
drawing of lines to obtain results deemed “fair” by a reviewing tribunal. One seeming
inconsistency is that, if the duties cannot be expanded beyond those set forth in the
express contract, how can there be any new duties imposed by good faith and fair
dealing? Yet, plainly the point of the doctrine is that such duties exist. We resolve
this by concluding that the doctrine imposes duties that fall within the broad outlines
set forth by the express terms of the contract, approximating the parties’ intent, as
divined by the express terms of the contract, for addressing circumstances not
specifically set forth by the contract. This interpretation is consistent with the Metcalf
court’s reference to “faithfulness to an agreed common purpose.” 742 F.3d at 991
(quoting RESTATEMENT (SECOND) OF CONTRACTS § 205 cmt. a). As we noted in a
pre-Metcalf opinion, the proper inquiry regarding the duty often boils down to
questions of “reasonableness” of the government’s actions, see Free & Ben, Inc.,
ASBCA No. 56129, 09-1 BCA { 34,127 at 168,742, although we do not hold here that
every unreasonable government action necessarily constitutes a breach of the duty.

Thus we turn to the facts of this appeal. The doctrine does not permit us to
change the terms of the SOW or to punish the government for its failure to do so: the
SOW is explicitly defined by the contract and thus may not be altered by the implicit
duty of good faith and fair dealing. On the other hand, though the contract does not
specify how long the government will spend reviewing requests to modify the SOW,2¢
If the government’s delays in addressing Relyant’s requests unreasonably interfered
with contract performance, we could find breach.

At what point did government inaction on Relyant’s request turn into breach?
Later than Relyant argues. Although Relyant’s first formal request for the relevant
change to the SOW was submitted on 1 November 2008, the government’s failure to
deal with it at that time, given the computer problems it encountered, is not a breach of

26 If it did so, those deadlines would be dispositive.
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the duty of good faith and fair dealing. We have found above that the government
informed Relyant that the request needed to be resubmitted and that Relyant did not, in
fact, resubmit it until 22 April 2009 (notwithstanding Relyant’s assertion otherwise in
that 22 April email). Thus, we find that any delay by the government should run from
the time that the 22 April 2009 submittal was provided by Relyant, and not earlier. Of
course, some period of time would have been necessary for the government to consider
and act upon the submittal. Since 1Lt Schultz was able to make her recommendation
and obtain the CO’s concurrence in less than a week in August 2009, we hold that a
reasonable amount of time for approval or rejection of the 22 April 2009 submittal
would have been the first of May 2009 and (in the case before us) further hold that the
government’s failure to act by then constituted a breach of the duty of good faith and
fair dealing.

The factors that support this conclusion overlap to some degree and include
that: 1) the requested change to the SOW was one with which the government was
familiar; 2) it was recognized by the government as being reasonable and potentially in
its best interest; 3) the government was aware that Relyant was awaiting its answer for
several months in the spring and summer of 2009, while Relyant continually prompted
it to act; 4) the government was aware that its delay in decision-making was
potentially to the detriment of Relyant in terms of its incurring additional costs during
the waiting period; 5) there were no circumstances that justified an extended wait on
the part of the government before deciding whether to permit the change in the SOW;
and 6) the government’s decision-making appears to have been able to have been
accomplished within a matter of days once it turned its attention to the matter. Given
all of these considerations, the government’s failure to act in a more timely manner
here was “inconsistent with the contract’s purpose and deprive[d] the other party of the
contemplated value.” Metcalf, 742 F.3d at 991. These factors should make clear that
our decision today is very fact-specific. For example, in the event that a contractor
requested a change to the SOW for which it had no realistic chance of approval, we
might be less likely to find a breach of the duty if the government took an extensive
period of time to resolve it.

We now turn to damages for the contractual breach. “The remedy for breach of
contract is damages sufficient to place the injured party in as good a position as it
would have been had the breaching party fully performed.” Indiana Michigan Power
Co. v. United States, 422 F.3d 1369, 1373 (Fed. Cir. 2005) (citation omitted). Thus,
our 1 May 2009 date has important implications for the calculation of damages due to
Relyant. In particular, since the first DO2 RLB cans had already been delivered to
Bagram before that time, the government is not responsible for Relyant’s costs for
transshipping the cans to Sharana after their rejection in August. It also defines the
time that the government should be held responsible for extra costs: May through
early August 2009. But those costs are limited to the costs incurred at Bagram, where
two Relyant employees awaited the go-ahead to begin assembly operations.
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According to the evidence presented by Relyant and not disputed by the government,
that amount was $151,816 (the $172,004 in burdened labor costs for April through
August 2009 minus the $20,188 for the month of April 2009). The delay in approval
of the submittal appears to have had no impact upon construction at Sharana because
the FAT there was not approved until a time in August 2009 after denial of the SOW
submittals. Since Relyant has not alleged that the FAT was unreasonably delayed and
has provided no evidence that it could have proceeded elsewhere prior to the FAT, we
conclude that it is not entitled to other delay damages. See, e.g., Melka Marine, Inc. v.
United States, 187 F.3d 1370, 1375 (Fed. Cir. 1999) (no overhead damages when
contractor not on standby as a result of government delay); Rex Systems Inc.,

ASBCA No. 59624, 16-1 BCA 1 36,350.

IV. Relyant did Not Waive its Rights to Challenge the CO’s Actions Here

The government has asserted, through its affirmative defense, that Relyant has
waived its claims (gov’t br. at 42-46). There are basically three arguments made by
the government here: the first is that Relyant’s continued performance, despite the
government’s breach, constituted a waiver of Relyant’s rights because Relyant’s
silence was to the disadvantage of the government (id. at 42-43); second, that bilateral
modifications to contract due dates acted to eliminate the government’s liability for
damages (id. at 43-44) under the theory that once the bilateral modifications are in
place, the parties are to “let bygones be bygones” (id. at 43-44 (quoting Environmental
Devices, Inc., ASBCA No. 37340 et al., 93-3 BCA 1 26,138 at 129,934)); and third — a
theory which we need not address because we find no government liability for the
matter — is that Relyant’s costs incurred shipping cans from Bagram to Sharana (once
they were rejected in Bagram) are covered by the release language in Modification
No. PO0002 to DO1.?" The government’s first theory, that continued performance of a
contract in the face of a breach constitutes waiver, is a gross misreading of the relevant
law. Likewise, the bilateral modification theory does not, in fact, protect the
government from the liability that we have found above, especially given the glaring
lack of appropriate mutual releases.

With respect to the theory that Relyant’s continued performance of the
contract constituted a waiver, we turn to the law cited by the government — primarily
Ling-Temco-Vought, Inc. v. United States, 475 F.2d 630 (Ct. CI. 1973) (see
gov’t br. at 42), and see that it is not remotely like the circumstances presented here.
In Ling-Temco, the continued performance in the face of an alleged material breach
(of which the government was unaware), placed the government in a significantly
disadvantaged position, essentially invoking considerations of estoppel. 475 F.2d

27 \We note that we would have been skeptical of this argument: inter alia, the release
was executed well before the present disputes and, at first blush, would not
have appeared to cover them.
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at 638-39. Here, the government posits no plausibly similar circumstances and was
well aware that Relyant considered itself wronged. No injustice was done to the
government by Relyant’s timely bringing of its routine claims in this matter pursuant
to the contract’s Disputes clause.?®

Turning to the government’s argument that a bilateral contract modification
on scheduling acts to eliminate any claim relating to the government’s tardiness in
contract administration, an examination of the authority relied upon by the
government, primarily Environmental Devices, demonstrates that the government
overstates its reach. The basic notion in Environmental Devices is that, when the
parties agree to a new completion date for a contract, that is the date that the contractor
is representing it will meet in the absence of new causes of delay. Thus, as stated by
RFI Shield-Rooms, ASBCA Nos. 17374, 77-2 BCA 1 12,714 at 61,731 (quoted by
Environmental Devices, Inc., ASBCA No. 37430 et al., 93-3 BCA 1 26,138 at
129,934) “the action of the parties in agreeing upon a new delivery schedule eliminates
from consideration the causes of delay accruing prior to such agreement.” Letting
“bygones be bygones,” in this context, does not wipe the slate clean as far as the
government’s liability for the imposition of all additional costs goes; rather, it only
deals with costs associated with the new schedule. The costs of the Relyant employees
wasting their time in Bagram due to government inaction on the request to amend the
SOW are not such precluded costs. Had the government wished to insulate itself from
such potential costs, it could have negotiated a release clause as it did in the change
order relating to delivery costs. It did not do so and must accept the consequences of
this decision.

28 The government also cites Brand S Roofing, ASBCA No. 24688, 82-1 BCA
115,513, as somehow supporting its position (see gov’t br. at 42). Brand S
Roofing did allow, in the circumstances there presented, that the contractor
could be excused from continuing performance in light of a government
material breach. See 82-1 BCA { 15,513 at 76,958-59. But we made clear that
under “normal circumstances,” compliance with the dictates of the Disputes
clause was to be expected by the contractor. Id. at 76,958. The government
cannot convincingly explain why the dispute here is not a “normal” situation.
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CONCLUSION

The government did not change the SOW to meet Relyant’s desires and was
under no obligation to do so. Nevertheless, under the circumstances presented here, its
inexcusable delay in deciding the request left Relyant in an untenable position for
more than two months. Accordingly, the government is liable to Relyant in the
amount of damages proved, $151,816, with CDA interest starting from the time it filed
its claim, 23 January 2015.

Dated: June 27, 2018

J. REID PROUTY
Administrative Judge
Vice Chairman
Armed Services Board

of Contract Appeals
| concur | concur
RICHARD SHACKLEFORD REBA PAGE
Administrative Judge Administrative Judge
Acting Chairman Armed Services Board
Armed Services Board of Contract Appeals

of Contract Appeals

| certify that the foregoing is a true copy of the Opinion and Decision of the
Armed Services Board of Contract Appeals in ASBCA No. 59809, Appeal of Relyant,
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JEFFREY D. GARDIN
Recorder, Armed Services
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Before Board Judges BEARDSLEY, GOODMAN, and RUSSELL.
BEARDSLEY, Board Judge.

BCPeabody Construction Services, Inc. (BCPeabody) timely appealed from the denial
of'its certified claim. It asserts entitlement to suspension of work damages in the amount of
$175,778, costs incurred for additional architectural and engineering (A/E) design services
in the amount of $68,904, and extra and changed work totaling $73,864.26 under a firm-
fixed-price design build task order issued by the Department of Veterans Affairs (VA).
BCPeabody also appealed the VA’s claims for $115,294.93 for unused equipment costs and
$17,501.13 for reprocurement costs. Additionally, BCPeabody alleged that the VA breached
its implied duty to act in good faith and deal fairly with BCPeabody under the task order.
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The parties submitted the appeal for a decision on the record pursuant to Rule 19 of the
Board’s rules. 48 CFR 6101.19 (2016).

We find that BCPeabody is entitled to $13,700.54 for personnel costs and $13,282 for
general conditions costs as a result of the unreasonable suspension of the work, but not
unabsorbed home office overhead costs. We find that BCPeabody is also entitled to damages
in the amount of $34,900 for additional A/E design services and $63,644.16 for extra and
changed work. The VA did not breach the duty of good faith and fair dealing. The VA is
not entitled to costs for unused equipment or reprocurement costs. The total awarded to
BCPeabody is $125,526.70.

Findings of Fact

The VA awarded firm-fixed-price task order VA248-12-J-4502 (task order) under
contract VA248-C-1851 to BCPeabody on June 29, 2012, to renovate nutrition and food
service (N&FS) areas in buildings 101 and 102 of the Bay Pines Veterans Affairs Medical
Center in Bay Pines, Florida. The task order required BCPeabody to provide “full design,
all labor, tools, materials, equipment and supervision to renovate the kitchen areas in
buildings 101 and 102.” The work included all “structural, architectural, utilities, and
equipment as needed to meet the design.” The task order directed BCPeabody to renovate
one building at a time to allow the VA to continue its mission.

Additional Architectural and Engineering Design Services

BCPeabody received the notice to proceed on or about July 9, 2012. BCPeabody was
supposed to complete the design of both kitchen areas within sixty days from the notice to
proceed, or by September 7, 2012. Instead, the VA approved the design on or about May 10,
2013, or 245 days later. The task order called for “all new equipment” except for the “dish
machines currently in place.” The new equipment supplied by BCPeabody was to be “driven
by the design, however, for bidding purposes” the equipment specified in the task order was
“probable at a minimum for each building.” Instead and as a result of late coordination with
the N&FS staff in November and December of 2012, the equipment list was revised to
require BCPeabody to reuse thirty to forty percent of the existing equipment. While the task
order documents were “intended to define existing conditions,” it was discovered late in the
design process that the VA’s plans did not represent the actual operating heating, ventilation,
and air conditioning (HVAC) system. The equipment changes and HVAC discovery required
a major rework of the electrical and mechanical design.

At a meeting on February 26, 2013, the design team realized that the kitchens would
be used to grill food using grease, requiring a different hood and configuration. Although
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BCPeabody asserts that it was told that there would be no grease cooking, the drawings, early
equipment list, and early design indicated that griddles would be used, and the specifications
specifically called for a “griddle with hood” and ““a dedicated grease hood exhaust system.”

BCPeabody claims $68,904 in costs for additional A/E design services required as a
result of the VA’s design changes. Specifically, BCPeabody claims:

$32,000 for the rework of kitchen equipment new/used, rework of all electrical
systems, rework airflow systems (record plans incorrect), rework plumbing
plans, two additional site visits for programming and as-builts.

$28,000 for modifications to kitchen operations and electrical load, design of
new hood, ansul system, cleaning system, rework of airflow system in kitchen,
design to bring 45 KV A system to 75 KV A, additional site visit to evaluate

existing electrical system.

$2,000 for Erik Stor’s!' additional time needed for added requirements of
design. ($50/hr. @ 40 hrs.)

$640 for Adam Goetz’s!! additional time needed for added requirements of
design. ($16/hr. @ 40 hrs.)

BCPeabody claimed ten percent profit and overhead for the additional design services.

Suspension of Work

Per the Suspension of Work clause in the task order, the VA notified BCPeabody at
a November 4, 2013, meeting that the work would be suspended in building 101 for as long
as four months. The reason for the suspension was that patients using the dining room could
not be relocated to allow for the renovation to begin. The VA issued several suspension of
work letters to BCPeabody starting on November 6, 2013. The first letter read:

BCPeabody Construction Services, Inc. is hereby directed to Suspend Work
for thirty days ending on Friday 6 December. The suspension of work is

! Erik Stor was a senior vice president for BCPeabody until June 2013. During his
tenure as senior vice president, he was the “focal point” for the project. From June 2013 to
November 2013, Mr. Stor worked as an independent contractor on the project.

? Adam Goetz was a project manager for the project.
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effective immediately. A decision will be made on or before Friday 6
December on whether to extend or lift the suspension of work.

Each of the five letters issued read substantially the same way, except that the suspension
periods identified in each letter varied from twenty-three days to sixty days. A meeting was
held on April 14, 2014, to discuss the contractor’s remobilization and request for equitable
adjustment related to the suspension. Atthe meeting, the parties agreed that the work would
restart on May 5, 2014. The suspension of work lasted for 179 days.

During the suspension, BCPeabody shifted its tradesmen and foremen to other jobs,
but it alleges that it did not shift its project leadership due to the potentially short duration
of the suspension. BCPeabody claims $9367.21, Adam Goetz’s full salary for his work as
project manager during the suspension. Mr. Goetz stopped working on the project on
January 31,2014. The contracting officer agreed that the costs claimed for Mr. Goetz “have
merit” and were supported by the record. Kevin Osborne served as project manager on the
project starting on February 1, 2014. BCPeabody claims compensation for one hundred
percent of Mr. Osborne’s time during the suspension period, or $21,529.98, even though he
was identified as the project manager on several other BCPeabody projects for the same time
period. In support of BCPeabody’s claim, Mr. Osborne testified by affidavit that he spent
forty hours per week on this project and another forty hours per week on other BCPeabody
projects. The contracting officer determined that Mr. Osborne only spent eight hours per
week on this project during the suspension, for a total cost of $4333.33. The superintendent,
Mr. Dalton, also worked on other projects during the suspension, but because he was ready
to return to this project at a moment’s notice, BCPeabody claimed entitlement to his entire
salary in the amount of $22,741.16 during the suspension period.

Punchlists

On May 20, 2015, the VA provided a final punch list to BCPeabody with
approximately 100 items identified. BCPeabody noted that many items on the punchlist were
not valid, were completed prior to receipt of the list, or were not included in the scope of
work. BCPeabody worked to complete the items on the punch list. In August 2015,
BCPeabody identified six items on the list that were not complete but noted plans to
complete those punchlist items. In response to the VA’s assertions that the punch list was
not completed, BCPeabody stated that it “never considered not doing the list and in fact our
crew was turned away in our attempt to complete it.” At the same time, BCPeabody
indicated its availability to perform warranty work.

By letter dated February 1, 2016, the VA notified BCPeabody that it claimed a credit
of $17,501.13 for unfinished or deficient work. The VA identified the unfinished or

68







CBCA 5410 5

deficient work and provided copies of proposals from other contractors quoting the cost to
complete the work. The VA claimed that it had notified BCPeabody of the unfinished or
deficient work in its May 20, 2015, punchlist, but it did not specifically identify for the Board
the items that were on both the May 20 punchlist and in the February 1 letter. BCPeabody
noted that there were only three items that could be found on both lists, but it did not identify
which items and questioned the validity of all of the items listed.

Change Requests and BCPeabody’s Claim

The project was completed on May 4, 2015. BCPeabody submitted proposals for
thirteen changes with signed subcontractor quotes on or about October 19, 2015. On
January 21,2016, the VA asserted its claim for $115,294.93 for undelivered equipment. The
parties attempted to resolve all of the claims at a meeting on February 4, 2016. The VA
approved eight of the thirteen change requests in the amount of $50,625.16 the next day.
On April 15, 2016, BCPeabody submitted its certified claim. The contracting officer
determined in his July 20, 2016, final decision that BCPeabody owed the VA $27,950.70.
BCPeabody timely appealed the final decision to the Board on July 26, 2016.

Discussion

I. The Suspension Period

BCPeabody claims $13,282 in general conditions costs, $53,638.35 in personnel costs,
and $49,516.20 in unabsorbed overhead costs, for a total of $116,436.55 resulting from the
179-day suspension period.’ In order to recover under the Suspension of Work clause, a
contractor must show that (1) contract performance was delayed; (2) the Government directly
caused the delay; (3) the delay was for an unreasonable period of time; and (4) the delay

3 In its amended complaint, BCPeabody suggests an alternative way to calculate
damages resulting from the suspension period using a daily rate of $982 that it asserts the VA
accepted in modification P00006. Using this alternative calculation, the total suspension
damages claimed equal $175,778. BCPeabody provides no support for this daily rate, except
to calculate it by dividing the total amount awarded by the days of delay awarded
($40,262.02 + 41 days) in modification PO0006 and to say that the claimed amount of
$116,436.55 (daily rate of $650.48) was a compromise due to the fact that BCPeabody could
not document its costs. Without evidence regarding how the $982 daily rate was derived or
documentation to support this rate, and given that BCPeabody has provided documentation
to support its claim of $116,436.55, the Board will not use this $982 daily rate in calculating
damages.
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injured the contractor in the form of additional expense or loss. Triax-Pacific v. Stone, 958
F.2d 351, 353 (Fed. Cir. 1992); 48 CFR 52.242-14 (2012) (FAR 52.242-14). The 179-day
suspension was solely caused by the VA. The issue is whether the suspension was for an
unreasonable period of time. “[T]he word ‘unreasonable’ which appears twice in the
‘Suspension of Work’ clause refers to the duration of the suspension and the delay in the
work caused thereby and does not refer to the Government’s motivation or purpose in
ordering the suspension.” T.C. Bateson Construction Co., ASBCA 5492, 60-2 BCA 42815,
at 14,545. We find that the VA had more than sufficient time to arrange for the December
2013 renovation of the kitchen area, since the task order was awarded in June 2012. A 179-
day delay due to the unavailability of the kitchen area for renovation was a protracted and
unreasonable period of time for which the contractor should not be required to shoulder the
added expense.

a. General Conditions and Personnel Costs

We find that the general conditions costs in the amount of $13,282 are substantiated.
Most of the claimed personnel costs, in the amount of $53,638.35, however, are not. The
personnel costs include the entire salary for the suspension period of both project managers
and the superintendent. We deny any entitlement to costs for the superintendent since he was
working elsewhere during the suspension. Mr. Osborne’s claim to have been working on this
project forty hours a week during the suspension period while at the same time working forty
hours a week on other BCPeabody projects lacks credibility. Instead, we accept the
contracting officer’s determination that Mr. Osborne was working on the project eight hours
a week for thirteen weeks of the suspension period, and that Mr. Goetz’s costs as project
manager were supported by the record. BCPeabody is, therefore, awarded $13,282 in general
conditions, and $13,700.54 in personnel costs ($9367.21 for Mr. Goetz’s work and $4333.33
for Mr. Osborne’s work during the suspension period).

b. Unabsorbed Home Office Overhead Costs

BCPeabody requests unabsorbed home office overhead costs in the amount of
$49,516.20 for the 179-day suspension. Suspension or delay of contract performance results
in an interruption in payment for direct costs, which in turn causes an interruption in payment
for overhead; however, overhead costs continue to accrue regardless of direct contract
activity. This interruption in the stream of payments causes a portion of home office
overhead costs to be unabsorbed. Nicon, Inc. v. United States, 331 F.3d 878, 882 (Fed. Cir.
2003); Wickham Contracting Co. v. Fischer, 12 F.3d 1574, 1577 (Fed. Cir. 1994). Eichleay
refers to the formula used to calculate the amount of unabsorbed home office overhead when
the Government indefinitely suspends or delays work. See P.J. Dick, Inc. v. Principi, 324
F.3d 1364, 1370 (Fed. Cir. 2003) (citing Melka Marine v. United States, 187 F.3d 1370, 1375
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(Fed. Cir. 1999)); Eichleay Corp., ASBCA 5183, 60-2 BCA 9 2688. To receive Eichleay
damages, appellant must first establish its prima facie case that (1) there was a VA-caused
delay that did not run concurrently with any other delay, (2) the delay extended the time of

performance of the contract, and (3) appellant was required to remain on standby during the
delay. P.J. Dick, 324 F.3d at 1370.

The parties do not dispute that there was a VA-caused delay or that the VA-caused
delay extended the original time for performance by at least six months. “‘[S]tandby’
requires an uncertain delay period where the VA can require the contractor to resume
full-scale work at any time.” Melka Marine, 187 F.3d at 1376 (emphasis omitted). When
a contracting officer issues a written order that suspends work for an uncertain duration and
requires the contractor to remain ready to work immediately or with short notice, the
contractor proves its prima facie case. P.J. Dick, 324 F.3d at 1370.

Here, the VA suspension was not for an uncertain duration. From the VA’s
suspension letters, BCPeabody knew that the earliest it would be asked to resume work
would be the date identified in each of the suspension letters as the end of the suspension.
When a contractor knows with certainty that it cannot be called on to perform work before
a certain date, there is no uncertain delay period and the contractor is not on standby. P.J.
Dick, 324 F.3d at 1371 (citing Melka Marine, 187 F.3d at 1376). Thus, BCPeabody did not
establish that it was on standby.

BCPeabody also fails to prove that it was required to be ready to resume work
immediately. See P.J. Dick, 324 F.3d at 1371. “The contractor must be required to keep at
least some of its workers and necessary equipment at the site” to establish this part of the
standby requirement. /d. BCPeabody provided no evidence that it was required to be ready
to work immediately after the suspension lifted without reasonable time to remobilize, id.
(citing Mech-Con Corp. v. West, 61 F.3d 883, 887 (Fed. Cir. 1995)), or without gradually
increasing the workforce. See id. (citing Melka Marine, 187 F.3d at 1375). In fact,
BCPeabody ultimately had one month to remobilize. Since BCPeabody did not prove that
it was required to be ready to resume work immediately, it did not prove that it was on
standby. BCPeabody failed to establish a prima facie case for Eichleay damages, and,
therefore, we need not address whether it was impractical for BCPeabody to obtain sufficient
replacement work. See id. (citing Melka Marine, 187 F.3d at 1376).

II. Approved Change Orders

The VA does not dispute that it owes BCPeabody $50,625.16 of the $54,016.46
BCPeabody claims for approved change orders. The only item in dispute before the Board
is BCPeabody’s claim for the cost of an additional floor drain in the amount of $3391.30.
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BCPeabody asserts that the superintendent and the contracting officer agreed that the VA
would pay for two additional floor drains. No such agreement, however, was memorialized
in any document found in the record. Instead, BCPeabody’s subcontractor revised its quote
atthe VA’s request to include only one additional floor drain. Thus, we find that BCPeabody
is not entitled to the cost of the additional floor drain but is entitled to $50,625.16 for
approved change orders.

III.  Disapproved Change Orders

BCPeabody asserts entitlement to $19,847.80* for five change orders denied by the
VA.

a. Run Temporary Tube System

BCPeabody discovered that the pneumatic tube system for the dispensary connected
to an existing electrical circuit in the kitchen. BCPeabody characterized the fact that an
outside system (the dispensary tube system) was running off of the kitchen electrical panel
as an unforeseen and unusual differing site condition. To avoid delaying electrical work in
the kitchen area and avoid disrupting electrical service to the tube system, BCPeabody
created a temporary electrical connection for the tube system at a cost of $1650. The VA
argues that this work was within the scope of the task order and/or incidental to the project,
and in a firm-fixed-price task order, such changes should be borne by the contractor. In
addition, the VA argued that the contractor failed to give timely, written notice of a differing
site condition.

The task order required that BCPeabody maintain the existing electrical connections
for the medical center at all times to ensure uninterrupted service.

Utilities Services: Maintain existing utility services for Medical Center at all
times. Provide temporary facilities, labor, materials, equipment, connections,
and utilities to assure [sic] uninterrupted services.

No utility service such as water, gas, steam, sewers or electricity, or fire
protection systems and communications systems may be interrupted without
prior approval of Contracting Officers [sic] Representative (COR).

* This number changed from the $17,357.45 originally claimed because BCPeabody
increased by $2490.35 the amount claimed for the flooring upgrade.
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“The essence of a firm fixed-price contract is that the contractor, not the government,

assumes the risk of unexpected costs.” Lakeshore Engineering Services, Inc. v. United
States, 748 F.3d 1341, 1347 (Fed. Cir. 2014); Southwestern Security Services, Inc. v.

Department of Homeland Security, CBCA 1264, 09-2 BCA 934,139, at 168,777 (citing Gulf
Shores, LLC v. Department of Homeland Security, CBCA 802, 09-1 BCA 934,024 (2008)).

The fact that maintaining the existing utility service was more costly than expected because
BCPeabody had to reroute the electrical for the tube system to prevent any interruption in
patient services does not entitle the contractor to compensation beyond that provided for in
the task order. Lakeshore Engineering Services, 748 F.3d at 1347; Southwestern Security
Services, 09-2 BCA at 168,777 (citing Gulf Shores).

For a Type II differing site condition, it is necessary to prove that the condition was
unknown and of “an unusual nature, which differed materially from those ordinarily
encountered and generally recognized as inhering in work of the character provided for in
the contract.” FAR 52.236-2. In order to qualify as a Type II differing site condition, “the
unknown physical condition must be one that could not be reasonably anticipated by the
contractor from his study of the contract documents, his inspection of the site, and his general
experience[,] if any, as a contractor in the area.” Randa/Madison Joint Venture III v.
Dahlberg, 239 F.3d 1264, 1276 (Fed. Cir. 2001) (quoting Perini Corp. v. United States, 381
F.2d 403, 410 (Ct. Cl. 1967)); Project Solutions Group v. Department of Transportation,
CBCA 3411, 13 BCA 9 35,437, at 173,813. Thus, BCPeabody bears the burden of
establishing that it encountered an unknown and unusual physical condition when it
discovered the electrical connection.

There is no evidence, other than a conclusory statement by BCPeabody, that the
electrical connection was unusual, or could not have been reasonably anticipated by the
contractor from its study of the task order documents, inspection of the site, or general
experience. Moreover, under FAR 52.236-2(a), the contractor “shall promptly, and before
the conditions are disturbed, give a written notice to the Contacting Officer” if there are
differing site conditions. There is no dispute that BCPeabody did not give timely written
notice. It is not clear, however, that BCPeabody gave notice of any kind to the contracting
officer of this alleged differing site condition until 283 days after it created the temporary
electrical connection for the tube system. “If a contract clause requires a contractor to notify
the Government within a specified period of time of a differing site condition, lack of such
notice does not automatically bar the contractor’s recovery unless the Government can
establish that it was prejudiced by the lack of notice.” Ahtna Environmental, Inc. v.
Department of Transportation, CBCA 5456, 17-1 BCA 9 36,600, at 178,304 (citing
Singleton Contracting Corp., IBCA 1413-12-80, 81-2 BCA 9 16,269, at 75,607; Mutual
Construction Co., DOT CAB 1075, 80-2 BCA 9 14,630, at 72,156-157; and DeMauro
Construction Corp., ASBCA 17029, 77-1 BCA 412,511, at 60,650). Failure to give notice
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of a differing site condition before the condition is disturbed or additional costs are incurred
can prejudice the Government.  Grunley Construction Co. v. General Services
Administration, CBCA 4539, 16-1 BCA 4 36,536, at 177,992 (quoting David Boland, Inc.,
ASBCA 48715, et al., 97-2 BCA 929,166, at 145,025) (“When a contractor fails to furnish
information to the Government that will allow the Government an opportunity to relax the
contract requirements before proceeding to incur extra costs, the contractor’s claim will
fail.”). We find that BCPeabody failed to give notice, oral or written, to the contracting
officer before the condition was disturbed and additional costs were incurred, thus
prejudicing the VA. BCPeabody did not meet its burden to prove that there was a differing
site condition, and the claim for $1650 is denied.

b. New Steam Piping and Return for Dishwasher

BCPeabody claims $3080 for replacing steam lines to make the dishwasher function.
The task order stated:

All utilities including but not limited to fire suppression and fire alarm
systems, plumbing, electrical, air conditioning and exhaust will be brought up
to current code requirements and VA specifications under this project. Any
item found to be deficient, such as less than required floor slope to drains, wall
framing being rusted, etc. will be corrected under this project.

By the plain language of the task order, a corroded steam pipe that had to be replaced for the
dishwasher to properly function was in the scope of work of the task order and did not
constitute a change. 1201 Eye Street, N.W. Associates, LLC v. General Services
Administration, CBCA 5150, 17-1 BCA 436,592, at 178,223 (“Contract interpretation begins
with the plain language of the agreement” (citing Gould, Inc. v. United States, 935 F.2d
1271, 1274 (Fed. Cir. 1991)). Thus, BCPeabody is not entitled to an equitable adjustment
in the amount of $3080.

c¢. Frame Above Roll-Up Door

BCPeabody claims the cost of $550 to replace a stud frame that had rotted above a
door. The scope of work, however, identified rusted wall framing and similar items as
deficient and requiring correction under the task order. Thus, we find that a rotting stud
frame was not a differing site condition, but a cost to be incurred by the contractor under the
task order.
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d. Flooring Upgrade

BCPeabody claims $13,019° for upgraded vinyl flooring selected by the VA. The
contracting officer agreed that this was a change in the flooring required by the task order.
The contracting officer, however, denied BCPeabody’s claim on the grounds that it did not
meet its burden to prove the cost of the change. BCPeabody admits that it does not have the
documentation to support the cost originally quoted for the tile.

With regard to BCPeabody’s burden of proof, this Board has stated:

The ascertainment of damages, or of an equitable adjustment, is not an exact
science, and where responsibility for damages is clear, it is not essential that
the amount thereof be ascertainable with absolute exactness or mathematical
precision: “It is enough if the evidence adduced is sufficient to enable a court
or jury to make a fair and reasonable approximation.” Specialty Assembling
& Packing Co. v. United States, 355 F.2d 554, 572, 174 Ct. Cl. 153, 184
(1966); WRB Corp. v. United States, 183 Ct. Cl. 409, 425 (1968). . . .

As the court stated in Dawco Construction Inc. v. United States, 18 Cl. Ct.
682, 698 (1989), aff'd in part, 930 F.2d 872 (Fed. Cir. 1991), “All that is
necessary is a reasonable showing of the extra costs. Defendant cannot be
permitted to benefit from its wrong to escape liability under the guise of a lack
of a perfect measure. See generally Dale Construction Co. v. United States,
161 Ct. Cl. 825 (1963).” In Dawco, the court had decided quantum on the
basis of a jury verdict, a less-favored approach than total cost. The court stated
that it was appropriate to apply a jury verdict approach where it was not
possible for the plaintiff to prove its actual damages, but sufficient information
existed for the court to arrive at a fair approximation. Similar cases are
Propellex Corp. v. Brownlee, 342 F.3d 1335 (Fed. Cir. 2003), and Boyajian v.
United States, 423 F.2d 1231 (Ct. Cl. 1970).

Choctaw Transportation Co. v. Department of Agriculture, CBCA 2482, et al., 16-1 BCA
9 36,579, at 178,168 (quoting Moshe Safdie & Associates, Inc. v. General Services
Administration, CBCA 1849, et al., 14-1 BCA 935,564, at 174,300). We will use the jury
verdict approach to arrive at a fair approximation of the damages.

> BCPeabody increased its claim for a flooring upgrade from $10,528.65, after
obtaining documentary support.
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BCPeabody provided a more current quote for the high-end cost of hospital grade tile
($3.50 per square foot) from a different supplier and used that number to calculate the
difference in the original cost of the tile and the actual cost of the vinyl flooring ($7.90 per
square foot). The difference in cost for an area of 2690 square feet equaled $11,836, plus ten
percent overhead and profit, for a total amount of $13,019. This amount is a fair
approximation of the damages.

e. Moved Chilled Water Lines

Retherm units added in the second kitchen required BCPeabody to move chilled water
lines. The cost for the additional plumbing was $1548.80. The task order required the
“[r]Jemoval and relocation of utilities to meet work flow corrections and equipment needs.”
We agree that the relocation of the chilled water lines to meet equipment needs was included
in the task order scope and not a change.

IV.  Architectural and Engineering Design Services

BCPeabody claims $68,904 in increased A/E costs incurred as a result of the VA’s
design changes. The VA asserts that the design changes were reasonable and within the
scope of the task order. The VA argues that “design pricing is expected to take into account
reasonable alterations and adjustments, all of which are inherent to the” design process,
quoting Planned Environmental Design Corp., ASBCA 47599, et al., 96-1 BCA 9 28,001
(1995).

“[I]t 1s in the nature of an A-E design contract that the Government will decide what
desired aspects of the project will change or be deleted due to budget constraints when
appellant’s design and cost estimates are received. Mere changes in the original parameters
for the design of a project do not necessarily constitute compensable changes. A certain
amount of ‘give and take between the parties’ is expected in A-E design contracts.” “[A]
design contract, like any contract, has limits and includes provisions which define scope and
set out requirements which are not expected to change. Although aspects of scope are
subject to being adjusted without triggering added compensation, neither the Government nor
the A/E is entitled to make unlimited adjustments without expecting that some of them could
result in a change in design costs.” Moshe Safdie, 14-1 BCA at 174,296; Planned
Environmental Design Corp.,96-1 BCA at 139,848 (citing Bryant & Bryant, ASBCA 27910,
88-3 BCA 9 20,923, at 105,746 (citing McLean & Schultz, ASBCA 30552, 85-3 BCA
18,265, at 91,693)). We must consider “the timing of such a [design] change and the level
of effort required of the designer [in order to] determine the extent, if any, to which the A/E
may be entitled to an equitable adjustment.” Taylor & Partners, Inc., VABCA 4898, 97-1
BCA 428,970, at 144,267 (quoting Fanning, Phillips & Molnar, VABCA 3856, 96-1 BCA
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9 28,214, at 140,833-834, modified on reconsideration, VABCA 3856R, 96-2 BCA ¢
28,427).

Significant changes to the equipment BCPeabody expected to use on the project and
inaccuracies in the VA’s as-built HVAC plans, both identified late in the design process,
caused BCPeabody to rework the design in a significant way. The timing and extent of these
design changes entitle BCPeabody to an equitable adjustment in the amount of $32,000 for
additional A/E services. BCPeabody is also entitled to ten percent for overhead and profit
for the first $20,000 awarded and seven-and-one-half percent for overhead and profit for the
next $30,000 awarded, for a total of $2900 for overhead and profit. 48 CFR 852.236-
88(b)(5) (2008) (VAAR 852.236-88(b)(5)). The total amount awarded is $34,900.

The incorporation of a hood for cooking with grease, however, was not a change. The
task order required a hood for cooking with grease. Even if BCPeabody was told otherwise
during the design process, the cost of designing the hood for cooking with grease should have
been included in BCPeabody’s bid. BCPeabody is not entitled to the cost of this additional
A/E work in the amount of $28,000.

There has been no evidence presented to support BCPeabody’s claim that Erik Stor
and Adam Goetz each worked forty additional hours as a result of the design changes. We

find that BCPeabody is not entitled to the $2640 claimed for their time.

V. Undelivered Equipment Credit

The VA claims entitlement to $115,294.93 — the difference in cost between the
equipment listed in the task order as “probable at a minimum” and the actual equipment
provided for the project by BCPeabody. This, however, was a firm-fixed-price design-build
task order.

Firm-fixed-price contracts “assign the risk to the contractor that the actual cost of
performance will be higher than the price of the contract.” Dalton v. Cessna Aircraft Co.,
98 F.3d 1298, 1305 (Fed. Cir. 1996). The VA took the risk that the actual cost of the
equipment purchased was less. [f BCPeabody completed the work using different equipment
than anticipated in its bid, it is entitled to the benefit of its bargain. The price of a
firm-fixed-price contract does not vary with the cost experience of the contractor. FAR
16.202-1 (“A firm-fixed-price contract provides for a price that is not subject to any
adjustment on the basis of the contractor’s cost experience in performing the contract. This
contract type places upon the contractor maximum risk and full responsibility for all costs
and resulting profit or loss.”). Thus, the contractor is entitled to keep the cost savings if it
performed for less than the bid price; conversely, it must absorb the loss if it exceeded the
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bid price. Dalton, 98 F.3d at 1303-04. The VA is not entitled to a credit for unused
equipment.

VI.  Deficient Work Credit

The VA claimed reimbursement of costs incurred to complete unfinished or deficient
work. The VA bears the burden of proof for its claim for costs incurred to complete
unfinished or deficient work, and must show that “the work [initially] performed by the
[contractor] failed to meet the contract specifications.” Mitchell Enterprises, Inc., ASBCA
53202, et al., 06-1 BCA 9 33,277, at 164,962 (citing Cochran Construction Co., ASBCA
40,294, 90-3 BCA 4 23,239, at 116,609). “The fact that the Government included items on
a punch list does not a fortiori establish the existence or extent of the alleged defects.” Id.
(citing Techno Engineering & Construction, Ltd., ASBCA 32938, 88-1 BCA 920,351, at
102,921). “Moreover, appellant cannot be held responsible for punch list items first noted
after the government takes possession, unless it is shown that the damage was in fact caused
by appellant.” Id. (citing Cocoa Electric Co., ASBCA 33921, 91-1 BCA 9 23,442, at
177,591). The VA has failed to meet its burden. The VA has not proven that the work
identified as unfinished or deficient failed to meet the task order specifications, was deficient
prior to occupancy of the building by the VA, or was even in the scope of work.

Even if such unfinished or deficient work were the fault of BCPeabody, BCPeabody
was not given the opportunity to correct the work. The VA must establish that it “offered the
contractor the opportunity to correct the defect and that the contractor failed or refused to
correct the defect.” Mitchell Enterprises, 06-1 BCA at 164,962. “Absent proof that the
appellant would have refused to make corrections, or been unable to do so within a
reasonable time, the Government is not entitled to charge appellant with its own costs for
correcting deficiencies.” Id. (quoting Techni Data Laboratories, ASBCA 21054, 77-2 BCA
9 12,667, at 61,411). The record indicates that BCPeabody did not refuse to make
corrections. Some of the items claimed had not been previously identified, and those that
were, BCPeabody intended to complete, but its crew was turned away. Thus, this claim is
denied.

VII.  Breach of Good Faith and Fair Dealing

“The covenant of good faith and fair dealing . . . imposes obligations on both
contracting parties that include the duty not to interfere with the other party’s performance
and not to act so as to destroy the reasonable expectations of the other party regarding the
fruits of the contract.” Metcalf Construction Co. v. United States, 742 F.3d 984, 991 (Fed.
Cir. 2014 (quoting Centex Corp. v. United States, 395 F.3d 1283, 1304 (Fed. Cir. 2005)).
BCPeabody asserts that the VA’s administration of the task order adversely affected
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BCPeabody’s financial situation, ability to negotiate with the VA, and relationship with its
suppliers and subcontractors. Specifically, BCPeabody points to six actions by the VA that
itargues “made manifest” the VA’s breach of the duty of good faith and fair dealing and had
the adverse effects alleged: (1) the VA’s refusal to pay for additional costs of the design,
(2) the VA’s refusal to acknowledge that it placed appellant on standby for the entirety of
the suspension period, (3) the VA’s failure to give appellant adequate notice and a fair
opportunity to correct defective and incomplete work before reprocuring, (4) the VA’s
decision to bill appellant for equipment not received, (5) the VA’s refusal to pay for
approved change orders, and (6) the VA’s refusal to waive the written notification
requirement for a differing site condition. Maintaining BCPeabody’s financial situation,
negotiation position with the VA, or relationship with its subcontractors were not
“reasonable expectations created by the autonomous expressions of the contracting parties.”
Tranben, Ltd. v. Department of Transportation, CBCA 5448, 17-1 BCA 9 36,635, at
178,430 (quoting Metcalf, 742 F.3d at 991). “A party to a contract cannot use an implied
duty of good faith and fair dealing to expand another party’s contractual duties beyond those
in the express contract or create duties inconsistent with the contract’s provisions.” Agility
Public Warehousing Co. KSCP v. Mattis, 852 F.3d 1370, 1384 (Fed. Cir. 2017) (quoting
Metcalf, 742 F.3d at 991). Moreover, beyond a mere assertion in its complaint, BCPeabody
failed to prove that the VA’s actions had the adverse effects alleged.

Even assuming that such adverse effects resulted from the VA’s actions, the effects
were not the result of the VA’s task order administration during performance. The VA
actions identified, instead, occurred after substantial completion and involved the assertion
and litigation of claims by both parties. Nonetheless, “[t]he obligation of good faith and fair
dealing extends to the assertion, settlement and litigation of contract claims and defenses.”
Restatement (Second) of Contracts § 205 cmt. e (1981). The VA, however, did not breach
this obligation. The VA acted timely to resolve BCPeabody’s change orders by meeting to
negotiate and issuing its decisions on each claim shortly thereafter. The VA also had a
reasonable basis to assert its claims and to offset the amounts owed for approved change
orders by the amounts the VA claimed it was owed. When we consider the totality of the
actions of the parties, we do not find the overall conduct of the VA rose to the level of clear
and convincing evidence of the breach of the duty of good faith and fair dealing.

Decision
For the foregoing reasons, the Board GRANTS IN PART the appeal. BCPeabody
isawarded $125,526.70, which includes $13,700.54 for personnel costs, $13,282 for general

conditions costs, $34,900 for additional A/E design services, and $63,644.16 for extra and
changed work. The VA did not breach the duty of good faith and fair dealing and is not

79







CBCA 5410 16

entitled to costs for its claims for an unused equipment credit or reprocurement costs.

ERICA S. BEARDSLEY

Board Judge
We concur:
ALLAN H. GOODMAN BEVERLY M. RUSSELL
Board Judge Board Judge
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Before Board Judges BEARDSLEY, ZISCHKAU, and LESTER.
LESTER, Board Judge.

Appellant, Duke University (Duke), filed an appeal of a contracting officer’s decision
on what Duke referred to as a “non-monetary claim” that it had submitted to the National

Institute of Allergy and Infectious Diseases (NIAID) within the Department of Health and
Human Services’ National Institutes of Health. Duke does not include in its claim a request
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for a monetary payment in a sum certain. In light of the Court of Appeals for the Federal
Circuit’s recent decision in Securiforce International America, LLC v. United States, 879
F.3d 1354 (Fed. Cir. 2018), which addressed tribunals’ jurisdiction to entertain certain
disputes involving nonmonetary claims, the Board asked the parties to address the extent to
which the Board possesses jurisdiction to entertain Duke’s claim. Subsequently, the parties
filed a joint motion to dismiss this appeal without prejudice to its merits, although without
expressly requesting that we dismiss the appeal for lack of jurisdiction. However, they ask
that, in dismissing without prejudice, we rule that the “reinstatement” provisions of Board
Rule 12(d), 48 CFR 6101.12(d) (2017), do not apply so that, if Duke submits a monetary
claim to NIAID, Duke will retain the right to file suit in the Court of Federal Claims.

Duke has already incurred costs that it will not be reimbursed under NIAID’s
interpretation of the contract, and it is clear that Duke’s current claim is, in reality, a
monetary claim that does not identify a sum certain that Duke will seek to recover. We lack
jurisdiction to entertain Duke’s appeal.

Background

On August 1, 2017, Duke submitted a letter to the NIAID contracting officer,
requesting a decision regarding a dispute arising under contract no. HHSN2722013000171
(the Vaccine and Treatment Evaluation Units (VTEU) contract) and three associated task
orders (nos. 8, 13, and 17) awarded in 2015 and 2016. In its letter, Duke challenged NIAID’s
interpretation of some of the VTEU contract provisions and requested a contracting officer’s
decision on its interpretation question. NIAID had interpreted the contract provisions to
preclude Duke’s full recovery of its facilities and administrative (F&A) costs, limiting
recovery of F&A costs on the subcontracted portions of work under the three subject task
orders. Duke neither included a request for money in its letter nor identified the amount of
previously unpaid costs to which it believed it was entitled, even though the information in
the record indicates that Duke had already incurred some F&A costs that were not being
reimbursed at that point in time. Instead of requesting money, Duke requested that the
NIAID contracting officer revisit her interpretation of the VTEU contract provisions and
Duke’s entitlement to full F&A cost recovery.

The NIAID contracting officer issued a decision on October 11, 2017 (which Duke
received on October 18, 2017), in which she explained her interpretation of the VTEU
contract provisions and concluded “that the F&A costs applied to the subcontracted portions
ofthe [statement of work] represent excessive pass-through charges per [Federal Acquisition
Regulation (FAR)] Clause 52.215-23 and are unallowable per FAR Section 31.203(i).” She
found “that Duke has not demonstrated value added for the subcontracted work under Task
Orders 8, 13, and 17” sufficient to justify use of a different method of calculating an
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appropriate F&A cost recovery, and she detailed the factual reasons that she believed
supported her finding. At the end of the decision, the contracting officer notified Duke of
its right to appeal the decision within ninety days to the Board or within twelve months to the
Court of Federal Claims, using the language contained in FAR 33.211(a)(4)(v) (48 CFR
33.211(a)(4)(v)).

On January 8, 2018, Duke appealed the contracting officer’s decision to the Board,
describing the basis of its appeal as follows:

The dispute involves the denial by NIAID of full recovery of indirect (F&A)
costs . . . to Duke on the three task orders under the VTEU contract referenced
above. Specifically, NIAID has denied Duke F&A cost recovery on certain
subcontract costs under these task orders, ostensibly on the grounds that
Duke’s F&A costs on the subcontracted portions of the subject task orders
constitute excessive pass-through charges. See FAR 52.215-23. Duke
disputes NIAID’s interpretation of this provision of the contract. In its claim
letter, Duke also argued that NIAID may be limiting Duke’s F&A cost
recovery based on an improper determination that certain subcontractors are
acting as “subrecipients” rather than “contractors.” See 2 C.F.R. § 200.330;
45 C.F.R. § 75.351. In her Final Decision, the Contracting Officer found that
Duke has not demonstrated value added for the subcontracted work under Task
Orders 8, 13, and 17 referenced above. In her Final Decision, the Contracting
Officer states that “NIAID has determined that the F&A costs applied to the
subcontracted portions of the SOW represent excessive pass-through charges
per FAR Clause 52.215-23 and are unallowable per FAR Section 31.203(1).”

Duke, in its notice of appeal, represented that it was “seek[ing] a declaratory judgment
regarding the parties’ rights and obligations on a disputed contract interpretation.”

Nine days after Duke filed its notice of appeal, the Federal Circuit issued its decision
in Securiforce, discussing jurisdictional issues associated with nonmonetary claims under the
Contract Disputes Act (CDA), 41 U.S.C. §§ 7101-7109 (2012). Subsequently, the Board,
in an order asking for the parties’ input into setting an initial schedule of proceedings in this
appeal, requested that, among other things, the parties address whether and the extent to
which the rationale underlying the Federal Circuit’s decision in Securiforce applied to the
claim presented here.

On March 5, 2018, the parties filed a joint motion to dismiss this appeal. They

represent in the motion that they “wish to avoid protracted litigation over jurisdictional issues
in this appeal” and that, following discussions between the parties, Duke has stipulated to
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withdraw its claim letter to NIAID dated August 1, 2017. NIAID has stipulated to rescind
the contracting officer’s decision dated October 11, 2017, as moot. The parties have also
stipulated to dismissal of this appeal without prejudice to the merits of the dispute, as well
as without prejudice to Duke’s right to submit a new claim to the NIAID contracting officer
relating to recovery of F&A costs. They further stipulate that Duke “is not estopped or
precluded from raising any issues or arguments in any new claim” and that NIAID “is not
estopped or precluded from raising any issues or arguments in its Final Decision or from
filing counterclaims arising out of the Contract or any task orders issued pursuant to the
Contract.” They also stipulated and agreed to the following:

[Blecause the August 1, 2017, claim letter and October 11, 2017, Final
Decision have been withdrawn and rescinded, there will be no need to reinstate
this appeal[,] and the 180-calendar day deadline to reinstate this appeal
pursuant to CBCA Rule 12(d) . . . is not applicable here. The parties stipulate
and agree that if Duke submits a new claim to NIAID and that claim is denied
in whole or in part in a Final Decision by the NIAID Contracting Officer,
Duke will be able to appeal that Final Decision to either this Board or the
Court of Federal Claims pursuant to the Contract Disputes Act, 41 U.S.C.
§ 7104, and without regard to the 180-day deadline for reinstatement set out
in CBCA Rule 12(d).

In light of these stipulations, the parties ask the Board to dismiss this appeal without
prejudice to its merits; order that the “‘reinstatement’ and 180-calendar-day requirement of
CBCA Rule 12(d) does not apply here”; order that, if Duke submits a new claim that the
NIAID contracting officer denies, Duke can pursue that appeal either before the Board or in
the Court of Federal Claims (meaning that Duke has not made an election to proceed before
the Board) and without regard to the 180-calendar day limitation of CBCA Rule 12(d); and,
if the Board determines that the 180-day reinstatement period of Rule 12(d) applies, order
NIAID to issue a decision on any claim that Duke submits within sixty days of receipt or
refrain from notifying Duke of the time within which a decision will be issued so that Duke
can timely appeal from a deemed denial.

Discussion

The Board’s jurisdiction to entertain contract disputes derives from the CDA.
Veterans Contracting Group, Inc. v. Department of Veterans Affairs, CBCA 5927, et al.,
18-1 BCA 9 36,936, at 179,950 (2017). When a contractor has a dispute regarding the
payment of money from the Government under a contract, the contractor, as a prerequisite
to review by the Board, must have submitted a written claim to the relevant agency’s
contracting officer seeking payment, as a matter of right, of an amount to which it believes
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itself entitled, stated in a sum certain, and requesting a decision of the contracting officer.
Reflectone, Inc. v. Dalton, 60 F.3d 1572, 1575 (Fed. Cir. 1995) (en banc); Richter
Developments, Ltd. v. General Services Administration, CBCA 5119, 16-1 BCA 9 36,306,
at 177,038. Absent such a submission, and a certification if the requested payment exceeds
$100,000, the Board lacks jurisdiction to entertain the claim, even if the contracting officer
has issued a decision on it. Richter Developments, 16-1 BCA at 177,038.

Not every CDA claim that the Board reviews has to be one involving the payment of
money. The FAR defines a “claim” as including “a written demand or written assertion by
one of the contracting parties seeking, as a matter of right, . . . the adjustment or
interpretation of contract terms, or other relief arising under or relating to the contract.”
48 CFR 2.101. The contractor need not submit a monetary claim to have its dispute over
interpretation resolved, even if a decision may ultimately affect monetary amounts that the
contractor may eventually receive. Medical Development International Ltd. v. Department
of Justice, DOT BCA 4547,06-2 BCA 433,405, at 165,627-29. The Federal Circuit has held
that tribunals are not jurisdictionally barred from reviewing claims prior to completion of
performance in which a contractor does not seek monetary relief “simply because the
contractor could convert the claims to monetary claims by doing the requested work and
seeking compensation afterwards.” Alliant Techsystems, Inc. v. United States, 178 F.3d
1260, 1270 (Fed. Cir. 1999). It rejected the argument that a nonmonetary dispute is outside
the court’s jurisdiction simply because the contractor has not completed performance on the
contract. It held that, if a contractor does not want to perform work that the Government is
demanding (pursuant to, for example, an improperly exercised option), the contractor can
seek review through a nonmonetary claim in which the contractor asks for a judgment finding
that the Government’s contract interpretation is incorrect. Id. at 1269-70. That is, the
contractor does not necessarily have to perform the work and then seek monetary relief. /d.

Inits January 17,2018, decision in Securiforce, however, the Federal Circuit decided,
in a situation in which a contractor had already incurred costs as a result of the Government’s
allegedly incorrect action under the contract, that the contractor could not dress its monetary
claim as a nonmonetary contract interpretation issue when the true purpose of the claim was
to provide for a monetary award to the contractor:

While contractors may in some circumstances properly seek only declaratory
relief without stating a sum certain, they may not circumvent the general rule
requiring a sum certain by reframing monetary claims as nonmonetary. In a
related context, we have been careful to recognize this distinction. The
Administrative Procedure Act (“APA”) provides a cause of action for
nonmonetary claims against the government, 5 U.S.C. § 702, so long as “there
is no other adequate remedy in a court,” id. § 704. The Tucker Act, however,
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provides exclusive jurisdiction in the Claims Court for monetary claims
exceeding $10,000. See 28 U.S.C. §§ 1346(a)(2), 1491(a)(1). The question
in many of our prior cases, then, has been whether a given claim is properly
classified as monetary or nonmonetary. We and other courts of appeals have
consistently held that litigants may not avoid the Claims Court’s exclusive
jurisdiction by dressing up monetary claims in other courts as requests for
nonmonetary, declaratory relief under the APA. Doe v. United States, 372
F.3d 1308, 1313 (Fed. Cir. 2004) (collecting cases).

In making this determination, “we customarily look to the substance of the
pleadings rather than their form.” Brazos Elec. Power Coop., Inc. v. United
States, 144 F.3d 784, 787 (Fed. Cir. 1998). If “the only significant
consequence” of the declaratory relief sought “would be that [the plaintiff]
would obtain monetary damages from the federal government,” the claim is in
essence a monetary one. I/d. We see no reason to depart from this principle
here, when determining whether a claim is monetary or nonmonetary for
purposes of CDA jurisdiction.

Securiforce, 879 F.3d at 1360-62. The Federal Circuit held that, if a claim, “although styled
as one for declaratory relief, would — if granted — yield only one significant consequence,”
which would be to “entitle [the contractor] to recover money damages from the government,”
the claim could only be pursued as a monetary claim, stated in a sum certain. /d. at 1360-61;
see Kellogg Brown & Root Services, Inc. v. United States, 115 Fed. Cl. 168, 184 (2014)
(dismissing suit for lack of jurisdiction where, through a ruling on its nonmonetary contract
interpretation claim, the contractor was in reality seeking money damages that it had already
incurred); Thomas Creek Lumber & Log Co., IBCA 4020-1999, 00-2 BCA 9 31,077, at
151,435 (“If a claim purports to seek nonmonetary relief, but nonetheless is based upon
breach of contract, then money damages are the appropriate remedy and they must be alleged
and the claim certified, if required.”); McDonnell Douglas Corp., ASBCA 50592,97-2 BCA
129,199, at 145,292 (“We have refused to grant declaratory relief where we found the real
issue was money.”).

Here, Duke has already incurred costs associated with its contract interpretation
dispute, and it could have quantified those costs and stated them in a sum certain in a claim
to the contracting officer. Unlike the contractor in Alliant, Duke is not asking us to allow it
to stop performing work or to preclude it from incurring additional costs in the future based
upon its interpretation of the contract. Instead, it is asking the Board to interpret the VTEU
contract in a manner that will permit full F&A cost recovery, rather than the more limited
F&A cost recovery that NIAID currently permits. A ruling in Duke’s favor would not result
in Duke avoiding costs, but instead would be used only to entitle Duke to monetary relief in
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a separate proceeding. In such circumstances, it is clear that Duke has an uncertified and
unquantified monetary claim. We must dismiss Duke’s claim for lack of jurisdiction.

We recognize that the parties have requested dismissal on a basis other than a lack of
jurisdiction. They asked that the Board, without addressing the jurisdictional issue, dismiss
this appeal without prejudice, allow Duke to submit a monetary claim to the NIAID
contracting officer, and provide Duke with the right to challenge a decision on that claim in
the Court of Federal Claims if Duke were to elect not to return to the Board. If we could
consider that request, there potentially could be issues, including the applicability of the
Election Doctrine,' that might complicate or interfere with our ability to satisfy all of the
parties’ stated goals. See, e.g., Palafox Street Associates, L.P. v. United States, 114 Fed. Cl.
773,784 (2014) (discussing effect of the Election Doctrine on a suit filed after the parties had
jointly agreed to the voluntary dismissal of a prior appeal before the Board involving the
same claim). “Without jurisdiction,” though, we “cannot proceed at all in any cause,”
Sinochem International Co. v. Malaysia International Shipping Corp., 549 U.S. 422, 431
(2007) (quoting Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 94 (1998)),
meaning that we cannot entertain the parties’ request for dismissal without prejudice.
Jurisdiction is “a threshold matter” to be decided, “spring[ing] from the nature and limits of
the judicial power of the United States,” and it “is inflexible and without exception.” Steel
Co., 523 U.S. at 94-95. Once we are aware that we lack jurisdiction to entertain an appeal,
we have “no other recourse but to dispose of the case by dismiss[ing]” it based upon the
jurisdictional defect. Rex Systems Inc. v. United States, No. 92-411C, 1993 WL 13726058,
at *3 (Fed. Cl. Dec. 13, 1993), appeal dismissed, 41 F.3d 1517 (Fed. Cir. 1994) (table); see
Primestar Construction v. Department of Homeland Security, CBCA 5510, 17-1 BCA
936,612,at 178,330 (2016) (lack of jurisdiction leaves the tribunal “no power to do anything
but strike the case from its docket, the matter being coram non judice” (quoting Johns-
Manville Corp. v. United States, 893 F.2d 324,327 (Fed. Cir. 1989)). In light of Securiforce,
the jurisdictional defect here is obvious, and we cannot ignore it.>

' Once a contractor makes a knowing election to file an appeal with a board of

contract appeals rather than to initiate a suit in the Court of Federal Claims, the contractor
is precluded, under the so-called Election Doctrine, “from pursuing [the] claim [at issue in
the appeal] in the alternate forum.” National Neighbors, Inc. v. United States, 839 F.2d
1539, 1542 (Fed. Cir. 1988). “The Election Doctrine does not apply, however, if the forum
originally selected lacked subject matter jurisdiction over the appeal.” Bonneville Associates
v. United States, 43 F.3d 649, 653 (Fed. Cir. 1994).

> Although the parties have requested that we suspend Board Rule 12(d), which, in

certain circumstances, converts a dismissal without prejudice into one with prejudice if the
parties do not return to the Board within 180 days after dismissal, Rule 12(d) is inapplicable
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Decision

For the foregoing reasons, this appeal is DISMISSED FOR LACK OF
JURISDICTION.

Horold D. Lester, Jr.
HAROLD D. LESTER, JR.

Board Judge
We concur:
Erico S. Beawrdsley Jonathanw D. Zischkauw
ERICA S. BEARDSLEY JONATHAN D. ZISCHKAU
Board Judge Board Judge

to dismissals for lack of jurisdiction. Diamante Contractors, Inc. v. Department of the
Interior, CBCA 2017, 11-1 BCA 4 34,679, at 170,822.
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Before Board Judges SHERIDAN, LESTER, and CHADWICK.
CHADWICK, Board Judge.

This appeal resembles Duke University v. Department of Health & Human Services,
CBCA 5992, 18-1 BCA 9 37,023, in that, in both cases, the parties agreed to dismissal
without prejudice (but not for lack of jurisdiction) after the Board raised questions about its
jurisdiction. As in Duke, we take the clearer and cleaner step of dismissing the appeal based
on an obvious jurisdictional defect, namely, that the letter that the appellant characterized as
its claim to the contracting officer lacked a sum certain. We also find that the contracting
officer did not assert a government claim that could form the basis of this appeal.
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Background

Elkton UCCC, LCC (Elkton), the appellant, owns a building in Maryland in which it
leases space to the General Services Administration (GSA) for a Social Security
Administration office. In early 2017, the parties began to dispute whether Elkton was
fulfilling its duties as the landlord. In approximately November 2017, GSA began partially
withholding rent.

On February 16, 2018, an attorney for Elkton wrote a letter to the GSA contracting
officer about the disagreement. Because both parties at least initially advised us that this
letter was Elkton’s “claim,” we quote it in full.

I have been retained by the landlord of the above referenced property
with respect to your unilateral reductions to rent obligations of Social Security
Administration.

My clients advised that they agreed to test the property for mold at your
cost with the understanding that if no mold was found, there would be no
remediation.

I am further advised that the test for mold was negative and no
remediation was required. There was never an agreement by the landlord to
pay for any of the costs for asbestos. In fact, SSA agreed to pay for the testing
cost.

Please deliver a copy of any and all tests you have conducted whether
showing a positive or negative finding for mold. Please also advise if you
believe this has been delivered previously to the landlord. Please provide
copies of the invoices for that test and any remediation you claim was done.

In addition to the above charges, you have taken reductions for rents for
other bills such as cleaning, water, etc. that were never raised with the landlord
and for which you had no authority to make payment. If you made payment,
you did so at your cost and expense. Please provide copies of all invoices, as
well as all correspondence with landlord in which you raised the issue that the
services were required and evidence of payment.

You are advised that you are not authorized to make any further
payments on behalf of landlord without prior written approval.
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Please reimburse landlord for all withheld rent. The landlord’s cash
flow is very tenuous as a result of your actions and you will be held liable for
all costs and expenses incurred.

Y our prompt response is appreciated.

The GSA contracting officer responded to Elkton’s February 2018 letter by letter
dated March 13, 2018. In her letter (which did not refer to Elkton’s letter as a “claim”), the
contracting officer itemized deficiencies and lease violations that GSA had allegedly
encountered at the building since April 2017, and stated that GSA had repeatedly advised the
landlord of those issues. The sole mention of a dollar amount in the contracting officer’s
letter was in a bullet point that stated, “On July 28, 2017, a non-compliance Letter was sent
to Avrahom Sauer listing all deficiencies and advising Mr. Sauer that the Government would
invoke its right to remedy the issues and deduct rent in the amount of $21,000.00. ... [N]o
response was received.” (The July 2017 letter, to which the contracting officer referred, had
said “[t]here [wa]s currently” a balance of $21,000 owed for electric services, which GSA
intended to pay and deduct from the rent if Elkton did not pay the bill by July 31, 2017.)

The contracting officer concluded, “Based on the above, the action taken to date is
considered to be consistent with the remedies provided under the lease. This is the final
decision of the Contracting Officer.” (Paragraph break omitted.) She advised Elkton of its
appeal rights under the Contract Disputes Act (CDA), 41 U.S.C. §§ 7101-7109 (2012).

Ninety days later, on June 11, 2018, Elkton filed a notice of appeal with the Board.
On the appeal form, Elkton stated in part:

On February 16, 2018, Elkton UCCC submitted correspondence to GSA
requesting records to substantiate GSA’s claim. GSA failed to provide such
records. Instead, it submitted a final decision . . . in which the contracting
officer determined all actions taken by GSA were consistent with the remedies
in the Lease. A copy of the Final Decision is attached hereto.

Elkton UCCC seeks reimbursement of all rental payments improperly withheld
by GSA, including, but not limited to, $21,000 that GSA withheld as a result
of Elkton UCCC’s alleged defaults.

In an initial procedures order, the Board stated that “[t]he notice of appeal raises facial

questions as to the Board’s jurisdiction under the [CDA]” and gave the parties two weeks to
state, among other things, (1) whether, in each party’s view, this appeal involved a contractor
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claim or a government claim; (2) the sum certain of the claim, if any; and (3) if the appeal
involves a contractor claim, whether the claim was certified.

The parties provided divergent answers. Although, in its notice of appeal, Elkton had
described its February 2018 letter to the contracting officer as “requesting records to
substantiate GSA’s claim,” in response to the initial procedures order, Elkton described the
February 2018 letter as a CDA claim for “at least $21,000” in withheld rent, which need not
be certified under 41 U.S.C. § 7103(b). GSA agreed that Elkton’s February 2018 letter was
a CDA claim—but GSA called the letter a nonmonetary claim. GSA asserted that Elkton’s
letter “did not request the return of any money that had been withheld to date, let alone a sum
certain,” but the agency argued that the “letter can be construed, and should be construed, as
a contractor claim for an ‘interpretation of contract terms’” under Federal Acquisition
Regulation (FAR) 2.101 (48 CFR 2.101 (2017) (defining “claim™)).

After reviewing these filings, the Board provided the parties with a preliminary
jurisdictional analysis (substantially as set forth below) and ordered them to show cause, by
July 11, 2018, “why this analysis is incorrect and the appeal should not be dismissed for lack
of jurisdiction.” The day before that deadline, Elkton filed a motion, unopposed by GSA,
noting that “[t]he Board has expressed concern over whether Appellant’s February 2018
letter to [GSA] constitutes a ‘claim’” and asking us to “dismiss this matter without prejudice
and grant such other and further relief as appropriate.”

Discussion

There can be no CDA litigation without a preceding CDA claim. See 41 U.S.C.
§ 7103(a); James M. Ellett Construction Co. v. United States, 93 F.3d 1537, 1541-42 (Fed.
Cir. 1996); Bass Transportation Services, LLC v. Department of Veterans Affairs, CBCA
4995, 16-1 BCA 9 36,464, at 177,687 (“The Board gains jurisdiction under the CDA only
after a claim is presented to the contracting officer and is either decided or deemed denied,
and the contractor files a timely appeal.”). This is true even when, as here, the contracting
officer has issued a document styled as a “decision.” E.g., Greenbrier Valley Economic
Development Corp. v. Department of Veterans Affairs, CBCA 5897 (June 7, 2018). The
FAR defines a “claim” as a writing “seeking, as a matter of right, the payment of money in
a sum certain, the adjustment or interpretation of contract terms, or other relief arising under
or relating to the contract.” 48 CFR 2.101. We use “a common sense analysis to determine
whether the contractor communicated [a] desire for a contracting officer’s decision” on a
claim. Moss Card Consulting, Inc. v. General Services Administration, CBCA 5193, 16-1
BCA 936,291, at 176,988.
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Elkton’s February 2018 letter was not a monetary claim under the CDA because it did
not demand a sum certain. E.g., Foxy Construction, LLC v. Department of Agriculture,
CBCA 5632, 17-1 BCA 9] 36,687, at 178,628. We are puzzled by GSA’s assertion, in
response to the initial procedures order, that Elkton’s letter “did not request the return of any
money that had been withheld to date,” as the letter explicitly said, “Please reimburse
landlord for all withheld rent.” Nonetheless, it is true the letter did not quantify a dollar
amount then in dispute. Only in the contracting officer’s “decision” letter was the figure of
$21,000 mentioned (and Elkton’s notice of appeal, for that matter, suggests that some larger,
unidentified dollar amount is at issue). Nor did Elkton’s February 2018 letter refer with
specificity to any records or correspondence from which one could tally a sum certain.
Overall, Elkton’s letter had the tenor of early dispute correspondence (which is consistent
with Elkton’s description of the letter in its notice of appeal), rather than of a claim triggering
the requirement of a contracting officer’s decision. Cf. Moss Card Consulting, 16-1 BCA
at 176,988 (finding that a written request to modify a contract was not a claim).

A similar analysis leads us to reject GSA’s suggestion, in its response to the initial
procedures order, that we read Elkton’s February 2018 letter as a nonmonetary claim seeking
an “interpretation” of the lease. For one thing, Elkton’s letter did not specify any provisions
of the lease for GSA to interpret. More fundamentally, it is clear from Elkton’s February
2018 letter that GSA had already “taken [some] reductions” against the rent; Elkton used that
phrase in the past tense. Under such circumstances, a claim by Elkton for an “interpretation”
of the lease in its favor “would— if granted—yield only one significant consequence,”
namely, to entitle Elkton to recover money that GSA had withheld. Securiforce International
America, LLC v. United States, 879 F.3d 1354, 1360-61 (Fed. Cir. 2018), quoted in Duke,
18-1 BCA at 180,290. A claim in that posture “is in essence a monetary one,” not a
nonmonetary one, and must satisfy the requirements of a monetary claim. Id. at 1362.
Again, Elkton’s letter did not qualify because it lacked a sum certain.

There is another possibility, not advanced by either party. Should we construe the
contracting officer’s March 2018 “decision” letter as asserting either a monetary or
nonmonetary government claim, which Elkton timely appealed? See, e.g., Partnership for
Response & Recovery, LLP v. Department of Homeland Security, CBCA 3566, 14-1 BCA
9 35,629, at 174,489 (“[B]y issuing the decision which recognized a dispute with the
contractor’s interpretation of the contract, the contracting officer perfected the agency’s
interpretation of the contract. This written assertion of the agency’s interpretation constitutes
a Government claim under the contract. The contractor need not submit a monetary claim
to have the dispute over interpretation resolved[.]””). We do not see a government claim here.
Although the contracting officer referred in her March 2018 letter to a letter from the prior
year in which GSA had threatened to withhold $21,000 in rent, the March 2018 letter did not
state that GSA had gone ahead and withheld the $21,000 (or any other sum certain). The
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March 2018 “decision” thus lacks the specificity required to assert a monetary claim. As a
potential nonmonetary claim by GSA, the decision is likewise too vague. We cannot read
the contracting officer’s general assertion that “the action taken to date is . . . consistent with
. . . the lease” as a meaningful enough interpretation of any particular lease provision to
constitute an appealable CDA claim against Elkton under the lease. Cf. K-Con Building
Systems, Inc. v. United States, 778 F.3d 1000, 1005 (Fed. Cir. 2015) (defining a “claim” as
a “clear and unequivocal statement that [provides] adequate notice” of the dispute (quoting
Contract Cleaning Maintenance, Inc. v. United States, 811 F.2d 586, 592 (Fed. Cir. 1987)));
Partnership for Response & Recovery, 14-1 BCA at 174,489 (the contracting officer had
construed the contract’s payment clause).

As in Duke, we are dismissing this appeal for lack of jurisdiction even though neither
party asked us to. See Duke, 18 BCA at 180,291 (“[The parties] asked that the Board,
without addressing the jurisdictional issue, dismiss this appeal without prejudice[.]”).
Leaving the jurisdictional status of this appeal ambiguous could lead to controversy over the
timeliness or venue of a future CDA appeal or lawsuit relating to the lease. See id. & n.1.
For clarity, we rule that, absent a CDA claim, this appeal was never properly before us.

Decision

The appeal is DISMISSED FOR LACK OF JURISDICTION.

Kyle Chadwick
KYLE CHADWICK
Board Judge
We concur:
Patriciav J. Sheridaw Horold D. Lester, Jr.
PATRICIA J. SHERIDAN HAROLD D. LESTER, JR.
Board Judge Board Judge
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Before Board Judges VERGILIO, KULLBERG, and SULLIVAN.
SULLIVAN, Board Judge.

The General Services Administration (GSA) seeks summary relief on three issues in
this appeal filed by Piedmont-Independence Square, LLC (Piedmont), arising from
Piedmont’s claim for costs incurred in its work to refurbish space leased to GSA for the
headquarters of the National Aeronautics and Space Administration (NASA). One, GSA
contends that Piedmont cannot recover as damages the lost rental income it claims as the
result of delays caused by GSA. Two, GSA asserts that Piedmont’s claims for costs of
disposing of partitions and building an additional egress stairway are barred by accord and
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satisfaction. Three, GSA argues that Piedmont’s claim for repayment of GSA’s offset are
untimely because Piedmont failed to appeal GSA’s claim for those costs within the required
ninety days. We grant GSA’s motion on issues one and three, but deny it on issue two.

Background

l. Lease and Its Relevant Terms

In February 2011, GSA and Piedmont entered into a new lease for NASA’s
headquarters. NASA had occupied the space previously, so Piedmont agreed, as part of the
lease, to modernize the space prior to the beginning of the new lease period. Exhibit 1 at 3.*
Onafloor-by-floor basis, employees were moved temporarily into space owned by Piedmont
while the floor on which they worked was renovated. The lease defined this space as “swing
space” and was to be provided by Piedmont at its sole cost. Id.

The parties agreed to a schedule for the renovation and that each party would be
responsible for costs arising from delays for which they were responsible:

Exhibit B [renovation schedule] shall be superior to any and all other
construction schedule references elsewhere in the Lease. If Lessor and
Government mutually agree to written revisions to Exhibit B then Exhibit B
as so revised shall serve as the final construction schedule. The Government
shall be responsible for all costs (including, without limitation, any additional
costs associated with the Swing Space) associated with any Government delays
which result in any delay in occupancy of all or any portion of the premises
and the Lessor shall be responsible for all costs (including, without limitation,
additional costs associated with the Swing Space) associated with any Lessor
delays which result in any delay in occupancy of all or any portion of the
premises.

Exhibit 1 at 4. As GSA accepted each floor as substantially complete, GSA would begin
paying rent at the new lease rate for that floor. Id. at 1. Prior to completion of the renovation
for the floor, GSA was to pay rent for the floor at the rate set forth in the prior lease. Id.
When the renovation of the entire building was substantially complete, the parties were to
establish a composite commencement date:

! All exhibits are found in the appeal file, unless otherwise noted.
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After substantial completion and acceptance of all the increments (i.e. the
entire premises), a composite weighted average commencement date for the
entire premises (the “Composite Commencement Date”) shall be computed
(for the purposes of determining annual escalations and the firm lease term) by
taking into account the applicable commencement date of each increment and
what percentage, in terms of rentable square footage, that such increment bears
to the entire premises.

Id. The lease term was fifteen years from the composite commencement date. 1d. The
annual rent to be paid monthly in arrears was $26.6 million. Id.

1. Substantial Completion and the Start of the Lease

The modernization work was scheduled to be substantially complete prior to the actual
substantial completion date, August 27, 2014. Appellant’s Statement of Uncontested Facts
1 13; Exhibit 40 at 3.2 According to Piedmont’s claim, GSA changed Piedmont’s schedule
and directed Piedmont to perform the modernization work on the fifth floor at the end of the
project, which resulted in delays to the completion date. Exhibit 47 at 8.

Asrequired by the terms of the lease, in April 2015, the parties executed supplemental
lease agreement (SLA) 12, in which the parties agreed that August 4, 2013, was the
composite commencement date. Exhibit 16 at GSA0376. The lease term began on this date.
Id.

In SLA 12, the parties also listed issues to be resolved between the parties:

By accepting the entire building as substantially complete effective as of the
above Composite Completion Date, except for the items specified below, the
Government acknowledges that all lease requirements have been fulfilled, on
the date of execution of this LA [lease amendment].

The parties each acknowledge the fact that there remain some outstanding
disagreements related to the interpretation and intent of the language
pertaining to the items listed below.

2 The parties differ in their submissions as to the scheduled substantial
completion date, but that date is not material to the Board’s resolution of the motion.
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The execution of this Amendment shall not be deemed to be a consent,
modification, or waiver of any claim related to such issues and the
Government and the Lessor each reserves all of its rights at law and in equity
with respect to the same.

List for the above:

1. Installation of IT [information technology] equipment and
related services

2. Building Perimeter Security requirements for Level 1V
3. General Conditions
4, GC Fee
5. Delays
6. Price Book
7. Other issues between the parties related to an AV contract
8. Design costs for additional design work
A subsequent LA shall be issued to memorialize any outstanding . . . items

pertaining to base building improvements outlined in the Facility Engineering
Assessment contained in Rider Number Two that remain to be completed by
the Lessor, or to confirm completion of all such base building items.

Exhibit 16 at GSA0377-78.

. Piedmont’s Claim and Appeal

A. Request for Equitable Adjustment and GSA’s Response

In February 2015, Piedmont submitted a request for equitable adjustment (REA) to
the contracting officer, seeking more than $22 million. Among its costs, Piedmont sought
$420,745, for providing monthly telecommunications service in the swing space. Exhibit 40
at 1. The REA does not appear to include costs for providing IT equipment, disposing of
partitions, or constructing an additional egress stairway. See Exhibits 37-40. Piedmont did
not certify the REA.

In August 2016, the contracting officer issued a “Contracting Officer’s Final Decision
[in] response to Piedmont’s February 23, 2015, email and attachments (REA).” Exhibit 46
at 1. The contracting officer stated that Piedmont was owed $4,155,416.37. 1d. at 16. This
amount is the sum of all the additions and deductions noted throughout the decision. The
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contracting officer included a deduction of $493,526.36, for IT equipment that GSA
purchased for the swing space. Because the lease terms required Piedmont to provide this
IT equipment, the contracting officer asserted that this amount was owed to GSA. Id. at 15-
16. The contracting officer also denied that Piedmont was owed any amount for the monthly
telecommunications service in the swing space, again asserting that the lease required
Piedmont to provide this service.

The contracting officer acknowledged that Piedmont had not certified the amounts
that it had requested in its REA. Exhibit 46 at 16. Despite this lack of a certification, the
contracting officer reiterated that the decision was a final decision of the contracting officer
and informed Piedmont of its appeal rights. Id.

In response to the contracting officer’s decision, Piedmont sent a letter stating that it
had not certified its REA, so the decision was not a contracting officer’s final decision on its
REA. Exhibit 52. GSA did not respond to Piedmont’s letter, but did withhold the amount
of the IT equipment costs assessed against Piedmont from payments owed to Piedmont.?
Appellant’s Statement of Uncontested Facts 1 28, 30.

B. Piedmont’s Claim

Piedmont submitted a certified claim in October 2016, seeking approximately $18.3
million. Piedmont sought approximately $7.8 million for delays caused by GSA when it
directed Piedmont to modernize floor 5 of the building at the end of the project, rather than
in the sequence that Piedmont had planned.* Exhibit 47 at 8. As a result of this direction,
Piedmont had to seek a revised permit from the District of Columbia and the “procurement
of materials [became] a critical path issue.” Id. Piedmont calculated 176 days of delay that
resulted from these issues. Id. Piedmont calculated the costs claimed as the “pro rata share
(176 days of 222 total days of delay) of the $9,858,811 delay costs (300E and Swing Space)
set forth in Piedmont’s original February 23, 2015 REA.” Id. According to the REA, these
costs include “delayed rental revenue at 300 E Street and 1201/1225 Eye Street (September
12, 2013 vs. August 27, 2014).” Exhibit 41 at 1.

8 The Board is unable to determine from the current record when GSA offset the
payments to Piedmont for the IT equipment charges.

4 Piedmontalso sought approximately $575,000 in additional design costs caused
by this change. Exhibit 47 at 8. GSA does not challenge the recoverability of these costs in
its motion.
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Piedmont sought $2.6 million for the costs to dispose of the old partitions and $90,790
for the costs of adding an additional egress stairway. Exhibit47 at9, 11-12. Piedmont also
sought $493,926.36, the amount GSA had offset from payments on the contract for IT
equipment costs. Piedmont asserted that GSA’s demand for this amount constituted a change
to the contract because the lease did not require Piedmont to provide IT equipment for the
swing space. Exhibit 47 at 5-6.

In response to Piedmont’s claim, the contracting officer sent two single-page letters,
the first acknowledging receipt of Piedmont’s claim and setting a deadline for the issuance
of the final decision, and the second extending the deadline by approximately two weeks to
January 31, 2017. Complaint, Exhibits B, C. Neither letter discussed the substance of
Piedmont’s appeal or mentioned GSA’s assertion of a right to an offset for the IT equipment.
Following receipt of the second letter, Piedmont filed its appeal on January 18, 2017, as a
deemed denial appeal. Id. 19.°

Discussion

l. Piedmont May Not Recover As Damages the Rental Income Lost Due to GSA'’s
Delays

Piedmont seeks as costs attributable to GSA’s delays “lost rent impact costs and loss
of lease revenue.” Appellant’s Brief at 8. Because of these delays, Piedmont asserted that
the actual substantial completion and the composite completion dates were later than
Piedmont would have otherwise achieved.® “[O]ver the life of the lease term Piedmont will
actually receive approximately $7.6 million less in revenue because of the delayed Composite
Commencement Date.” Exhibit54, 110. GSA seeks a ruling that the lost rent that Piedmont
seeks as a delay cost is not recoverable as a cost of performance under the contract.

> The Board possesses jurisdiction to consider this appeal on the basis of a
deemed denial. Once the contracting officer sets the date by which a decision will issue, the
contracting officer cannot reset the date to prevent the appeal based upon a deemed denial.
CTAI, LLCv. Department of Veterans Affairs, CBCA 5800, 17-1 BCA 1 36,829, at 179,487.

6 To its reply, GSA attached a declaration in which the contracting officer
explains that the composite completion date would not have been earlier even with an earlier
substantial completion date. Exhibit 56. The Board does not need to decide this issue for the
purposes of this motion. The Board will consider this evidence when and if necessary to
resolve Piedmont’s other claims.
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Lease revenue is not recoverable as a cost of delay on a government lease contract.
Coley Properties Corp. v. United States, 593 F.2d 380, 385 (Ct. Cl. 1979); JDL Castle Corp.
v. General Services Administration, CBCA 4741, et al., 16-1 BCA 36,249, at 176,857;
6000 Metro LLC v. General Services Administration, GSBCA 15731, et al., 04-1 BCA
132,510, at 160,821; Jay Altmayer v. General Services Administration, GSBCA 12639, 95-1
BCA 1 27,515, at 137,123, aff’d sub nom in relevant part, 79 F.3d 1129 (Fed. Cir. 1996).
“IW]hen Government delay occasions later-than-anticipated commencement of rental
payments, compensation may be made only for increases in costs of performance; loss of
rental income, although an economic detriment, is not a cost of performance and therefore
is not compensable for the delay.” Altmayer, 95-1 BCA at 137,123. As in these cases, while
the start of the lease was delayed, the lease contract provides that Piedmont will still receive
the full payments due for the fifteen-year term of the lease.

Piedmont seeks to distinguish its claim from these precedents, arguing that these cases
did not involve either lease contracts wherein the completion date and rental rate were
determined retroactively or claims of delay due to a change in the sequence of performance.
Appellant’s Brief at 5-6. Piedmont fails to explain how those differences render the principle
that lease revenue is not recoverable inapplicable. Piedmont also relies upon 301 Howard
Street Associates v. General Services Administration, GSBCA 10971, et al., 94-1 BCA
26,450, at 131,600, to argue that it may recover this lost revenue. As explained in
Altmayer, because this aspect of the decision in 301 Howard “is inconsistent with an express
holding of our appellate authority, it is not good law.” Altmayer, 95-1 BCA at 137,123.

Piedmont also argues that these precedents are not applicable because of the provision
that makes GSA “responsible for all costs (including, without limitation, any additional costs
associated with the Swing Space) associated with any Government delays which result in any
delay in occupancy of all or any portion of the premises.” Piedmont seeks to recover “lost
rent impact costs and loss of lease revenue.” Appellant’s Brief at 8. Lost revenue is not an
out-of-pocket expense incurred by Piedmont and, therefore, is not a cost to be paid as the
result of the delay. Coley Properties, 593 F.2d at 385; JDL Castle, 16-1 BCA at 176,858.
The fact that the clauses in these cases reference “performance costs” whereas the provision
in this lease requires the payment of “all costs” attendant to GSA’s delays does not alter the
analysis.

! Although the Federal Circuit reversed the Board’s decision on the claim of
home office overhead, it affirmed the Board’s rejection of the contractor’s lease rental
payment delay claim. Altmayer, 79 F.3d at 1134.
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Piedmont asserts that it is claiming “the rent differential between its currentand future
rent rates.” Appellant’s Brief at 7. According to Piedmont, if the lease had begun earlier,
it would have ended earlier, allowing Piedmont “to turn over the property and achieve a
higher rental rate at least 324 days sooner than it will be now.” Id., at 8. This argument has
two flaws. One is that the portion of its claim discussing calculation of its damages does not
mention the loss of future higher rents. Instead, the claim is tied to the current annual value
of the lease. Exhibits 40, 47. Two, Piedmont’s claim is overly speculative as to rental rates
Piedmont might have achieved if the lease term ended earlier than it will. 6000 Metro, 04-1
BCA at 160,822 (citing San Carlos Irrigation and Drainage District v. United States, 111
F.3d 1557, 1562 (Fed. Cir. 1997)). Piedmont also cites to the discussion in ITT Corp. v.
United States, 17 CI. Ct. 199, 240 (1989), regarding whether simple or compound interest
is owed to a patent holder as part of the reasonable and entire compensation to be paid by the
Government for the infringement upon a patent. The case is wholly inapposite to whether
Piedmont may recover lost rental income as damages for government delays.®

1. Piedmont’s Claims for Costs of Partitions and Construction of Another Egress
Stairway are not Barred by Accord and Satisfaction

Piedmont’s claims for the costs of disposal of partitions and for construction of an
egress stairway are not barred by accord and satisfaction. “Anaccord is an agreement by one
party to supply or perform, and by the other party to accept, in settlement or satisfaction of
an existing claim, something other that what originally was due.” National Housing Group,
Inc. v. Department of Housing & Urban Development, CBCA 340, et al., 09-1 BCA
134,043, at 168,374 (citing C&H Commercial Contractors, Inc. v. United States, 35 Fed. CI.
246, 252 (1996)). “Satisfaction is the execution and/or performance of the agreement, the

8 GSA argues in the alternative that GSA has paid in full all the rent payments
allegedly lost by Piedmont, attributable to the period September 2013 through August 2014,
with the execution of SLA 12. Respondent’s Brief at 7. GSA asserts that, by agreeing to
SLA 12, Piedmont waived or released its claim to these payments. Even if we were to
construe SLA 12 as containing a release of claims, SLA 12 clearly identifies “delays” as an
issue of continuing disagreement and discussion between the parties. Turner Construction
Co. v. General Services Administration, GSBCA 15502, et al., 05-1 BCA 32,924, at
163,097 (an enforceable release “complete on its face reflects the contractor’s unqualified
acceptance and agreement with its terms.”). Although we grant GSA’s motion regarding
Piedmont’s claim for lost rental income, we address this alternative argument to clarify that
Piedmont’s other claims arising from GSA’s purported delays survive the execution of SLA
12.
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actual giving or taking of some agreed item or service.” ld. “An accord and satisfaction
binds the parties and precludes further payment for a claim that has been satisfied.” Id. at
168,374-75 (citing Spirit Leveling Contractors v. United States, 19 CI. Ct. 84, 92-93 (1989)).
“Because accord and satisfaction is an affirmative defense, the party seeking to enforce it has
the burden to prove all of the elements necessary to its invocation.” A-Son’s Construction,
Inc. v. Department of Housing & Urban Development, CBCA 3491, et al., 15-1 BCA
1 36,184, at 176,539 (citing Bell BCI Co. v. United States, 570 F.3d 1337, 1341 (Fed. Cir.
2009); O'Conner v. United States, 60 Fed. Cl. 164, 168 (2004)).°

SLA 12 was required by the terms of the original lease to set the commencement date
for the lease and reiterated the annual rent owed pursuant to the lease. In executing SLA 12,
the parties did not resolve any existing disputes and there was no additional or new
agreement regarding performance.

. Piedmont’s Claim to Recover the IT Equipment Cost Offset is Untimely

GSA contends that Piedmont’s appeal of its claim for IT equipment offsets is untimely
because Piedmont failed to appeal the August 2016 contracting officer’s decision. The CDA
requires that appeals to the Board from contracting officers’ decisions be filed within ninety
days of the contractor’s receipt of that decision. 41 U.S.C. § 7104 (2012). The CDA further
requires that “[e]ach claim by the Federal Government against a contractor relating to a
contract shall be the subject of a decision by the contracting officer,” id. 8 7103(a)(3), and
[t]he contracting officer’s decision shall state the reasons for the decision reached and shall
inform the contractor of the contractor’s rights as provided in this chapter.” 1d., 8 7103(e).
The Federal Acquisition Regulation (FAR) defines claim as “a written demand or written
assertion by one of the contracting parties seeking, as a matter of right, the payment of money
in a sum certain, the adjustment or interpretation of contract terms, or other relief arising or
relating to the contract.” 48 CFR 2.101 (2017).

A government claim exists “whenever the Government itself seeks an adjustment of
the contract price.” Connor Bros. Construction Co., VABCA 3593, et al., 95-1 BCA
127,409, at 136,643 (1994). To be a valid claim, the contracting officer need only identify
the basis for liability and a sum certain to which the Government believes itself entitled.
Placeway Construction Corp. v. United States, 920 F.2d 903, 907 (Fed. Cir. 1990); Sprint
Communications Co. v. General Services Administration, GSBCA 13182, 96-1 BCA

o GSA pled accord and satisfaction as an affirmative defense in its answer.
Answer 1 163.
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128,068, at 140,171. The Government can assert a claim in a final, appealable decision,
even if the decision is not labeled as a final decision and does not contain a statement of the
contractor’s appeal rights. Placeway, 920 F.2d at 907; Sprint Communications Co., 96-1
BCA at 140,171.

GSA asks us to decide whether the contracting officer’s August 2016 decision was
a decision that triggers the ninety-day statute of limitations. The decision bears the indicia
of a decision. The contracting officer stated the reason why GSA believed Piedmont was
responsible for providing IT equipment in the swing space and identified the amount GSA
had incurred to procure this equipment itself, a sum certain amount. In addition, the
contracting officer stated twice that the document was a final decision and notified Piedmont
of its appeal rights.

The fact that the final decision was issued in response to Piedmont’s uncertified REA
does not alter the nature of the decision. The Government may assert a claim in a final
decision in response to a contractor’s demand for payment, even it the contractor’s payment
demand itself is not a claim. Placeway, 920 F.2d at 906-07. Although Piedmont could not
appeal the portion of the contracting officer’s decision addressing its uncertified REA, Paul
E. Leaman, Inc. v. United States, 673 F.2d 352, 355 (Ct. Cl. 1982); EHR Doctors, Inc. v.
Social Security Administration, CBCA 3426, 13 BCA {35,371, at 173,572, the clock began
for Piedmont to pursue an appeal of the agency’s assertion of the right to an offset.

GSA'’s actions after it issued the decision do not vitiate the finality of the claim.
Piedmont asserts that, in response to its reminder that its REA was uncertified, GSA should
have affirmatively told Piedmont that it had asserted an affirmative claim. Given that GSA
could properly assert a government claim in response to its REA and labeled its decision as
a final decision, we see no obligation for GSA to reiterate to Piedmont that it had asserted
a government claim.

Piedmont also asserts that the two letters sent by the contracting officer after receipt
of Piedmont’s claim in October 2016 evidence GSA’s reconsideration of that decision. The
deadline for filing an appeal can be tolled by the contracting officer’s agreement to
reconsider a decision. Staff Inc., AGBCA 95-181-1, et al., 96-1 BCA { 28,051, at 140,071
(1995). Todetermine that the contracting officer agreed to reconsider the decision, the Board
must find “some timely affirmative conduct by the contracting officer himself — either
express or implied — that indicates to the contractor a willingness to revisit the previously
issued ‘final’ decision.” Safe Haven Enterprises, LLC v. Department of State, CBCA 3871,
et al., 15-1 BCA | 36,117, at 176,320. The test is an objective one that requires
consideration as to whether a reasonable person would believe that the decision was being
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reconsidered. Id. If Piedmont’s claim had included only the demand for repayment of the
IT equipment costs or the contracting officer had specifically mentioned the IT equipment
costs claim in these letters, the letters might be evidence of reconsideration. Here, the
contracting officer’s letters are procedural in nature, regarding the deadlines for issuing a
decision. As the only evidence cited by Piedmont, these letters do not establish that the
contracting officer agreed to reconsider his decision on the Government’s claim for the IT
equipment offset.

Piedmont, citing M. Maropakis Carpentry, Inc. v. United States, 609 F.3d 1323, 1331
(Fed. Cir. 2010), argues that it followed jurisdictional procedure by submitting a claim for
the costs backcharged by GSA. In Maropakis, the contractor sought to challenge the
Government’s claim for liquidated damages, asserting that it was entitled to time extensions
under the contract that would eliminate the Government’s claim. The Federal Circuit held
that the trial court lacked jurisdiction to consider the contractor’s claim for time extensions
because it had not been presented as a claim to the contracting officer. “A contractor seeking
an adjustment of contract terms must meet the jurisdictional requirements and procedural
prerequisites of the CDA, whether asserting the claim against the government as an
affirmative claim or as a defense to a government action.” M. Maropakis, 609 F.3d at 1331.
Piedmont is disputing GSA’s determination that Piedmont was responsible for providing IT
equipment pursuant to the original terms of the lease regarding the swing space. See
National Fruit Product Co. v. Department of Agriculture, CBCA 2445, 12-1 BCA {34,979,
at 171,932 (no requirement to file predicate claim to challenge contracting officer’s decision
regarding money owed to the Government). Unlike the contractor in Maropakis, Piedmont’s
challenge to the Government’s interpretation does not require any additional determination
regarding the terms of the contract. GSA believed Piedmont was responsible for providing
this equipment; Piedmont disagreed. This dispute was ready to be adjudicated at the time the
contracting officer issued the August 2016 decision. Piedmont was not required to assert
its own claim for the same amount before appealing the contracting officer’s decision. If that
were the rule, contractors could avoid the statutory mandate to appeal contracting officer’s
decisions on government claims within ninety days by filing their own claims regarding the
same subject matter.

In deciding this motion, we reach no conclusions regarding the correctness of GSA’s

position regarding Piedmont’s obligations to provide equipment and services in the swing
space. We will consider this issue if Piedmont’s other claims so require.

106







CBCA 5605 12

Decision

GSA’s motion is GRANTED IN PART.

Mawion E. Sullivaw
MARIAN E. SULLIVAN

Board Judge
We concur:
JosepvA. Vergilio- H. Chuck Kullberg
JOSEPH A. VERGILIO H. CHUCK KULLBERG
Board Judge Board Judge
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Opinion for the Board by Board Judge RUSSELL. Board Judge CHADWICK dissents.

Appellant, Michaelson, Connor & Boul (MCB), seeks payment for services provided
to the United States Department of Housing and Urban Development (HUD or agency) in
support of an agency program for reacquiring certain properties from mortgagees. After
filing the complaint in this appeal, the Board raised concerns about whether the claim
presented to the contracting officer is the same claim that MCB presented on appeal. MCB
was ordered to clarify whether it is seeking relief (1) under the contract identified in the
notice of appeal, (2) under no contract, or (3) under a different contract. Based on its
response, MCB was then ordered to show cause why the claim described in its complaint was
based on the same operative facts as those in its claim presented to the contracting officer.
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After a review of the record, including MCB’s filings in response to the Board’s orders, a
majority of the panel finds that the Board has jurisdiction over this appeal.

Background

The Federal Housing Administration (FHA), an organizational unit within HUD,
insures lenders against the risk of loss on loans that lenders finance for the purchase and, in
certain instances, the rehabilitation of single family homes. In the event of default on an
FHA insured loan, a lender acquires title to the property by foreclosure or other method, files
a claim for insurance benefits, and conveys the property to HUD. As a result of this
insurance program, HUD routinely acquires, and has a need to manage, a large inventory of
single family homes.

In February 2010, HUD awarded a contract to MCB to serve as HUD’s mortgagee
compliance manager. The contract ended in September 2015. According to the contract’s
performance work statement, the mortgagee compliance manager’s primary responsibility
was to assist HUD with ensuring lender compliance with property conveyance requirements
of HUD’s real-estate portfolio. As the mortgagee compliance manager, MCB was
responsible for both pre- and post-property conveyance services to ensure that HUD’s
interest was adequately protected.

After the contract ended, MCB submitted a claim to the contracting officer requesting
payment in the amount of $661,312.81, which MCB stated was incurred relevant to work
performed “in connection to” the mortgagee compliance manager contract. In its claim,
MCB alleged that, following the award of the contract, HUD asked MCB to perform extra
work, or “extra-contractual work,” identified as reacquisition services', and agreed to
reimburse MCB for the cost of performing the work. MCB additionally alleged that from
their words and actions, both HUD and MCB personnel were consistent in their shared belief
that the reacquisition services were not expressly required under the mortgagee compliance
manager contract awarded to MCB, and that MCB would need to be paid for the costs of
performing these services.

The contracting officer denied MCB’s claim, and MCB then filed a “Notice of Appeal
& Complaint” (complaint) with the Board appealing the contracting officer’s decision. In
the first paragraph of its complaint, MCB states:

! “Reacquisition services” refers to the process by which HUD reacquires

property after a mortgagee resolves title or property preservation issues.
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Michaelson, Connor & Boul (“MCB” or “the Contractor’), hereby notices its
intent to . . . appeal the denial of the Claim by the Contracting Officer, U.S.
Department of Housing and Urban Development (“HUD”), . . . to reject the
claim of MCB, under the Contract Disputes Act of 1978, 41 U.S.C. §§ 7101-
7109 (CDA) submitted to HUD on June 16, 2017 (the Claim) . . . requesting
payment of costs due in connection with the Mortgagee Compliance Manager
(MCM) contract. . . .

Further in its complaint, MCB states:

On November 9, 2017, HUD issued a Contracting Officer’s Final Decision in
response to the MCB claim, denying the claim in its entirety. . . .

By this submission, MCB hereby timely appeals the Contracting Officer’s
Final decision denying the underlying MCB Certified Claim for Mortgagee
Compliance Management Services, submitted on June 16, 2017.

In other sections of its complaint, MCB reiterates the basis of its claim. MCB alleges
that during the period of the mortgagee compliance manager contract, HUD requested that
MCB perform reacquisition services which, according to MCB, were not required by the
terms of the contract. As it did in its certified claim to the contracting officer, MCB refers
to this work as “extra work,” “extra-contractual work,” and “outside the scope” of the
mortgagee compliance manager contract. Additionally, MCB alleges that HUD committed
to reimbursing MCB for the reacquisition services, but failed to do so. In its complaint,
MCB seeks the exact same monetary relief that it did in its certified claim submitted to the
contracting officer.

After receiving MCB’s complaint, the Board ordered MCB, in its initial order on
proceedings, dated February 7, 2018, to clarify the basis of its appeal. The order stated, in
relevant part:

[T]he complaint does not plainly allege that the claim arises under a contract.
Rather, the complaint alleges that the appellant performed “extra-contractual
services,” which the appellant “agreed to do” at the request of unidentified
“HUD personnel.” The certified claim used similar language. The Board
awards money under the Contract Disputes Act only under valid procurement
contracts. E.g., Engage Learning, Inc. v. Salazar, 660 F.3d 1346, 1356 (Fed.
Cir. 2011) (affirming dismissal on alternative grounds of lack of contracting
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authority); United Rentals, Inc., HUD BCA 03-D-100-C1,06-1 BCA 933,131,
at 164,188 (2004); Great Northern Forestry Service, AGBCA 85-260-1, etal.,
90-2 BCA 922,668, at 113,885. “[T]he mere receipt of . . . services, even to
the benefit of the Government, [does] not create an implied-in-fact contract to
pay for them.” Trauma Service Group v. United States, 104 F.3d 1321, 1327
(Fed. Cir. 1997).

“The operative facts of a claim alleging the absence of a contract differ from
the operative facts of a claim under a contract.” Bank of America, National
Association v. Department of Housing & Urban Development, CBCA 5571
(Dec. 11, 2017). Accordingly, . . . the appellant shall CLARIFY in a filing
with the Board whether it seeks relief (1) under contract C-OPC-23418,
(2) under no contract, or (3) under a different contract, and if the latter, what
facts alleged in the complaint would support a finding that this contract was

formed.

In its response to this order, MCB stated that its underlying claim and this appeal seek
payment for services rendered by MCB, as requested by HUD, under the mortgagee
compliance manager contract. In this same response, MCB stated that its claim was
submitted to “HUD on June 16, 2017, (the Claim) requesting payment of contract
performance costs due in connection with services performed under the [mortgagee
compliance manager contract].”

HUD subsequently answered MCB’s complaint and, after that, the Board ordered
MCB to show cause as to whether the claim presented to the contracting officer was the same
as presented in this appeal. The show cause order stated in relevant part:

MCB’s certified claim alleged that “HUD and MCB personnel were consistent
in their shared belief that the reacquisition services [at issue] were outside the
scope of the [subject] contract.” The complaint echoes this and further alleges,
“HUD never disputed that ‘Reacquisition Services’ were outside the terms of
the ... Contract.” Notwithstanding this alleged “shared belief” that MCB was
working extra-contractually (which HUD denies), MCB states in its March 7
filing that it seeks relief here “under” the mortgagee compliance contract.

The only way that the Board can see that MCB’s present claim for relief
“under” the contract could be the “same claim” as its prior certified claim for
compensation for services that both parties allegedly agreed were “outside the
scope” of that contract — that is, for these theories to be based on the same
“operative facts” —would be if the direction that MCB allegedly received from

111







CBCA 6021 5

HUD to perform the reacquisition services came from someone with actual
authority to modify the mortgagee compliance contract. See, e.g., Bay Ship &
Yacht Co., DOT BCA 2913, 96-1 BCA 9] 28,236 (contracting officer ordered
contractor to remove asbestos outside contract scope). Under these facts, the
certified claim and the complaint might both be liberally construed as alleging
a constructive change. See John Cibinic, Jr., James F. Nagle & Ralph C. Nash,
Jr., Administration of Government Contracts 389-420 (5th ed. 2016); cf.
California Business Telephones v. Department of Agriculture, CBCA 135,
07-1 BCA 933,553 (program analyst lacked actual authority to order contract
services).

...MCB shall ... SHOW CAUSE why the Board should consider the claim
before us the “same claim,” involving the same “operative facts,” as the claim
set forth in the certified claim.

In response to the show cause order, MCB stated:

Concurrently filed with this response, MCB file[s] a Motion for Leave to File
an Amended Complaint. MCB respectfully requests that its Motion for Leave
to Amend its Complaint be incorporated by reference into this Response.

.. .MCB’s Amended Complaint deletes language from its initial Complaint
regarding relief sought for services that were “outside the scope” of the
contract. MCB’s Amended Complaint makes clear that its appeal of the
Contracting Officer’s Final Decision is based upon services MCB performed
and costs it incurred that constitute matters arising under or relating to [the
mortgagee compliance manager contract]. Furthermore, MCB’s Amended
Complaint is based upon the same operative facts arising under or related to
as its certified claim for additional costs incurred performing the MCB
Contract. These costs were incurred by MCB for work directed by Respondent
that were beyond the requirements of the MCB Contract.

HUD, in its response to the show cause order, argued that MCB, in both its certified
claim and this appeal, failed to allege sufficient facts reflecting that (1) someone with
contracting authority ordered MCB to perform the reacquisition services, and (2) there is an
adequate basis for a claim whether resting on a change order, a constructive change, or an
implied contract given MCB’s assertion that the requested reacquisition services were “extra-
contractual.” Further, HUD argued that, to the extent that MCB’s amended complaint seeks
payment under the contract, the amended complaint is not the same claim as that presented
to the Contracting Officer.
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Discussion

I. Legal Standard

To pursue a claim under the Contract Disputes Act (CDA), a contractor must show
the existence of a contract, express or implied, with an executive agency for the procurement
of (1) property, other than real property in being; (2) services; (3) construction, alteration,
repair, or maintenance of real property; or (4) the disposal of personal property. 41 U.S.C.
§ 7102(a). The CDA, however, does not define “claim.” Therefore, courts and boards look
to the Federal Acquisition Regulation, which defines “claim” as a “written demand or written
assertion by one of the contracting parties seeking, as a matter of right, the payment of money
in a sum certain, the adjustment or interpretation of contract terms, or other relief arising
under or relating to the contract.” 48 CFR 2.101 (2017). “[T]he phrase ‘as a matter of right’
in . .. [this] definition . . . requires only that the contractor specifically assert entitlement to
the relief sought.” Alliant Techsystems, Inc. v. United States, 178 F.3d 1260, 1265 (Fed.
Cir.), reh’g denied, 186 F.3d 1379 (Fed. Cir. 1999). “That is, the claim must [merely assert]
... a demand for something due or believed to be due. ...” Id.

The Board “has jurisdiction to decide any appeal from a decision of a contracting
officer of any executive agency [with certain exceptions] . . . relative to a contract made by
that agency.” 41 U.S.C. § 7105(e)(1)(B); see also Engage Learning, Inc., 660 F.3d at 1353.
To invoke the Board’s jurisdiction, the contractor’s complaint before the Board “must be
based on the same claim previously presented to and denied by the contracting officer.”
Cerberonics, Inc. v. United States, 13 Cl. Ct. 415, 417 (1987). In deciding whether a
contractor has presented the same claim to the Board as it did to the contracting officer, we
look to whether the two claims presented — the one to the contracting officer and the one to
the Board — are “based on a common or related set of operative facts.” Placeway
Construction Corp. v. United States, 920 F.2d 903,907 (Fed. Cir. 1990). “If the [Board] will
have to review the same or related evidence to make its decision, then only one claim exists.”
Id.

II. MCB Establishes “Common Operative Facts” in Its Appeal

The allegations MCB raises in this appeal are fundamentally the same as those
asserted in its claim to the contracting officer. Inits certified claim to the contracting officer,
MCB alleged that it was seeking payment “relevant to the performance of work . . . in
connection to” the mortgagee compliance manager contract. In its appeal to the Board, MCB
expressly states that it is challenging the contracting officer’s decision on its certified claim,
and reiterates that it is seeking payment of costs “due in connection with” the mortgagee
compliance manager contract. In both its certified claim and in its appeal to the Board, MCB
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identifies the same facts in support of its claim — i.e., that HUD asked, and agreed to pay,
MCB to perform reacquisition services not required by the terms of the mortgagee
compliance manager contract, that MCB performed those services, and that HUD never paid
MCB for this work. Further, in its appeal to the Board, MCB requests the same amount —
to the penny — as requested in its certified claim to the contracting officer, $661,312.81.
Thus, MCB has relied on the same operative facts in its complaint filed at the Board as those
in its claim presented to the contracting officer.

Although MCB uses various phrases to describe the relationship between its claim for
reacquisition services and the mortgage compliance manager contract, the differences are de
minimis and do not defeat a finding of jurisdiction. For example, in its claim to the
contracting officer, MCB stated that it is seeking payment for services “relevant to the
performance of work that was performed in connection to” the mortgage compliance
manager contract, whereas in its complaint to the Board, it states that it is seeking “payment
of costs due in connection with” that contract. In its response to the initial order, MCB stated
that it is seeking “payment for services rendered by [it], as requested by HUD, under” the
mortgage compliance manager contract and that the “services that form the basis for [its]
underlying claim were performed during the period” of the mortgagee compliance manager
contract. In its response to the show cause order, MCB stated that “its appeal of the
Contracting Officer’s Final Decision is based upon services [that it] performed and costs it
incurred that constitute matters arising under or relating to” the mortgage compliance
manager contract. (Emphasis added.) Furthermore, in both its claim to the contracting
officer and its complaint to the Board, MCB uses the terms “extra work,” “extra-contractual”
work, and “outside the scope” of the contract to describe the reacquisition services at issue.
In its response to the show cause order, MCB uses the phrase “beyond the requirements of
the . . . Contract” to describe the reacquisition services.

We find these differences in semantics immaterial, and as such, they do not present
an impediment to our jurisdiction. First, the “common or related set of operative facts”
standard does not require that a contractor rigidly adhere to the exact language of'its certified
claim brought before the contracting officer in its appeal brought before the Board. Scott
Timber Co. v. United States, 333 F.3d 1358, 1365 (Fed. Cir. 2003). And second, MCB, in
its filings with the Board, unwaveringly identifies its certified claim and the operative facts
alleged therein as the basis of its appeal.
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III. MCB’s Failure to Set Forth Facts Supporting the Existence of a Contract or Legal
Theory for Its Claim Is No Hindrance to the Board’s Jurisdiction

As HUD suggests, MCB, in both its certified claim to the contracting officer and its
complaint to the Board, does not provide any facts related to the identity and conduct of any
contracting official with the authority to have ordered the reacquisition services; nor does it
provide any legal theory for its claim. At this juncture, however, we need not decide whether
these or any other frameworks for a contract exist between MCB and HUD. See Engage
Learning, Inc., 660 F.3d at 1353 (contractor need only assert “a non-frivolous allegation of
a contract with the government” to invoke Board’s jurisdiction); Academy Partners, Inc.v.
Department of Labor, CBCA 4947, 16-1 BCA 936,463, at 177,685 (Board found that it had
jurisdiction notwithstanding contractor’s failure to identify agency contracting official with
authority to direct the services as described in claim; contractor, in its claim, merely stated
that agency or agency employees directed the disputed work for which contractor sought
payment). Indeed, such determinations are not jurisdictional, but rather ones on the merits
of a claim. Engage Learning, Inc., 660 F.3d at 1355; see also Do-Well Machine Shop, Inc.
v. United States, 870 F.2d 637, 639-40 (Fed. Cir. 1989) (jurisdiction “is not defeated . . . by
the possibility that [contractor’s] averments might fail to state a cause of action on which [the
contractor] could actually recover.”) (quoting Bell v. Hood, 327 U.S. 678, 682 (1946)).

IV. The Dissent’s Analysis Hinges on Factors Not Required to Establish Jurisdiction

There are a few points from the dissent that we wish to address. First, the dissent
states that we rely solely on the complaint for our decision. This is evidently not the case.
Nevertheless, we do believe that MCB’s complaint alleged sufficient facts to establish the
jurisdiction of the Board — without the necessity of further clarification.

Second, the dissent takes issue with the structure of MCB’s complaint before the
Board — specifically, that “it contains no separate counts, headings, or other labels specifying
a legal theory of relief.” Yet, our rules place no such requirements on the filing of
complaints. The rule on pleadings states:

The complaint should set forth the factual basis of the claim or claims, with
appropriate reference to the contract provisions, and should state the amount
in controversy, or an estimate thereof, if any and if known. No particular form
is prescribed for a complaint, and the Board may designate the notice of
appeal, a claim submission, or any other document as the complaint, either on
its own initiative or on request of the appellant, if such document sufficiently
states the factual basis and amount of the claim.

Rule 6(b) (48 CFR 6101.6(b) (2017)).
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The Board’s rules do not contain a requirement for the form of the complaint (i.e., no
headings or labels needed). Indeed, the Board’s rule on pleadings comports with established
precedent of the Federal Circuit. See Placeway Construction Corp., 920 F.2d at 908 (“In
fact, this court de-emphasized the importance of the form in which claims are submitted,
stating, ‘We know of no requirement in the Disputes Act that a “claim” must be submitted
in a particular form or use any particular wording.”” (quoting Contract Cleaning
Maintenance, Inc. v. United States, 811 F.2d 586, 592 (Fed. Cir. 1987))).

Third, contrary to the dissent’s assertion, the Board’s rule on complaints does not
require that an appellant identify a theory of relief. See 48 CFR 6101.6(b). Even if MCB had
identified one theory in its claim before the contracting officer and another before the Board,
we would still have jurisdiction as long as the theories are based on the same operative facts.
See Quality Control International v. General Services Administration, CBCA 5008, 17-1
BCA 436,675, at 178,586. In Quality Control International, for example, the Board found
jurisdiction by focusing on the factual allegations presented in the appellant’s constructive
change claim to the Board and the appellant’s price adjustment claim presented to the
contracting officer. /d. In making its finding, the Board stated, “In evaluating whether two
legal theories share substantially the same operative facts, we have to take a common-sense
look at the degree to which the facts underlying both theories are intertwined and interrelated,
considering whether ‘the same or related evidence’ is relevant to both theories.” Id. at
178,586-87 (quoting Placeway Construction Corp., 920 F.2d at 907); see also JRS
Management v. Department of Justice, CBCA 3053, 13 BCA 935,235, at 172,996-97 (“The
fact that appellant asserts differing legal theories and seeks greater relief does not convert
claim 2 into a new claim, as it arose from the same operative facts as those in claim 1. . .”).

Finally, the dissent, agreeing with HUD, would deny jurisdiction because MCB, in its
response to the initial order, stated that its claim seeks payment for services rendered by
MCB, as requested by HUD, under the mortgagee compliance manager contract. The dissent
argues that this language suggests a fundamentally different claim than that presented to the
contracting officer — i.e., that MCB’s claim to the contracting officer was based on work
outside the scope of its contract with HUD. However, we believe that the dissent relies too
much on this one line from just one of MCB’s filings in deciding that, in the dissent’s view,
the Board lacks jurisdiction. The dissent ignores that MCB, in its response to the initial
order, never stated that it was abandoning the facts presented in its underlying claim or in
its complaint to the Board. And when subsequently proposing to amend its complaint in
response to the show cause order, MCB stated that its amended complaint would be “based
upon the same operative facts arising under or related to its certified claim for additional
costs incurred performing the” mortgagee compliance manager contract. (Emphasis added).
MCB additionally stated that it was seeking payment for “costs [that] were incurred by [it]
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for work directed by [HUD] that were beyond the requirements of the MCB Contract.”*
(Emphasis added).

Although we are not ruling on MCB’s motion for leave to amend, we would grant it.
As noted by the Board in a previous decision, “[f]ederal courts are specifically directed by
statute to permit amendments of defective jurisdictional allegations[.]” See Safe Haven
Enterprises, LLCv. Department of State, CBCA 3871, etal., 15-1 BCA 935,928, at 175,604
(citing 28 U.S.C. § 1653). In that same decision, the Board explained that, “[e]ven without
regard to that statute, it is clear that, as a general principle, courts have wide discretion to
look to the ‘whole record’ if an appellant ‘fail[s] to properly allege’ facts supporting
jurisdiction and that insufficient allegations ‘will not defeat the jurisdiction of the [tribunal]
if, as a matter of fact,” review of the record establishes a basis for jurisdiction.” Safe Haven
Enterprises, LLC, 15-1 BCA at 175,604 (quoting Kelleam v. Maryland Casualty Co. of
Baltimore, 112 F.2d 940, 943 (10th Cir. 1940), rev’d on other grounds, 312 U.S. 377
(1941)).

In summary, we are mindful of the limits of our jurisdictional review here — whether
the claim that MCB presented to the contracting officer and its complaint to the Board are
“based on a common or related set of operative facts.” For reasons discussed herein, we
believe that they are. At this point, demanding that MCB produce facts so that we might
determine (1) whether the framework for a contract exists between MCB and HUD for the
reacquisition services (as HUD suggests) and (2) whether MCB has set forth a viable legal
theory for its claim (per the dissent) would put the Board in a position that the Federal Circuit
has indicated must be avoided, i.e., “confus[ing] or conflat[ing] . . . subject matter
jurisdiction and the essential elements of a claim for relief.” Engage Learning, Inc., 660 F.3d
at 1353.

2 By our determination herein, we are not saying that MCB’s filings in response

to the orders have been a model of clarity, only that the company has said enough to preserve
the jurisdiction of the Board.
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Decision

Based on the foregoing, the Board has JURISDICTION TO HEAR MCB’s
APPEAL.

Beverly M. Russell
BEVERLY M. RUSSELL
Board Judge

I concur:

Katideen J. O'Rowrke
KATHLEEN J. O'ROURKE
Board Judge

CHADWICK, Board Judge, dissenting.

This case presents the closest “same claim/new claim” issue I have come across. 1 do
not believe there are precedents directly on point. As the presiding judge responsible for
ordering the briefing of the issue, I almost concluded that we have jurisdiction to decide the
appeal, for reasons similar to those stated by my colleagues in the majority. I respectfully
dissent from the finding of jurisdiction. I believe the majority (1) places too little weight on
the appellant’s (MCB’s) emphatic descriptions of its claim in, respectively, MCB’s certified
claim and its filings with the Board; (2) fails to specify clearly the “operative facts” that the
majority believes MCB’s certified claim and its claim “under the contract” in this litigation
share; (3) relies on precedents that address jurisdictional issues that differ from the “same
claim/new claim” issue presented here; and (4) cites a decision of our Board which, to the
extent it is relevant, supports my position on jurisdiction, rather than the majority’s.

When we compare one “claim” to another, we should quote them. The majority
quotes only the complaint, which, unlike in a federal trial court, “generally” does not
“establish[] the bounds of [our] jurisdiction.” Safe Haven Enterprises, LLC v. Department
of State, CBCA 3871, et al., 15-1 BCA 9 35,928, at 175,603; see also id.; Strawberry Hill,
LLCv. General Services Administration, CBCA 5149, 16-1 BCA 436,561, at 178,065 (both
focusing jurisdictional analyses on the claim, the agency decision, and the claim on appeal,
rather than the complaint). As the majority explains, the crux of the parties’ dispute on the
merits is whether the contract required MCB to perform “reacquisition services.” In a
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declaration attached to its certified claim, an MCB employee characterized those services as
“related to responding to requests by mortgagees for a second acquisition of a case by HUD,

. . analyzing the request and determining approval or denial, reactivating the case into
HUD'’s inventory, and notifying all parties the property was again owned by HUD.” The
core allegations in the claim that MCB certified to the contracting officer are:

From the start of the Contract, it became clear to both HUD and MCB
directors and managers that HUD was not planning to perform Reacquisition
Services using HUD personnel. MCB Executive Director discussed the terms
of the . . . Contract in detail with several persons from HUD, namely
Mr. William Collins, Ms. Sharon Lundstrom, Mr. Matt Matrin and Mr. Craig
Karnes, at the beginning of the Contract. HUD personnel communicated to
MCB that HUD would have MCB perform those extra functions and HUD
would thereafter reimburse MCB for the cost of providing the extra services.

From the beginning of the . . . Contract, MCB agreed to do the extra work, and
assigned specific MCB employees to perform those services. HUD was
familiar with the MCB personnel that performed the Reacquisition Services
and those MCB personnel were in contact with HUD personnel pertaining to
the performance of that work throughout the term of the Contract.

Atno time. .. did any person at HUD ever dispute the fact that “Reacquisition
Services” were not covered by the terms of the . . . Contract. From their words
and actions, it was clear that both HUD and MCB personnel were consistent
in their shared belief that the reacquisition tasks were outside the scope of the

... Contract, and MCB would need to be paid for performing those services
by HUD.

After its claim was denied, MCB filed a complaint as its notice of appeal to the Board.
The complaint echoes and expands somewhat upon the certified claim, but, like the claim,
it contains no separate counts, headings, or other labels specifying a legal theory of relief.
The complaint does, however, describe the reacquisition services as “extracontractual” six
times. That is why, to join the issues and process the case expeditiously, see 41 U.S.C.
§ 7105(g)(1) (2012), I ordered MCB to clarify “whether [MCB] seeks relief (1) under [the
written] contract . . ., (2) under no contract, or (3) under a different contract, and if the
[third], what facts alleged in the complaint would support a finding that this contract was
formed.” MCB responded in March 2018 that “the underlying Claim, and this Appeal, seek
payment for services rendered by MCB, and requested by HUD, under [the] Contract.”
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That is how the jurisdictional issue has been framed ever since. The exact words of
the complaint are unimportant. MCB argues that a claim “under” the written contract is the
“same claim” that it certified to the contracting officer. The respondent (HUD) disagrees.
I think it is a close call but that HUD is right. The controlling question is whether MCB still
intends to litigate the “operative facts” of its certified claim. Lee’s Ford Dock, Inc.
v. Secretary of the Army, 865 F.3d 1361, 1369 (Fed. Cir.2017). This is “an issue of law” that
we must decide based on the elements of the claim or claims. /d. at 1369-70. 1believe MCB
has, in its filings, abandoned its original “operative facts.” The historical events alleged in
the certified claim were that MCB performed “extra work™ that MCB and HUD
“consistent[ly]” agreed—and that no one “ever dispute[d]”—was “not covered by’ and was
“outside the scope of” the written contract. I disagree with the majority’s view that this
factual theory is “fundamentally the same” as a claim that some language in the written
contract entitles MCB to relief, as MCB now intends to argue. “The operative facts of a
claim alleging the absence of a contract[ual duty] differ from the operative facts of a claim
under a contract.” Bank of America, National Ass’n v. Department of Housing & Urban
Development, CBCA 5571, 18-1 BCA 9 36,927, at 179,893 (2017) (citing Lumbermens
Mutual Casualty Co. v. United States, 654 F.3d 1305, 1316-17 (Fed. Cir. 2011)), appeal
docketed, No. 18-1816 (Fed. Cir. April 13, 2018); see also id. (Lester, J., concurring in part
and dissenting in part) (agreeing‘“‘that we lack jurisdiction to entertain the unjust enrichment
claim presented by appellant . . . because it is not encompassed within the certified [contract]
claim”); CB&I AREVA MOX Services, LLC v. Department of Energy, CBCA 5395, 17-1
BCA 936,591, at 178,217-18 (2016) (holding that a claim that “require[d] only an analysis
of the contractual language” differed from a claim based on the agency’s post-contracting
“actions and their impacts”); North Wind, Inc. v. Department of Agriculture, CBCA 1779,
10-1 BCA 9 34,419, at 169,904-05 (holding that a differing site conditions claim differed
from a constructive change claim, because “[t]o evaluate [the latter] claim, the contracting
officer would have to review assertions as to a change in the project design, rather than
assertions as to the project as designed”). MCB did not base its certified claim on any
provision, clause, or even a single word of the written contract.

The majority cites some “same claim/new claim” cases, but it relies on other
precedents that address different issues. The citation of Engage Learning, Inc. v. Salazar,
660 F.3d 1346 (Fed. Cir. 2011), for the proposition that a contractor need only allege (and
not prove) a contract to show that a dispute arises under or in connection with a contract for
purposes of the Contract Disputes Act, might be read to suggest that the distinction between
alleging and proving a contract is at issue here. Itisnot. All agree that we must compare the
allegations of the certified claim to MCB’s allegations in litigation to decide whether they
form the same claim. The citation of Academy Partners, Inc. v. Department of Labor, CBCA
4947, 16-1 4 BCA 36,463, is instructive, since the contractor in that case “allege[d] that it
entered into either an oral or implied-in-fact contract . . . after the base period” of its written
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contract, and we held we had jurisdiction to decide a claim under “either an implied-in-fact
contract or, possibly, an enforceable oral contract,” id. at 177,683, 177,686 (emphasis
added)—precisely the types of claims that MCB chose not to pursue by unambiguously
advising us that its claim before the Board arises, instead, “under” its express, written
contract with HUD. I would dismiss the appeal without prejudice for lack of jurisdiction.

Kyle Chadwick
KYLE CHADWICK
Board Judge
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OPINION BY ADMINISTRATIVE JUDGE CLARKE

This appeal! involves the design and construction of a Temporary Lodging Facility
and Visitor Quarters at McGuire Air Force Base (MAFB), New Jersey. The project was a,
“Design-Build Plus” arrangement having two phases: the concept definition phase and the
completion of design and construction phase. Appellant, Parsons Evergreene, LLC’s (PE’s’
or Parsons’), claims arise out of the second phase. PE claims $28,843,173 based on a variety
of problems it experienced. As discussed at the end of this decision, we have jurisdiction
pursuant to the Contract Disputes Act of 1978 (CDA), 41 U.S.C. §§ 7101-7109. We sustain
in part and deny in part. We sustain in the amount of $10,519 ,082.

FINDINGS OF FACT

T emporary Lodging Facility (TLF, ). & Visiting Quarters (VQ) Project at MAFB

1. The TLF/VQ project is located on MAFB. The TLF facility provides a
50-unit transitional housing facility for military and civilian personnel until permanent

! For reasons of judicial efficiency and clarity, pursuant to a separate order issued
today, we address the subject of government liability for costs associated with
allegedly tardy requests for payroll records in a separate opinion under a new
appeal number, ASBCA No.61784, though it was fully litigated under the
present appeal. :
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of PE. Additionally, this claim was not well developed in the entitlemeﬁt section of PE’s
brief. PE has not met its burden of proof and we deny this claim. : '

" Unpaid Contract Balance ($347,526)

The AF extended the period of performance twice, 126 days in Mod. 2 and 171
days in Mod.-3) (findings 92, 124). The contractual delivery date after Mod. 3 was
27 December 2007 (finding 124). PE was assessed liquidated damages from 28 December
2007 (finding 162). The $347,526 is the total amount of liquidated damages assessed from
28 December 2007 to BOD on 11 September 2008, a total of 258 days at $1,347 per day.

We found a total of 332 days of excusable compensable delay (NTP 70, Clean
Site 28, Earthwork 182, Paint 20) plus 32 days of critical concurrent delay -
(SSMR/Truss). The delivery date in effect when the majority of these days occurred
was 9 July 2007, established in Mod. 2 (finding 92). Therefore, we run the 332 days
from 9 July 2007 for a delivery date of 5 June 2008. In our decision on contract
closeout we agreed with PE that BOD (substantial completion) should have occurred no.
later than end of June 2008. We commented earlier that we would have accepted an
earlier BOD date. Liquidated damages may not be assessed after BOD, notwithstanding
remaining punch list items. Dick Pacific, 16-1 BCA § 36,196 at 176,636-37. Therefore,
the AF had no right to assess liquidated damages and the $347,526 must be returned.
We sustain the contract balance claim in this amount.

CDA Jurisdiction/Interest

One final matter that requires addressing is the source of our jurisdiction to
consider this appeal since the government agency with which Parsons contracted, the
Air Force Services Agency, is a non-appropriated funds instrumentality (NAFI). Until
recently, the source of our jurisdiction to entertain appeals involving NAFIs was not the
CDA, but the portion of our charter that allowed us to consider appeals to which the

' parties had contractually agreed to the Board’s authority to resolve their disputes. See,
e.g., Computer Valley International, Ltd., ASBCA Nos. 39658, 40496, 94-1 BCA
926,297 at 130,796; D 'Tel Communications, ASBCA No. 50093, 97-1 BCA § 29,251 at
145,504. This was consistent with “the NAFT doctrine,” controlling law from the-
United States Court of Appeals for the Federal Circuit (the Federal Circuit) that held
that the CDA did not grant the Court of Federal Claims or the Boards of Contract

. Appeals jurisdiction over matters involving NAFIs (and neither did the Tucker Act). -

See, e.g., Furash & Co. v. United States, 252 F.3d 1336, 1342-44 (Fed. Cir. 2001). An

important consequence of the lack of CDA jurisdiction is that we had no basis to award
interest in appeals involving NAFIs. '

The continued viability of the NAFI doctrine with respect to appeals brought
pursuant to the CDA was called into question by the recent en banc decision of the
Federal Circuit in Slattery v. United States, 635 F.3d 1298 (Fed. Cir. 2011) (en banc). In
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Slattery, the Federal Circuit concluded that the NAFI doctrine no longer applied to
lawsuits brought in the Court of Federal Claims pursuant to the Tucker Act. 635 F.3d at
1321. It has since been argued that the same logic that dictated the end of the NAFI
doctrine for Tucker Act suits should also apply to suits and appeals brought pursuant to
the CDA, notably, in the Federal Circuit appeal of Minesen Co. v. McHugh, 671 F.3d
1332 (Fed. Cir. 2012). In Minesen, however, the Federal Circuit “decline[d] to decide the
issue” because it was a “complex” matter that did not need to be addressed due to the
circumstances in that case. 671 F.3d at 1337. There was a dissent in Minesen, which
approached the appeal in a manner that required resolution of the question of whether the
CDA was applicable and which found that Slattery ended the NAFI doctrine as applied to
the CDA. See 671 F.3d at 1345 (Bryson, J., dissenting). There has been no further
guidance from the Federal Circuit and we have not yet decided this question of law, -
ourselves, though we have recognized its pendency. See CP of Bozeman, Inc., ASBCA
No. 58491, 15-1 BCA 936,035 at 176,013; Harry Richardson, ASBCA No. 57582, 12-1
BCA 934,902 at 171,618. In the appeal before us here, however, the issue must be
addressed and, as will be seen, we are of the opinion that the reasoning in Slattery
compels us to conclude that the CDA applies to NAFIs, such as the one here.

Until Slattery, the foundational underpinning of the NAFI doctrine — as applied to
both the Tucker Act and the CDA — was that the law required payments for breaches of
contract to be paid by appropriated funds and that NAFIs did not have access to such
funds. See, e.g., United States v. General Elec. Corp., 727 F.2d 1567, 1570 (Fed. Cir.
1984); Furash, 252 F.3d at 1342; Pacrim Pizza Co. v. Pirie, 304 F.3d 1291 (Fed. Cir.
2002). The Federal Circuit in Furash further explained that Congress intended the NAFI
doctrine to apply “in the same fashion to the CDA as it does to the Tucker Act.” 252 F.3d
at 1343. In Pacrim Pizza, the Federal Circuit emphasized that the decision in Furash,
extending the NAFI doctrine to the CDA, rested largely upon the CDA’s enumerating
certain NAFIs to which the CDA applied and therefore implying that the CDA did not
apply to non-enumerated NAFIs. 304 F.3d at 1293. Slattery changed all that. '

In Slattery, a Tucker Act case, the Federal Circuit’s revisiting of the NAFI doctrine,
inter alia, rejected the notion that Congressional enumeration of some NAFIs as being
excepted from the NAFT doctrine meant that non-enumerated NAFIs were thus subject to it.
635 F.3d at 1313-14. In large part, because the enumerated/non-enumerated distinction was
critical to finding Congressional intent to limit Tucker Act jurisdiction, 635 F.3d at 1311,
‘and because the Federal Circuit held that, without an explicit withholding of jurisdiction by
Congress, there would be Tucker Act jurisdiction over contracts entered on behalf of the
- United States, the court determined that the NAFI doctrine was no longer applicable to

-cases brought pursuant to the Tucker Act. Id. at 1320-21.

Since, as discussed above, the application of the NAFI doctrine to the CDA
largely piggybacked on the numerated/non-enumerated distinction shared by both the
CDA and the Tucker Act, the Federal Circuit’s rejection of that distinction in Slattery
leads us to the conclusion that there remains no basis for continuing to apply the NAFI
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doctrine to CDA appeals.'*® This is the logic that underlies the relevant portion of
Judge Bryson’s dissent in Minesen, see 671 F.3d at 1343-44, and we find it persuasive.
To be sure, we recognize that Judge Bryson’s dissent was a dissent, but the majority in
Minesen did not reject this portion of its logic; it just never needed to address it. The
government argues that the Minesen majority declined to overrule its prior cases
applying the NAFI doctrine to the CDA, meaning that such cases were still controlling
(gov’t supp. reply br. at 2), but the government makes too much of the Minesen
majority’s inaction: it did not decide to leave the old precedent in place, it merely took
no action on the NAFI doctrine at all. See 671 F.3d at 1336. Moreover, the Slattery
court expressly overruled the relevant portion of Kyer v. United States, 369 F.2d 714
(Ct. Cl. 1966) and the subsequent cases which relied upon Kyer, upon which the NAFI
doctrine was founded. Slattery, 635 F.3d at 1320. Furash, which applied the NAFI
doctrine to CDA appeals, is just such a case, see Slaitery, 671 F.3d at 1310, making it
arguable that the Federal Circuit directly overruled it in Slattery. In the end, we
conclude that eliminating the NAFI doctrine’s application to CDA appeals shows
greater fidelity to the Federal Circuit’s direction in Slattery than allowing it to remain,
and nothing in Minesen requires a different outcome or suggests otherwise.

As a final consideration, we note that we can discern no good reason for agencies
relying on directly appropriated-funds to be subject to CDA interest when those that are
NAFIs are not. To that end, we have less reason to believe that Congress intended the
rules to differ between NAFIs and other government agencies, and we have less reason
to believe that this decision would be in any way contrary.to public policy.

A This appeal is within our CDA jurisdiction, and as a consequence, PE is entitled.
to CDA interest, which runs at the statutory rate from the time that it submitted its
claims. :

143 We understand that in other venues, the government has argued that a distinction
between the language in the Tucker Act, applying it to contracts “with the United
States,” and the language in the CDA, applying it to contracts “with executive
agencies” constituted an additional reason to treat NAFIs differently under the
CDA than under the Tucker Act. The government has not made that argument
here. Moreover, none of the Federal Circuit cases applying the NAFI doctrine to
the CDA relied upon that distinction. Post Slattery, we will not search for new
bases to keep the NAFI doctrine alive that were never before a basis for that

“doctrine. Moreover, the distinction in statutory language is a distinction that we
find to be one without a difference here.

163

126







CONCLUSION

For the reasdns stated in this decision, we sustain in the total amount of $10,519,082
and deny the rest of PE’s claims. CDA interest shall run from 29 June 2012, the date of PE’s -
claim.

Dated: September 5, 2018

Gaq (Qenlie
CRAIG S. jLARKE
Administragive Judge

Armed Services Board
of Contract Appeals

I concur in result (see separate opinion) ~ I concur in result (and join in
Judge Shackleford’s opinion) -

~

RICHARD SHACKLEFORD - J. REID PROUTY
Administrative Judge Administrative Judge
" Acting Chairman Vice Chairman
Armed Services Board Armed Services Board
of Contract Appeals of Contract Appeals
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OPINION BY ADMINISTRATIVE JUDGE SHACKI.EFORD
CONCURRING IN RESULT

We agree with the amounts awarded in the opinion by Judge Clarke and thus to
that extent we concur in the result. We differ, however, over the role that FAR 31.201-2
plays in proving damages and Judge Clarke’s interpretation of this provision.

Gé/nérally, with respect to the costs it claimed, appellant stated in its post-hearing
~ brief as follows: .

Once the costs have been shown to have been
incurred, the issue becomes whether the contractor’s
claimed costs are allowable. FAR 31.201-2 states that the
costs are allowable if they comply with the following
requirements: reasonableness, allocability, and consistency
with the cost accounting standards (CAS) or generally

~ accepted accounting principles, the terms of the contract and
any limitations set forth in FAR 31.2 (especially the cost
principles at 31.205). We shall address each of these
requirements as it applies to this appeal.

(App. br. at 427) Thereafter appellant sought to show how the evidence met each of those
requirements (id. at 427-31).

The government placed less reliance upon FAR 31.201-2, citing traditional Board
and court precedent as follows:

The contractor has the burden to show that its claimed
costs were incurred as a result of, or were caused by the
Government’s changes. [Citations omitted.] This
causation requirement is similar to that recognized under
the well settled law of damages: “Recoverable damages
cannot be proved by a naked claim for a return of costs
even when they are verified. The costs must be tied in to
fault on defendant’s part.” River Construction
Corporation v. United States, 159 Ct. Cl. 254, 270 (1962).

(Gov’t br. at 466) (citing Stewart & Stevenson Services, Inc., ASBCA No. 43631 , 98-1
BCA 929,653 at 146,925, affirming 97-2 BCA 9§ 29,252).

While we do not contend here that FAR 31.201-2 never has a place in an analysis of a
monetary claim based upon a change (directed or constructive), or a differing site condition, or
a claim for delay damages, or breach damages, we believe that Judge Clarke’s total reliance on
that provision as the basis for proof of damages was unnecessary and was inconsistent with our
established case law and that of our appellate court.
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More particularly, we take great issue with that portion of the damages analysis
which leads up to the conclusion that PE has satisfied its burden to prove its claimed costs
were reasonable when the government challenged all costs but failed to challenge the
reasonableness of any specific cost in the claim, stating “Such a blanket challenge to all
costs is insufficient to satisfy FAR 31.201-3(a).” This finding has no place in our analysis
of the damages, as the reasonableness of the amounts is appellant’s burden to show,
unaided by the government’s failure to challenge the reasonableness of specific costs.

Once a CO’s final decision is appealed to this Board, the parties start with a clean
slate and the contractor bears the burden of proving liability and damages de novo.
Wilner v. United States, 24 F.3d 1397, 1401-02 (Fed. Cir. 1994) (en banc). Further,
“[t]he claimant bears the burden of proving the fact of loss with certainty, as well as the
burden of proving the amount of loss with sufficient certainty so that the determination
of the amount of damages will be more than mere speculation.” Lisbon Contractors,
Inc. v. United States, 828 F.2d 759, 767 (Fed. Cir. 1987) (quoting Willems Indus., Inc.,
v. United States, 295 F.2d 822, 831 (Ct. Cl. 1961)). ‘ '

Notwithstanding FAR 31.201-2 and -3, which directs how COs and the DCAA
should evaluate costs, our review of the record leads us to conclude that for the damages
awarded by Judge Clarke, appellant proved liability on the part of the government,
proved the costs were incurred and were reasonable with “sufficient certainty” such that
the amount of damages awarded is “more than mere speculation.” There was no ‘
requirement nor need to follow FAR 31.201 to evaluate this claim and thus, we concur
in the result but not the analysis. '

Dated: September 5, 2018 | ,)@géf

RICHARD SHACKLEFORD
Administrative Judge
Acting Chairman
Armed Services Board
- of Contract Appeals

I concur

JREIDPROUTY
Administrative Judge
Vice Chairman

Armed Services Board
of Contract Appeals
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Before Board Judges HYATT, SHERIDAN, and KULLBERG.
SHERIDAN, Board Judge.

In September 2002, United Pacific Energy (UPE) entered into a multiple award
schedule (MAS or schedule) contract with the General Services Administration (GSA) to
provide propane gas at prices set forth in the schedule. Fort Irwin Contracting Command (Ft.
Irwin) issued four task orders against the schedule contract for propane gas during fiscal year
(FY) 2011, 2012, 2013, and 2014, which UPE fulfilled. In 2016, GSA determined that UPE
overbilled Ft. Irwin on the task orders and Ft. Irwin over paid invoices submitted under the
task orders. A GSA administrative contracting officer (ACQO) issued a final decision seeking
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to recover a total of $3,321,946.62 for the overpayments. These matters were docketed as
CBCA 5846.

UPE moved for partial summary relief with respect to $279,029.64 in overpayments
that allegedly occurred prior to 2011. It argues that this portion of the claim is untimely
under the Contract Disputes Act (CDA) statute of limitations, 41 U.S.C. § 7103(a)(4)(A)
(2012). GSA opposes the motion. For the reasons set forth below, we grant UPE’s motion.

Background

The facts important for purposes of this decision are undisputed. GSA awarded MAS
contract GS-07F-0532M under the Federal Supply Schedule (FSS) program to UPE on or
about September 17, 2002, for the general purpose of purchasing propane gas during the
period covering September 20, 2002, through September 19, 2007. The contract included
an option clause pursuant to which GSA exercised two five-year option periods extending
the contract through September 19, 2017. As with most FSS contracts, a GSA ACO was
responsible for issuing, administering, and monitoring the MAS contract, and a purchasing
contracting officer (PCO) assigned at the ordering agency, in this case Ft. Irwin, was
responsible for issuing task orders.

The contract, which incorporated by reference Federal Acquisition Regulation (FAR)
52.216-1, Type of Contract, is defined as a “fixed-priced with an economic price adjustment,
indefinite delivery, indefinite quantity contract” against which the Government could issue
task orders for propane gas at a cost of $1.32 per gallon.*

GSA conducted a contractor assisted visit (CAV)? in 2010 to review UPE’s
performance under the schedule contract. The findings of this CAV were reported to a GSA

! The schedule contract also contained clauses for per gallon price increases.

2 In GSA FSS contract parlance, CAVs are now referred to as industrial
operations analyst visits. They are conducted by an industrial operations analyst and are
intended to educate schedule contract holders on proper contract management. These visits
occur anywhere from twice during a five-year contract period to annually. Typically, a visit
will be scheduled mid-term of the five-year contract period, and prior to a contract extension.
The purpose of the visit is to ensure schedule contract holders are properly administering
their contract and are in compliance with schedule contract requirements. The industrial
operations analyst will review a schedule contract holder’s system for tracking and reporting
sales, invoices, and general compliance with the terms and conditions of the contract. See
http//gsa.federalschedules.com/services/gsa-contract-management/gsa-contractor-assessment.
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industrial operations analyst (I0A), and summarized in a report finalized on May 18, 2010.2
The report advised that UPE was not charging Ft. Irwin the schedule contract price and
recommended corrective action by the ACO: “Review with contractor what was the actual
approved GSA price during the time period of August 2008 through September 2009 and
further evaluate the total amount of overcharges, if any.”

On November 8, 2010, the Ft. Irwin PCO issued task order W9124B-11-F-0002 (task
order 1) against the MAS contract to purchase gas during FY 2011. Citing the contract, task
order 1 noted that Ft. Irwin would order up to 2,600,000 gallons of gas at a unit price of
$1.44 per gallon for a total amount of $3,744,000. UPE provided the gas between October
2010 and March 2011, submitting approximately 144 invoices for payment under task order
1. Ft. Irwin began paying those invoices on January 5, 2011.

Another CAV report was issued on or about October 14, 2011, regarding UPE’s
performance under the schedule contract. In that report, the GSA IOA noted “[a]ll 67
invoices . . . [that have] been issued to Ft. Irwin in the date range of October 12, 2010[,]
through December 31, 2010[,] for a total of 613,387 gallons @ $1.44/gallon . ... The
approved GSA price was . . . $1.32/gallon.”

A total of four task orders were issued by Ft. Irwin that are pertinent to this appeal.
In addition to task order 1 noted above, task order W9124B-12-F-001 (task order 2) for FY
2012 was issued on September 30, 2011; task order W9124B-13-F-0001 (task order 3) for
FY 2013 was issued on October 17, 2012; and task order W9124B-14-F-0001 (task order 4)
for FY 2014 was issued March 10, 2014.

On or about December 30, 2015, the GSA I0A issued an “end of term” contractor
assessment report reviewing all activities under the MAS contract between September 2002
and September 2017. The report noted that UPE did not comply with schedule contract
pricing requirements in its invoices for task order 4. The GSA 10A wrote, “[t]he contractor
overcharged Fort Irwin on contract number W9124B-14-F-0001 [task order 4]. The
contractor charged Fort Irwin $1.38 per gallon of propane; however, the contractors’ GSA
approved price is only 0.912 per gallon. The total overcharge for contract W9124B-14-F-
0001 [task order 4] is $165,785.69.”

GSA issued a demand letter to UPE on March 2, 2016, seeking payment of
$165,785.69, based on its finding that UPE overcharged Ft. Irwin on task order 4 as set forth
in the report of December 30, 2015. When UPE refuted the overcharge claim on March 25,

3 A GSA ACO was named as a “pertinent contact” on the report, but it is not
clear whether a copy of the report was provided to the ACO.
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2016, the ACO rescinded the demand letter on April 19, 2016, and informed UPE of GSA’s
intention to investigate the matter further.

During that investigation, GSA’s Office of Inspector General (OIG) reviewed
available documentation related to the Ft. Irwin orders, including task orders 1 through 4.
The OIG issued an audit report on September 19, 2016, which, in pertinent part, concluded
that under task order 1, UPE had sold 2,325,247 gallons of propane at $1.44 per gallon when
the schedule contract price was $1.32 per gallon. Based on these findings, GSA calculated
that UPE’s overbillings totaled $279,029.64 for task order 1. Similar findings and
calculations were made for task orders 2 through 4.

On June 13, 2017, a GSA ACO issued a final decision adopting the findings and
calculations of the OIG audit report and demanding a total of $3,321,946 in overpayments
made to UPE on the four task orders. The final decision demanded $279,029.64 for
overpayments made in FY 2011, $1,466,735.40 for overpayments made in FY 2012,
$717,913.29 for overpayments made in FY 2013, and $858,268.29 for overpayments made
in FY 2014.

On September 11, 2017, UPE filed a timely notice of appeal with the Board, where
the matter was docketed as CBCA 5846. UPE now moves for summary relief, asserting that
the portion of GSA’s claim relating to task order 1 and FY 2011 overpayments is barred by
the CDA’s six-year statute of limitations, 41 U.S.C. 8 7103(a)(4)(A).

Discussion

All the task orders, including task order 1, were issued under the MAS contract.
Pursuant to the terms of the contract UPE had agreed to fulfill task order 1 for propane gas
at a cost of $1.32 per gallon.*

UPE argues GSA’s claim related to task order 1 is untimely because the Government
was notified that UPE’s pricing may not be compliant in the May 2010 CAV report, yet it
continued to allow UPE to fill subsequent orders. Alternatively, UPE argues that accrual of
any claim related to task order 1 began on the date that UPE submitted its first invoice to the
Government, October 18, 2010, or January 5, 2011, when Ft. Irwin began paying the
invoices. Because GSA did not assert its claim against UPE until June 13, 2017, several
months after the CDA’s statute of limitations had run, UPE asserts GSA’s claim for

4 Notwithstanding the terms of the MAS contract setting the unit price of gas at
$1.32 per gallon, Ft. Irwin’s task order 1 noted that Ft. Irwin would order up to 2,600,000
gallons of gas at a unit price of $1.44 per gallon for a total amount of $3,744,000.
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overpayments predating June 13, 2011, is untimely and partial summary relief should be
granted.

GSA refutes UPE’s arguments, asserting that the May 2010 CAV report had no
bearing on subsequent purchases against the schedule contract and could not have predicted
deficiencies arising under future orders. With respect to the invoices UPE submitted for task
order 1, GSA also asserts those invoices were submitted to and paid by the Defense Finance
and Accounting Service (DFAS), not GSA’s finance office. As such, GSA alleges that it
first became aware of the overcharges under task order 1 on or about October 14, 2011, with
the issuance of the October 2011 CAV report, and its claim regarding task order 1 is
therefore timely under the CDA’s six-year statute of limitations.

Summary relief is appropriate where there is no genuine issue of material fact and the
moving party is entitled to judgment as a matter of law. Andersonv. Liberty Lobby, Inc., 477
U.S. 242, 247 (1986). The moving party has the initial burden of informing the tribunal of
the basis for its motion and identifying those portions of the pleadings, depositions, and
affidavits, admissions, and answers to interrogatories, if any, which it believes demonstrate
the absence of a genuine issue of material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323
(1986). Only disputes over facts that might affect the outcome of the case under governing
law will properly preclude the entry of summary relief. Anderson, 477 U.S. at 248. The
party moving for summary relief bears the burden of demonstrating that there is no genuine
dispute as to any material fact, and all justifiable inferences must be made in favor of the
non-moving party. Celotex, 477 U.S. at 322-23. In considering summary relief, the tribunal
will not make credibility determinations or weigh conflicting evidence. Anderson, 477 U.S.
at 249.

The CDA requires that “each claim by a contracting officer against the Federal
Government relating to a contract . . . shall be submitted within 6 years after the accrual of
the claim.” 41 U.S.C. 8 7103(a)(4)(A); see 48 CFR 33.206(a) (2004) (implementing CDA
limitations period). A party’s failure to submit a claim within six years of accrual is an
affirmative defense to the claim. ThinkGlobal Inc. v. Department of Commerce, CBCA
4410,16-1BCA 136,489, at 177,793; Systems Management & Research Technologies Corp.
v. Department of Energy, CBCA 4068, 15-1 BCA {35,976, at 175,789. UPE pled the statute
of limitations as a defense to part of GSA’s claim. UPE bears the burden of proving that
GSA'’s claim for reimbursement under task order 1 is untimely. See Shell Oil Co. v. United
States, 751 F.3d 1282, 1297 (Fed. Cir. 2014); Brunswick Bank & Trust Co. v. United States,
707 F.2d 1355, 1360 (Fed. Cir. 1983) (party raising an affirmative defense normally bears
the burden of proof).

The Court of Appeals for the Federal Circuit recently addressed claim accrual in
Kellogg Brown & Root Services, Inc. v. Murphy, 823 F.3d 622, 626 (Fed. Cir. 2016), where
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it looked to FAR 33.201, Definitions, which provides that a claim first accrues on “the date
when all events, that fix the alleged liability on either the Government or contractor and
permit assertion of the claim, were known or should have been known.” The Court also
looked to FAR 2.101, which provides that a claim for the payment of money does not accrue
until the amount of the claim, “a sum certain” is known or should have been known. Id.
Claim accrual is notice dependent: “once a party is on notice that it has a potential claim the
limitations period begins to run.” Cardinal Maintenance Service, Inc. ASBCA 56885, 11-1
BCA 136,616, at 170,610 (2010). Notice need not wait until contract completion as long as
some injury has occurred. DTS Aviation Services, Inc., ASBCA 56352, 09-2 BCA { 34,288,
at 169,379 (“[ T]he FAR definition states that for liability to fix for purposes of claim accrual,
only ‘some’ but not necessarily ‘all’ of the injury must be shown.”); see also Crane & Co.
v. Department of the Treasury, CBCA 4965, 16-1 BCA 136,539, at 178,009 (“A claim must
accrue, and the statute of limitations starts to run, as soon as a contractor can assert a claim,
even if it has not yet incurred all possible costs resulting from the change or breach.”).

The central issues in this motion are when the Government’s claim for damages
accrued, and whether the Government submitted claims within six years after the accrual of
the claims. As the date of claim accrual, appellant proffers the CAV report of May 18, 2010,
or alternately, January 5, 2011, when the Government began paying UPE’s invoices. GSA
asserts the claim did not accrue until the issuance of the second CAV report on October 14,
2011. Asthe Government’s final decision was issued on June 13, 2017, appellant’s proposed
dates for claim accrual would time-bar some of the Government’s claims that accrued prior
to June 13, 2011.

None of the referenced CAV reports are pivotal in deciding when these claims
accrued. The MAS contract terms themselves and the overpayment of each invoice
establishes claim accrual because it was at that time that the work was “performed, billed and
paid,” and the Government knew or should have know of its overpayment claim. Cf., Fluor
Corp., ASBCA 57852, 14-1 BCA 1 35,472, at 173,929 (2013).

We conclude the claims in issue began to accrue on January 5, 2011, when the
Government overpaid the first task order 1 invoice submitted for payment under the MAS
contract. At that point in time, the terms of the MAS contract clearly put both Ft. Irwin and
GSA on notice that UPE was overbilling the Government and all events that fixed the alleged
liability, specifically, in this case, overpayments in a “sum certain,” were known or should
have been known. Government claims continued accruing each time Ft. Irwin overpaid a
task order 1 invoice under the MAS contract, because every time a payment was made on an
invoice, the Government knew or should have known of the overpayment and the “sum
certain” it was overpaying.
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We are not persuaded by GSA’s argument that it first became aware that UPE had
overcharged with the issuance of the October 2011 CAV report. A simple reading of the
MAS contract should have put both GSA and Ft. Irwin on notice of the overpayments that
were occurring on this MAS contract.

GSA'’s argument that the invoices were submitted and paid by DFAS, as opposed to
GSA'’s finance office, is also unavailing. Although Ft. Irwin ordered, received, and paid for
the propane gas orders, GSA was responsible for issuing, administering, and monitoring the
MAS contract. As the schedule contract administrator, GSA had a duty to maintain
communication with UPE, Ft. Irwin, and DFAS regarding contract performance, invoicing,
and payments. While DFAS paid the invoices, GSA was obligated to monitor those
payments in its role as the administrator of the FSS program. Had GSA been properly
monitoring the MAS contract, it would have realized that there were problems with
overbillings as they occurred. As of the dates that Ft. Irwin actually paid invoices containing
overcharges, the Government had the ability to calculate the costs that were being incurred
as a result of the overbilling.

The Government’s claims for overpayments made on task order 1 started to accrue on
January 5, 2011, and continued accruing thereafter as each invoice was overpaid. On each
date an overpayment was made the Government knew or should have known of the
overpayment had it simply read the MAS contract. As the final decision was issued on
June 13, 2017, any claims for overpayments predating June 13, 2011, are time-barred.

Decision

For the foregoing reasons, appellant’s motion for partial summary relief for
overpayments is GRANTED. Any recovery that predates June 13, 2011, is precluded by the
CDA'’s six-year statute of limitations, 41 U.S.C. § 7103(a)(4)(A).

Patriciv J. Shevidow
PATRICIA J. SHERIDAN

Board Judge
We concur:
Catherine B. Hyatt H. Chuck Kulllberg
CATHERINE B. HYATT H. CHUCK KULLBERG
Board Judge Board Judge
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OPINION BY ADMINISTRATIVE JUDGE O’CONNELL
ON APPELLANT’S MOTION FOR SUMMARY JUDGMENT

This appeal involves a government demand for repayment of more than
$8.6 million. Appellant, DRS Global Enterprise Solutions, Inc. (DRS), contends that
the government’s claim is untimely and has moved for summary judgment. We deny
the motion.

STATEMENT OF FACTS FOR PURPOSES OF THE MOTION

The following facts are undisputed or uncontroverted.

On various dates, the government awarded contracts to DRS’s predecessor (for
simplicity, also referred to as DRS). The Defense Contract Management Agency
(DCMA) administered these contracts for the government. Two of the contracts are in
the record, both of which provide that DRS would be paid on a time-and-materials basis.
(R4, tab 1 at G-2, tab 11 at G-255)

Appellant submitted the vouchers at issue between December 2005 and May 2006.
The government paid all of these vouchers by December 15, 2006. (Appellant’s
Statement of Undisputed Material Facts (ASUMF) and Government’s Response to
ASUMF (gov’t resp.) 9 4-5; compl. and answer § 9) The vouchers are not in the record.
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On February 28, 2008, DRS submitted its fiscal year (FY) 2006 incurred cost
proposal (ICP) for the period from November 1, 2005 to January 31, 2006, to the
government. On March 31, 2008, DRS submitted its FY 2006A ICP for the period from
February 1, 2006, to March 31, 2006. (ASUMF and gov’t resp. { 7-8; R4, tabs 16-17)

On July 17, 2009, the Defense Contract Audit Agency (DCAA) conducted an
entrance conference with DRS concerning the FY 2006 and 2006A ICPs (ASUMF and
gov'tresp. § 13; compl. and answer § 17).

Almost three years later, on April 3, 2012, DCAA informed DRS that its FY 2006
and FY 2006A ICPs were inadequate, contending that the schedules included with the
submission lacked various information (ASUMF and gov’t resp. 9 18-19; app. supp. R4,
tabs 24-25).

DRS thereafter submitted additional information and on June 22, 2012, DCAA
informed DRS that it had provided sufficient information for DCAA to perform the
audits (ASUMF and gov’t resp. 9 20, 23; app. supp. R4, tabs 27-28).

In September 2013, DCAA requested additional documentation from DRS,
which it did not provide. On November 7, 2013, DCAA wrote to DRS to inform it
that it had been denied access to data/documentation for labor transactions, direct
material transactions and the other direct cost transactions. (Government proposed
findings of fact ] 9-11'; ex. G-3 at G-14)

On December 30, 2013, DCAA issued an audit report in which it questioned more
than $54 million in costs for the fiscal years at issue (ASUMEF and gov’t resp. § 24; R4,
tab 8 at G-168).

More than three years later, on September 11, 2017, a DCMA contracting officer
issued a final decision demanding repayment of $8,607,879.23. Of this amount, the
vast majority, $8,416,435.16, was for “other direct costs” that the contracting officer
contended were unallowable. The final decision listed the purportedly unallowable
costs and identified various reasons for the disallowance, including the lack of an
invoice for the costs, proof of payment, or a signed purchase order. The rémainder of
the amount sought arose from the difference between DRS’s billing rates and the
indirect cost rates established in the final decision. (ASUMEF and gov’t resp. Y 27-29;
R4, tab 10 at 239-45)

DRS filed a timely appeal with the Board on October 16, 2017.

! DRS has not disputed these facts. Thus, we find them to be undisputed. Board Rule 7(c)(2).
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DECISION

Summary judgment is appropriate when there is no genuine issue of material fact
and the moving party is entitled to judgment as a matter of law. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247-48 (1986). When considering a motion for summary
judgment, the Board’s function is not to weigh the evidence and determine the truth of
the matter but to determine whether there is a genuine issue for trial. /d. at 249. We are
required to view the record in the light most favorable to the nonmoving party, in this
case the government. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U .S. 574,
587 (1986).

The Contract Disputes Act (CDA) provides that “each claim by the Federal
Government against a contractor relating to a contract shall be submitted within
6 years after the accrual of the claim.” 41 U.S.C. § 7103(a)(4)(A). A claim accrues,
“when all events, that fix the alleged liability of...the contractor and permit assertion of
the claim, were known or should have been known.” Federal Acquisition Regulation
(FAR) 33.201.2 The events fixing liability “should have been known” when they
occurred unless they were either concealed or inherently unknowable at the time.
Alion Sci. & Tech. Corp., ASBCA No. 58992, 15-1 BCA 36,168 at 176,489 (citing
Raytheon Missile Sys., ASBCA No. 58011, 13 BCA {35,241 at 173,017). Only facts
that could not reasonably be known by the claimant postpone claim accrual. /d. (citing
United States v. Commodities Export Co., 972 F.2d 1266, 1272 (Fed. Cir. 1992)).

Failure to meet a statute of limitations is an affirmative defense, for which DRS
bears the burden of proof. Kellogg Brown & Root Servs., Inc., ASBCA No. 58175,
15-1 BCA 935,988 at 175,823 (citing FED. R. C1v. P. 8(¢c); Bridgestone Firestone
Research, Inc. v. Automobile Club de I 'Ouest de la France, 245 F.3d 1359, 1361
(Fed. Cir. 2001)).

DRS contends it is entitled to summary judgment because the government’s
claim accrued more than six years before the September 11, 2017 final decision, or, in
other words, before September 11, 2011. DRS identifies three alternative accrual dates.
First, it contends, that for direct costs, the government’s claim accrued no later than
December 15, 2006, when it paid the last of the invoices at issue. (App. mot. at 1)
Second, for the indirect costs, DRS identifies February 28, 2008, the submission date
for the FY 2006 ICP and March 31, 2008, the submission date for the 2006A ICP (id.
at 2), as the accrual dates. It also contends that the claim for direct costs began to
accrue on these dates if it did not accrue in 2006 (id. at 23). Third, DRS contends that
the claim accrued no later than the July 17, 2009 DCAA entrance conference by which

2 We quote from the current version of the regulation but the version in the 2002 FAR
(the year of the earlier of the two contracts in the record (R4, tab 1)) is the same
or very similar in material respects.
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point DRS contends that the auditor should have been aware “that the costs in the
vouchers and ICPs were not sufficiently substantiated” (id. at 26).

The government contends that interim vouchers by their very nature do not
contain supporting documentation (gov’t opp’n at 28), nor do ICPs (id. at 38). The
government further contends that there is no way it could have known that DRS could
not substantiate the amounts billed until it failed to provide DCAA with requested
documents in October 2013 (id. at 42).

With respect to DRS’s contention that the claim for direct costs accrued when
the government paid the invoices, we have denied summary judgment in comparable
appeals. Kellogg Brown & Root Servs., Inc., ASBCA Nos. 58518, 59005, 16-1 BCA
9 36,408 at 177,527-29 (denying summary judgment where contractor contended that
claim accrued when government paid the first invoice containing controverted charges);
Kellogg Brown & Root Servs., Inc., ASBCA No. 58465, 16-1 BCA 36,253 at 176,869
(denying summary judgment where contractor contended the claim accrued on the last
date the government made a payment on the invoices at issue). Accordingly, our
precedent simply does not provide for a blanket rule that the statute begins to run when
the government pays the invoice.

This does not mean that a claim never accrues on the date the government pays
disputed costs. As DRS observes in its brief, we granted the appellant summary judgment
n such a case in Sparton Del.eon Springs, LLC, ASBCA No. 60416, 17-1 BCA 136,601
at 178,310-11. We concluded in that appeal that there were undisputed facts demonstrating
that the claim accrued either when the government paid the relevant invoices or when the
contractor submitted its indirect cost rate proposals, both of which occurred more than six
years before the contracting officer’s final decision. But our conclusions in that appeal
stemmed from admissions by the government in its brief as to the types of information it
received when the contractor submitted its invoices and its [CP.? Id.

These decisions demonstrate that determining when the government reasonably
should have known of its claim requires consideration of the unique facts in the
appeal. This is particularly relevant in this appeal because the final decision identifies
39 discrete direct cost items that the contracting officer found to be unallowable. For
purposes of illustration we will briefly review the largest single item at issue, a
demand for repayment of $1,117,645 on voucher No. 99924 (see R4, tab 10 at 243).

3 In its reply brief, DRS also cites a decision in which we held that the claim accrued
on the date of ICP submission, but our ruling was based upon our finding that
the ICP had included “expressly unallowable™ costs. Raytheon Co., ASBCA
Nos. 57576, 57679, 13 BCA 435,209 at 172,751. There is no contention in this
appeal that the costs were on their face unallowable, only that DRS failed to
produce necessary supporting documentation.
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The contracting officer found this amount to be unallowable because DRS was
unable to provide proof of payment (R4, tab 10 at 243). DRS contends that the
government should have recognized this back in 2006; it states that “[w]hether certain
costs were substantiated or not involves objective facts that are reasonably knowable upon
cursory review of the vouchers and/or ICPs™ (app. mot. at 19) (emphasis in original).

DRS also states that “[w]hen it paid th[e] vouchers in 2006, the Government possessed all
material facts regarding the degree and adequacy of substantiation for those vouchered
direct costs” (id. at 20). But, having made these provocative statements, DRS produces no
smoking gun. Voucher No. 99924 is not in the record and, absent an admission by the
government, we cannot accept DRS’s assertion that a cursory review would reveal the
lack of substantiation.

Furthermore, the parts of the [CPs that are in the record do not mention voucher
No. 99924, or an amount of $1,117,645, nor do any of the other documents in the
government’s Rule 4 file. There is also no admission by the government that it knew
that DRS could not provide appropriate documentation prior to September 11, 2011.
Nor is there anything else in the record that provides uncontroverted proof that the
DCAA auditor was aware of the lack of proof at the time of the entrance conference.
Accordingly, the record as currently developed lacks undisputed facts demonstrating that
the government knew or should have known of its claim before September 11, 2011.

We also observe that DRS’s contention that the government should have known
of its claim in 2006 is undermined by letters DRS wrote to DCAA and DCMA in 2013
and 2014. In those letters, DRS complained that the audit did not take place until seven
years after the fiscal year closed, and alleged that a series of corporate acquisitions and
consolidations, combined with its bank’s policy of purging records after seven years,
resulted in the loss or destruction of the requested documentation. (R4, tab 8 at G-231,
tab 9 at G-233) This raises a rather obvious question: if the records disappeared over
the course of seven years, how could the government have known about the lack of
substantiation in 2006, as DRS contends in its motion?

In addition to Sparton Deleon Springs, DRS primarily relies upon Raytheon
Missile Systems, 13 BCA 35,241, but that decision 1s inapposite. Raytheon involved a
contracting officer’s final decision issued in 2011 demanding repayment of more than
$10 million. The claim arose from a contract that the parties entered into back in 1999.
Earlier that year, Raytheon had informed the government in a Cost Accounting
Standards Disclosure Statement that certain major subcontracts would receive a special,
reduced, application of its burden for overhead rates. Nevertheless, for one major
subcontractor, Raytheon billed the government full burden, which the government
began paying later in 1999. Id. at 173,015-16. In other words, the government was told
it would be charged one rate but was charged (and paid) another rate. We held that the
government’s claim was “perfectly knowable” in 1999 because it had the key facts,
even if it failed to connect them. /d. at 173,017,
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There are no comparable undisputed facts in the present appeal. As we
discussed above, DRS’s sweeping statements with respect to the level of knowledge
possessed by the government in 2006 are not supported by the current record.

For all of these reasons, the best course is to allow further development of the
record to determine when the government should reasonably have known of its claim.
See Alion Sci., 15-1 BCA 36,168 at 176,490; Boeing Co., ASBCA No. 58660, 15-1
BCA 9 35,828 at 175,190-94; Lord Corp., ASBCA No. 54940, 06-2 BCA 933,314
at 165,169-70.

We note that DRS’s motion raises only the statute of limitations. Therefore, we
need not address whether the more than 10 years that elapsed between payment of the
invoices at issue and the issuance of the contracting officer’s final decision calls for
application of the doctrine of laches.

CONCLUSION

Appellant’s summary judgment motion is denied.*

Dated: August 30, 2018

Mache N Ol

MICHAEL N. O’CONNELL
Administrative Judge
Armed Services Board

of Contract Appeals
I concur - I concur
RICHARD SHACKLEFORD J. REID PROUTY
Administrative Judge Administrative Judge
Acting Chairman Vice Chairman
Armed Services Board Armed Services Board
of Contract Appeals of Contract Appeals

* The government’s motion to file a sur-reply is denied as moot.
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Key BCA Decisions:
The Year In Review

e Michelle Coleman -
o “Maropakis Claims” after Securiforce (pp. 2-36)
= ECC Centcom (ASBCA)
o Good Faith & Fair Dealing (pp. 37-80)
* Relyant (ASBCA)
= BCPeabody (CBCA)

e Hon. Heidi L. Osterhout —

o Non-Monetary Claims after Securiforce (pp. 81-95)
= Duke University (CBCA)
= Elkton (CBCA)

o Whose Claim Is It Anyway? (pp. 90-107)
= Elkton (CBCA)
= Piedmont (CBCA)

o “Closest” Operative Facts Test (pp. 108-121)
= Michaelson (CBCA)

e Sonia Tabriz -
o Final Nail in the “NAFI Doctrine” Coffin (pp. 122-129)
= Parsons (ASBCA)
o Claim Accrual / 6-year SOL for Direct Cost Disallowance (pp. 130-142)
= United Liquid Gas (CBCA)
= DRS (ASBCA)

e Skye Mathieson — Moderator
o Data Rights and Commercial License Terms (pp. 143-187)
= Cubic Defense (ASBCA)
= CiyaSoft (ASBCA)
o Rescinding Claims & Dismissals Without Prejudice (n/a)
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OPINION BY ADMINISTRATIVE JUDGE HARTMAN
ON APPELLANT'S MOTION FOR SUMMARY JUDGMENT

Appellant moves for summary judgment on the ground that the government
“expressly and unambiguously released the claim that is the subject of this Appeal”
when it entered into a “global settlement” with appellant amicably resolving ASBCA
Nos. 56097 and 56288, both of which concerned Contract No. N00039-03-C-0024.
The government opposes appellant’s summary judgment motion on the grounds: its
challenge to appellant’s data rights assertions here is not barred by the language of the
parties’ earlier settlement agreement; the right to challenge data rights assertions by a
contractor is a statutory “right” provided to the Secretary of Defense that cannot be
waived by a contracting officer (CO); and there are genuine issues of material fact
precluding grant of appellant’s motion.

STATEMENT OF FACTS FOR PURPOSES OF THE MOTION

During 2003, the Department of the Navy, Space and Naval Warfare Systems
Command (SPAWAR) awarded Contract No. N00039-03-C-0024 (contract), in the amount
0f $31,818,433.00 for the design, development, testing, production, integration,
deployment, documentation, engineering technical services and logistical support of a
system meeting the requirements of the AN/USQ-167 Communications Data Link System
(CDLS) to Cubic Defense Applications, Inc. (Cubic). CDLS “is a wideband data link for
the transmission of signal and imagery intelligence data” between a ship and an airborne
military aircraft such as the Global Hawk, U-2, F-18, or P-3. The contract incorporated by
reference various clauses from the Department of Defense Federal Acquisition Regulation
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Supplement (DFARS), including: DFARS 252.227-7013, RIGHTS IN TECHNICAL DATA—
NONCOMMERCIAL ITEMS (NOV 1995); DFARS 252.227-7014, RIGHTS IN NONCOMMERCIAL
COMPUTER SOFTWARE AND NONCOMMERCIAL COMPUTER SOFTWARE DOCUMENTS

(JUN 1995); DFARS 252.227-7015, TECHNICAL DATA—COMMERCIAL ITEMS (NOV 1995);
DFARS 252.227-7019, VALIDATION OF ASSERTED RESTRICTIONS—COMPUTER SOFTWARE
(JUN 1995); and DFARS 252.227-7037, VALIDATION OF RESTRICTIVE MARKINGS

ON TECHNICAL DATA (SEP 1999). (R4,tab 2 at 78, 112, 241, 242)

As part of its 30 September 2002 “proposal” to perform the contract, Cubic submitted
to SPAWAR the following table pursuant to DFARS 252.227-7017, IDENTIFICATION AND
ASSERTION OF USE, RELEASE, OR DISCLOSURE RESTRICTIONS (JUN 1995):

Technical Data or Name of Person

Computer Software to be Basis for Asserted Rights Assertin

Furnished With Assertion** Category*** g

s tions* Restrictions****

Restrictions

CDRL Item A004, .

Technical Report — Mixed Funding | Limited Cubic Defense Systems,
. . Inc.

Studies/Services

CDRL Item AQ06, .

Technical Report — Mixed Funding | Limited Cubic Defense Systems,
. . Inc.

Studies/Services

CDRL Item A007, .

Technical Report — Mixed Funding | Limited Cubic Defense Systems,
. - Inc.

Studies/Services

CDRL Item A00Z, .

Logistics Management Mixed Funding | Limited I(I:I l:blc Defense Systems,

Information :

CDRL Item A017, .

Baseline Description Mixed Funding | Limited I(I:I tblc Defense Systems,

Document )

CDRL Item AQO1G, .

Product Drawings and Mixed Funding | Limited Cubic Defense Systems,

. . Inc.

Associated Lists

CDRL Item AO1L, . . e Cubic Defense Systems,

Software Maintenance Plan Mixed Funding | Limited Inc.

CDRL Item AO0IM, .

Software Requirements Mixed Funding | Limited gl tblc Defense Systems,

Specification .

CDRL Item AOIN, .

System/Subsystem Design | Mixed Funding | Limited gl l;blc Defense Systems,

Description )

CDRL Item AO1P, .

Software Design Mixed Funding | Limited El léblc Defense Systems,

Description )
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CDRL Item A01Q, Cubic Def S
Software Interface Design | Mixed Funding | Limited : upic Defense Systems,
Description nc.

CDRL Item AOIR, -

Software Version Mixed Funding | Limited ICublc Defense Systems,
Description nc.

CDRL Item A01S, _

Interface Control Mixed Funding | Limited IC ubic Defense Systems,
Document nc.

CDRL Item AO1T, .

Interface Design Mixed Funding | Limited ICublc Defense Systems,
Description nc.

CDRL Item A01U Mixed Funding | Limited I‘;‘;b‘c Defense Systems,
CDRL Item A009,

Test Plan Computer . . - Cubic Defense Systems,
Software Product End Mixed Funding | Limited Inc.

Items

* For technical data (other than computer software

documentation) pertaining to items, components, or processes
developed at private expense, identify both the deliverable
technical data and each such item, component, or process. For
computer software or computer software documentation identify
the software or documentation.

** Generally, development at private expense, either exclusively
or partially, is the only basis for asserting restrictions. For
technical data, other than computer software documentation,
development refers to development of the item, component, or
process to which the data pertain. The Government’s rights in
computer software documentation generally may not be
restricted. For computer software, development refers to the
software. Indicate whether development was accomplished
exclusively or partially at private expense. If development was
not accomplished at private expense, or for computer software
documentation, enter the specific basis for asserting restrictions.
*** Enter asserted rights category (e.g., government purpose
license rights from a prior contract, rights in SBIR data
generated under another contract, limited, restricted, or
government purpose rights under this or a prior contract, or
specially negotiated licenses).

**** Corporation, individual, or other person, as appropriate.

(R4, tab 1 at 74-76)
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In July 2007, after submitting to the CO a Request for Equitable Adjustment and
Certified Claim in the amount of $6,511,103 contending that Cubic incurred increased costs
and schedule delays as a result of constructive changes arising from specification defects,
and SPAWAR’s failure to approve test plans and procedures and expansion of testing
requirements, Cubic appealed the “deemed” denial of its claim to this Board, which was
docketed as ASBCA No. 56097. During December of 2007, SPAWAR’s CO issued a final
decision asserting a $4,115,001 claim against Cubic for contract relief SPAWAR provided
to Cubic resulting in decreased costs. Cubic again filed an appeal with this Board, and its
second appeal was docketed as ASBCA No. 56288. (R4, tabs 6, 11 at 630-31)

On 24 November 2008, Cubic and SPAWAR officials executed a Stipulation of
Settlement and Agreement (Settlement Agreement) amicably resolving ASBCA
Nos. 56097 and 56288, which provided in part:

WHEREAS, the parties have negotiated and given full
consideration to all matters relating to a compromise and
settlement of all matters contained in ASBCA Nos. 56097
and 56288, as well as all matters and/or claims and
potential matters and/or claims (known or unknown) arising
out of, incidental to, or relating to the Contract;

WHEREAS, in the interest of resolving all matters
relating to ASBCA Nos. 56097 and 56288, as well as all
matters and/or claims and potential matters and/or
claims (known or unknown) arising under or in regard
to the Contract, and under the sound policy of law
favoring the settlement of disputes, the parties
understand and agree that the parties’ agreements
herein constitute and represent full consideration for
and satisfaction of any and all matters and/or claims
brought under ASBCA Nos. 56097 and 56288, as well as
all matters and/or claims or potential matters and/or
claims (known or unknown) arising under or in regard
to the Contract.

NOW, THEREFORE, in consideration of the mutual
promises and agreements of the parties hereto, each to the
other, and other valuable consideration, the parties,
intending to be legally bound, hereby agree as follows:

1. Cubic consents to the dismissal with prejudice of
ASBCA No. 56097....
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2. The Government consents to the dismissal with
prejudice of ASBCA No. 56288....

3. ...[TThe Government will pay Cubic a single, lump-sum
amount of $3,900,000 for complete and final resolution of
ASBCA Nos. 56097 and 56288....

4. The parties agree to renegotiate and execute a bi-lateral
modification to Contract Line Item Number (hereinafier
“CLIN”) 0012, pursuant to which Cubic shall: (a) upgrade
seven (7) Installation Test Fixtures (hereinafter “ITFs”), to
be provided by the Government to Cubic as
Government-Furnished Property...for a not-to-exceed price
of $913,749....

5. Cubic will resolve, at no cost to the Government, all
issues identified by the Government in SPAWAR Letter
08-154 dated 7 August 2008, including hardware, software,
and firmware retrofits to all CDL systems delivered under
the Contract.... Provided that Cubic meets its commitment
under this Paragraph 5, the Government will not withhold
final payment under the Contract because of this issue
beyond 30 March 2010.

6. Upon Cubic’s completion of the work identified in
Paragraph 5 above, the Government will remove any
conditional acceptance concerning the first two CDL
Systems delivered by Cubic under the Contract....

7. The Government acknowledges that all data items on
the Contract Data Requirements List (hereinafter
“CDRL”) previously submitted by Cubic are approved
and that Cubic has no obligation to submit any further
data items with the exception of: (a) Test Reports under
CDRL AO00]J for any remaining hardware deliverables; and
(b) a Test Report documenting the hardware, software, and
firmware retrofits described in Paragraph 5, above.

10. Cubic shall deliver the two INCO Kkits referenced above
in Paragraph 4 to the Government by no later than seven (7)
months from execution of the bi-lateral Contract
Modification for CLIN 0012....

5

148







11. In anticipation of Contract close-out, the Government
acknowledges that Cubic has fully satisfied all
requirements set forth in Contract Clause B-1 (“Payment of
Fixed Fee Based on Staff Hours”) and Contract Clause B-2
(“Fee Adjustment Formula™)....

12. The Government, to the extent permitted by law,
releases and saves harmless Cubic, its parent company,
subsidiaries, affiliates, agents, servants, employees,
officials, subcontractors, suppliers, successors, and assigns,
shareholders, and sureties from ASBCA No. 56288 and
any further claim, liability, obligation, appeal, action or
demand, known or unknown, or any other avenue of
relief in connection with, arising out of, incidental to, or
relating to the Contract as of the date this Agreement is
executed. Notwithstanding anything to the contrary,
this release does not extend to any claims related to the
Contract that may arise in the future.

13. Cubic warrants and represents that no other action by
Cubic with respect to the Contract is pending or will be
filed in any court, administrative body, or legislative body
based on any action or inaction by the Government as of
the date this Agreement is executed....

14. Upon execution of this Agreement, Cubic releases
and saves harmless the Government, including its
officials, officers, enlisted personnel, employees, and
agents from these appeals and from any further claim,
liability, obligation, appeal, action or demand of Cubic, its
subsidiaries, affiliates, agents, servants, employees,
officials, subcontractors, suppliers, successors, and assigns,
shareholders, and sureties from ASBCA No. 56097 and
any further claim, liability obligation, appeal, action or
demand, known or unknown, or any other avenue of
relief in connection with, arising out of, incidental to, or
relating to the Contract (including, but not limited to
claims or appeals for or in regard to alleged delay,
disruption, impact, direct costs and/or cumulative
disruption or impact) as of the date this Agreement is

executed. Notwithstanding anything to the contrary, . ..

this release does not extend to any claims related to the
Contract that may arise in the future.
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15. This Agreement is for the sole purpose of settling all
claims and appeals arising out of, incidental to, or relating
to the Contract, and this Agreement shall not be cited or
otherwise referred to by either Cubic or the Government in
any proceedings, whether judicial or administrative in
nature, except as is necessary to effect the terms of this
Agreement.

16. This Agreement contains the entire agreement and
understanding between the parties concerning the subject
matter herein (including, but not limited to, ASBCA
Nos. 56097 and 56288) and supersedes and replaces all
prior claims, settlement negotiations, and agreements
written or oral concerning the subject matter.

(R4, tab 11) (Emphasis added)

In July of 2009, the parties executed Modification No. P0O0035 to their contract
altering CLIN 0012 and providing for “settlement of the Contractor’s certified claim
against the Government submitted 8 May 2007” and subsequent appeal before the
ASBCA docketed as ASBCA No. 56097, and “the Government’s claim against the
Contractor” docketed as ASBCA No. 56288 (R4, tab 12 at 641). Modification
No. P00035 stated that Cubic will promptly file its submission to dismiss ASBCA
No. 56097 with prejudice upon execution of the modification and that the government will
promptly file its submission to dismiss ASBCA No. 56288 upon execution of the
modification (id. at 642). The modification contained release language similar to that set
forth in the parties’ Settlement Agreement. Paragraph 12 of the modification provided:

The Government, to the extent permitted by law, releases
and saves harmless Cubic...from ASBCA No. 56288 and
any further claim, liability, obligation, appeal, action or
demand, known or unknown, or any other avenue of relief
in connection with, arising out of, incidental to, or relating
to the Contract. Notwithstanding anything to the
contrary, this release does not extend to any claims
related to the Contract that may arise in the future.
[Emphasis added]

(Id. at 644) Paragraph 14 of the modification provided:
Upon execution of this modification, Cubic releases and
saves harmless the Government...from ASBCA
No. 56097 and any further claim, liability obligation,

appeal, action or demand, known or unknown, or any other
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avenue of relief in connection with, arising out of,
incidental to, or relating to the Contract (including, but not
limited to claims or appeals for or in regard to alleged
delay, disruption, impact, direct costs and/or cumulative
disruption or impact). Notwithstanding anything to the
contrary, this release does not extend to any claims
related to the Contract that may arise in the future.
[Emphasis added]

(Id.) The ASBCA received motions to dismiss the appeals with prejudice from the
parties in September 2009 and the appeals were dismissed.

During November of 2011, Cubic submitted to SPAWAR a proposal for three
additional CDL Systems, 15 modified KI-11A subsystems, an Engineering Change
Proposal, 11 engineering change kits for Aircraft Carrier-Tactical Support Center
Integration, and engineering services (see R4, tabs 14-15, 22). In a table submitted
pursuant to DFARS 252.227-7017, Cubic asserted that the government’s right to use,
release, or disclose specific technical data or computer software was restricted to
“Limited” rights on the basis that development of the data and/or software had been
“Internal R&D Funding” (R4, tab 14). Cubic stated that it was “asserting its rights
established in the baseline (initial) CDLS Contract (Contract #N00039-03-C-0024) for
legacy CDLS items” (id. at 654). About three weeks later, a SPAWAR contract specialist
advised the SPAWAR CO and Cubic by email that he did not agree with Cubic’s assertion
of data rights. He stated:

CDRL deliverables under the last contract have been
developed with funding provided by the Government and
not with “internal R&D funding.” Data rights should be
“unlimited” since these items have been developed with
Government funding. Ifthis is refuted, then the
Government requires supporting documentation that can
substantiate that internal funding was used.

(R4, tab 15 at 660, 662) During the next six months, the parties engaged in various
communications regarding Cubic’s assertion of data rights (e.g., R4, tabs 16-19) and,
on 17 July 2012, met to discuss Cubic’s limited rights assertion based on funding
sources (R4, tab 20 at 697). By letter and email dated 20 July 2012, Cubic provided
SPAWAR information it believed justified its limited rights assertion for Part

No. 285875 (programmable loads module) (id. at 697-712, tab 21).

On 2 August 2012, SPAWAR awarded Contract No. N00039-12-C-0084 to
Cubic for three CDL Systems, 15 modified KI-11A subsystems, an Engineering
Change Proposal, 11 engineering change kits for Aircraft Carrier-Tactical Support
Center Integration, and engineering services (KI-11A Subsystem Contract) (R4,
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tab 22). On the same date, a SPAWAR CO sent a letter to Cubic regarding the initial
Contract No. N00039-03-C-0024, stating:

The Government is challenging the validity of the Cubic
Restricted Rights assertions, because Cubic cites mixed
funding behind the development of...CDRL’s, yet claims
Limited Rights in the CDRL’s.

As required by []252.227-7037, Validation of Restrictive
Markings On Technical Data, of the DFARS, which is
incorporated by reference into [the Contract], the [CO]
requires that Cubic provide the written records it is relying
on as justification behind its...assertions. These records
must be in sufficient detail to enable the [CO] to determine
the validity of the Limited Rights assertions.

Please also be advised that if Cubic fails to respond to this
letter...with the required documentation, the [CO] shall
issue a final decision, in accordance with paragraph (f) of
this clause and the Disputes clause of [the Contract]
pertaining to the validity of the asserted restrictions.

(R4, tab 23 at 838)

By letter dated 6 September 2012, Cubic submitted a response to the CO’s letter
stating it was providing “information supporting Cubic’s claim of limited and restricted
rights” in Contract No. N00039-12-C-0084, the second CDLS contract (R4, tab 24 at 916).
In a letter dated 25 September 2012, the CO advised Cubic that its letter was
“non-responsive” because the government’s letter addressed “Cubic’s data rights
assertions in the 2003 CDLS contract” and Cubic must “justify the data rights assertions
made” with respect to the initial contract “before the allocation of data rights (if any) in
the follow-on...contract” (R4, tab 25 at 956). The CO added that, “[b]ecause Cubic did
not appear to understand what the Government wanted,” the government “will add an
additional 14 days time to the 60 day period that is currently in effect, to allow Cubic to
- provide an adequate response” by close of business on 16 October 2012 (id. at 957).

By letter dated 16 October 2012, Cubic advised SPAWAR:

In its September 6, 2012 letter, Cubic indicated that
it would deliver [3 items] subject to restriction and that it
would deliver all other technical data and computer
software required under the KI-11A Subsystem Contract
subject to Government Purpose Rights....
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After further review of the KI-11A Subsystem SOW
and CDRLs, however, Cubic has determined that the
technical data that are required to be delivered under those
CDRLs relate specifically to the KI-11A Subsystem being
developed under the KI-11A Subsystem Contract.
Consequently, with the one exception noted below, the
Government is entitled to unlimited rights in that technical
data.

The sole exception to the above is the KI-16
COMSEC Module. As explained and demonstrated...at
Cubic’s facility on July 17, 2012, Cubic partially developed
the KI-16 using internal IRAD funding. Cubic therefore is
willing to provide SPAWAR with Government Purpose
Rights in the technical data associated with that item.

(R4, tab 26 at 962-63) Cubic added in a footnote to its letter that it understood the
CO’s “challenge to Cubic’s data rights assertions” to “relate to the assertions made by
Cubic in connection with its proposal for the KI-11A Subsystem Contract” and not to
“any of the restrictive markings on technical data delivered under Cubic’s Contract
No. N00039-03-C-0024" (id. at 962).

In a letter dated 13 November 2012, SPAWAR’s CO notified Cubic that its
16 October letter was “non-responsive to the Government data rights challenge” and,
after reviewing the correspondence between the parties, “the Government does not see
how Cubic can possibly take an understanding...that the Government has been talking
about vetting the data rights assertions to the 2012 (N00039-12-C-0084) CDLS
contract” when it “has been attempting to vet the data rights assertions from...the 2003
(N00039-03-C-0024) contract” (R4, tab 27 at 966). The CO added she “can only
conclude th[at] Cubic’s non-understanding is intentional, and...Cubic either cannot or
will not provide the required documentation behind the assertions” with respect to the
2003 contract (id. at 966-67). The CO advised that, “[i]n view of the above, the
Government will incorporate the [2012 data] assertions into the N00039-12-C-0084
[follow-on] contract” but requires “Cubic provide the written records it is relying on as
justification” for its rights assertions regarding the initial contract (id. at 967). The CO
added, if Cubic failed to provide the required records by close of business on
20 November 2012, she would issue a final decision addressing the validity of the
initial contract asserted restrictions (id.).

On 20 November 2012, Cubic notified the CO that “SPAWAR’s challenge to
Cubic’s restrictive markings on any technical data delivered prior to November 24,
2008, is barred and moot” because SPAWAR provided Cubic with a general release in
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settling ASBCA Nos. 56097 and 56288, and Cubic “has no obligation to produce — and
will not be producing — any written records to justify” restrictive markings (R4, tab 28
at 974-75). About two months later, SPAWAR’s CO issued a “final decision”
notifying Cubic that, because it had “not provided the documentation behind the data
rights assertions” with respect to the initial contract “as required by regulation,” it “is
not entitled to make the...assertions and the Government is entitled to Unlimited Rights
in the technical data and computer software” listed (R4, tab 29 at 989-90). Less than
two weeks later, Cubic timely filed an appeal of the CO’s decision with this Board.

STATUTORY AND REGULATORY FRAMEWORK

The first provision specifying treatment by the government of contractor rights
in technical data appeared in the 1955 version of the Armed Services Procurement
Regulation (ASPR). Prior to that time, military regulations addressed only contractor
data subject to a patent or copyright. Bell Helicopter Textron, ASBCA No. 21192,
85-3 BCA § 18,415 at 92,388; Donna C. Maizel, Trade Secrets and Technical Data
Rights in Gov'’t Contracts, 114 Mil. L. Rev. 225, 235 (1986); Robert M. Hinrichs,
Proprietary Data and Trade Secrets under Department of Defense Contracts, 36 Mil.
L. Rev. 61, 71 (1967); Arthur R. Whale, Government Rights to Technical Information
Received Under Contract, 25 Geo. Wash. L. Rev. 289, 295 (1957).

ASPR 9-112 (4 Jan. 1955), a mandatory clause for all Department of Defense
(DoD) research and development (R&D) contracts, gave the United States “the right to
reproduce, use, and disclose for Governmental purposes” all of the “reports, drawings,
blueprints, data, and technical information specified to be delivered by the Contractor
to the Government under th[e] contract” with no regard to whether the data originated
before or after the contract award. The DoD construed this grant of right as including
the right to use such data for competitive procurement. B-152684, 44 Comp. Gen. 451
(5 Feb. 1965); Ralph C. Nash, Jr. & Leonard Rawicz, Intellectual Property in
Government Contracts, 457 (6™ ed. 2008); Greg S. Sharp, 4 Layman’s Guide to
Intellectual Property In Defense Contracts, 33 Pub. Cont. L.J. 99, 103 (2003); Maizel,
Trade Secrets, 114 Mil. L. Rev. at 235; Hinrichs, Proprietary Data, 36 Mil. L. Rev.
at 71; Ray M. Harris, Trade Secrets as they Affect the Government, 18 Bus. Law 613,
619 (1963); Whale, Government Rights, 25 Geo. Wash. L. Rev. at 296.

After the defense industry objected to the loss of rights in data, DoD rewrote the
ASPR to give contractors protection for data they delivered under supply contracts, while
maintaining unlimited rights in data delivered under R&D contracts. Pursuant to the 1957
regulations, information was classified as “proprietary data, design data, or operational
data.” Design and operational data continued to be subject to delivery to and use by DoD
under supply contracts, but “proprietary” data was protected. It was not to be requested in
advertised supply contracts for standard commercial items and was to be obtained in
negotiated supply contracts only if a clear need was established and the data was specified
in the contract’s schedule. A clause for data delivered under such contracts provided DoD
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was to obtain rights in proprietary data sufficient to permit the data’s required use, which
was “limited rights” if only needed for a limited purpose. This clause was to be used with
another providing: data so limited was to be identified in the schedule as being subject to
limitation; a legend was to be placed on such data identifying the portion or pages to which
the legend applied; and DoD possessed the right “at any time to modify, remove, obliterate
or ignore any marking not authorized by the terms of the contract,” subject to contractor
right of appeal under the disputes clause. The 1957 ASPR additionally set forth a new
policy of obtaining and utilizing a contractor’s “engineering drawings” to allow
procurement by formal advertisement. DoD’s specification for drawing preparation
(Military Specification MIL-D-70327, “Drawings, Engineering and Associated Lists”),
however, required drawings to be so complete that they often revealed trade secrets utilized
in the manufacture of an item. Industry and Members of Congress contended the 1957
revision was “offensive to the American way of business” because the originator of a design
enjoyed no competitive advantage in bidding to perform subsequent solicitations no matter
how much money or private resources it had expended in developing that item, and the
revised ASPR lasted only a year. ASPR 9-201, 9-202.2, 9-203.1, 9-203.2 (9 Apr. 1957)
reprinted at 22 Fed. Reg. 6335, 6336 (8 Aug. 1957); B-138638, 38 Comp. Gen. 667 (6 Apr.
1959); Nash & Rawicz, Intellectual Property at 458-60; Maizel, Trade Secrets, 114 Mil. L.
Rev. at 235; Hinrichs, Proprietary Data, 36 Mil. L. Rev. at 71-72; William Munves,
Proprietary Data in Defense Procurement, 1962 Mil. L. Rev. 155, 169-72, 174; see
Hearings on Proprietary Rights & Data before Subcommittee No. 2 of the House Select
Committee on Small Business, 86th Cong. 2d Sess. 2, 18-20, 32-33 (1960).

During 1958, to provide greater protection of contractor proprietary data, DoD
altered the ASPR to provide that, in any “supply” contract not having experimental or
research work as one of its principal purposes, proprietary data need not be furnished
absent identification in the contract’s delivery schedule. ASPR 9.202-1(b) (15 Oct.
1958), reprinted in 23 Fed. Reg. 10432 (30 Dec. 1958); ASPR 9.203-2, reprinted in
23 Fed. Reg. 10434 (30 Dec. 1958). This allowed a DoD contractor to remove its
proprietary data from drawings, unless otherwise specifically required by the delivery
schedule. In sum, DoD received a second set of drawings from the contractor with
trade secrets expunged. Nash & Rawicz, Intellectual Property at 460; Maizel, Trade
Secrets, 114 Mil. L. Rev. at 240; Hinrichs, Proprietary Data, 36 Mil. L. Rev. at 72.

Neither DoD nor contractors, however, were happy with the 1958 ASPR revision.
DoD contended under the regulation it received data that was so incomplete as to be not
useable. The expunged drawings sometimes were referred to as “swiss cheese drawings.”
Defense contractors were highly critical of DoD’s interpretation of ASPR’s definition of
proprietary data as excluding any component or end product that could be ascertained by
the practice of “reverse engineering.” They asserted the 1958 ASPR harmed their
competitive positions by requiring them to disclose information and, if DoD really needed
that data, it should pay for it. Hearings on Proprietary Rights & Data before
Subcommittee No. 2, 86th Cong. 2d Sess. 27, 30, 34, 38-44, 52, 69, 109, 121-42, 175;
Sharp, A Layman’s Guide, 33 Pub. Cont. L.J. at 103 (the ASPR at times forced DoD to
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repurchase from original source); Maizel, Trade Secrets, 114 Mil. L. Rev. at 240;
Hinrichs, Proprietary Data, 36 Mil. L. Rev. at 72-73; Munves, Proprietary Data, 1962
Mil. L. Rev. at 156, 166-67, 178-79.

In 1964, as a result of increasing contractor dissatisfaction, DoD abandoned the
concept of contractor “proprietary data” and broadened a contractor’s right to protect
data. DoD altered the ASPR to define a contractor’s rights in terms of “technical data”
(ASPR 9.201(a) (14 May 1964), reprinted at 30 Fed. Reg. 6969 (25 May 1965)), with
data that was developed at private expense by a contractor being furnished to DoD on a
“limited rights basis” (ASPR 9.202-1(b), reprinted at 30 Fed. Reg. 6969 (25 May 1965))
and other data being furnished DoD on an “unlimited rights basis” (ASPR 9.201(c),
reprinted at 30 Fed. Reg. 6969 (25 May 1965)). The government could no longer claim a
right to use all data under R&D contracts. The contractor’s right to assert “limited rights”
in data was not determined by the type of contract at issue but by whether the item at
issue was “developed at private expense.” The delivery of “swiss cheese” drawings by a
contractor was foreclosed because the contractor could assert limited rights protection in
data it developed. The contractor had to deliver a complete technical data package to the
government containing a notice that only “limited rights™ in data were being conveyed
(known as a limited rights or restrictive legend) if data set forth was developed at
contractor expense. If a technical data package was not so marked, the government
received unlimited rights in that data. If the data furnished was marked with a legend that
was not permitted by terms of the contract, the government could assert only “limited
rights” in that data pending inquiry by it to the contractor. If the contractor failed to
respond to the inquiry or show the legend set forth was authorized, government personnel
could “obliterate such legend.” Contractors deemed this an improvement over prior
practice allowing the government to modify, remove, obliterate or ignore a marking on
technical data “without notice” to a contractor. In sum, under the 1964 revised
regulations, whether or not technical data was “developed at private expense” was
determinative of DoD’s right to use the data. The regulatory emphasis was on tracing
whose resources had paid for development of the items, components, or processes offered
for sale. ASPR 9.202-2(b) (14 May 1964), reprinted at 30 Fed. Reg. 6969 (25 May
1965); ASPR 9.202-3(c)(2) (14 May 1964), reprinted at 30 Fed. Reg. 6970 (25 May
1965); ASPR 9.203 (14 May 1964), reprinted at 30 Fed. Reg. 6970-71 (25 May 1965);
Maizel, Trade Secrets, 114 Mil. L. Rev. at 245; John B. Framakides, Technical Data in
Government Contracts, 8 Wm. & Mary L. Rev. 573, 578-79 (1967); Theodore M.
Kostos, Unauthorized Use of Technical Data in Government Contracts: Remedies of the
Data Owner, 6 B.C. L. Rev. 753, 754-55 (1965); Hinrichs, Proprietary Data, 36 Mil. L.
Rev. at 74-76, 78, 80; see American Eng’g Co., B-156959 (Comp. Gen. 6 Dec. 1965)
(government disregarded markings without notice to contractor under 1960 subcontract).

The ASPR, however, did not set forth a definition of the term “developed at
private expense.” In 1964, 1969, and from 1973 until 1974, the ASPR subcommittee on
technical data rights attempted unsuccessfully to define the term. DoD maintained that,
where there was a mix of government and private funds, an item could not be said to have
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been “developed at private expense.” Also, where the government paid for an
“improvement” to a privately developed item, it was to receive unlimited rights in the
“improvement” and limited rights in the basic item if that item could be “segregated.”
The definition of the term, along with the issue of whether the government should be
contesting limited rights assertions to avoid continued sole source procurement, were
presented to the General Accounting Office (GAQO) in various bid protest actions. GAO
essentially adopted the term’s definition advocated by DoD. Megapulse, Inc., B-194986,
80-1 CPD 9 42 (Comp. Gen. 5 Jan. 1980).!

The 1964 modified regulations remained in force largely unchanged for
20 years. See Nash and Rawicz, Intellectual Property in Government Contracts at 429;
see also Continental Electronics Mfg. Co., ASBCA No. 18704, 76-1 BCA §11,654. In
1984, however, public outrage over inflated and excessive prices being charged the
government for sole-source, spare-parts procurements, H.R. Rep. No. 690, 98" Cong.,
2d Sess. 10-12; 39 Fed. Cont. Rep. (BNA) No. 25, at 1183 (Jun. 20, 1983), caused
Congress to examine the issue of data rights in government contracts. It determined
that an inability of agencies to retrieve technical data the government was authorized to
use and furnish to bidders on prospective contracts was impeding the existence of
competition for government contracts. H.R. Rep. No. 690 at 14-15; Maizel, Trade
Secrets, 114 Mil. L. Rev. at 270. Due to the many spare part horror stories that
appeared in the press and the seeming inability of DoD to draft regulations necessary to
address all relevant issues, Congress enacted three statutes intended to increase
competition for award of government contracts and set forth data rights policies: the
Competition in Contracting Act of 1984 (CICA), Pub. L. No. 98-369 (18 July 1984),
98 Stat. 1175; the Defense Procurement Reform Act of 1984, Pub. L. No. 98-525, Title
XII (19 Oct.), 98 Stat. 2492, 2588-2611; and the Small Business and Federal
Procurement Competition Enhancement Act of 1984, Pub. L. No. 98-577 (30 Oct.
1984), 98 Stat. 3066. William C. Anderson, Comparative Analysis of Intellectual
Property Issues Relating to the Acquisition of Commercial and Noncommercial Items
by the Federal Government, 33 Pub. Cont. L.J. 47 (Fall 2003); Diane M. Sidebottom,
Intellectual Property in Federal Government Contracts: The Past, The Present, and

! During 1985, the definition of the term was before us for resolution and we
essentially ruled the same as GAOQ, i.e., that “private expense” means “totally”
at private expense. We held additionally the term “developed” meant
practicability, workability, and functionability (which we deemed to be
essentially synonymous for this purpose) must be demonstrated, i.e., the item or
component must be analyzed and/or tested sufficiently to demonstrate to
reasonable persons skilled in the applicable art that there is a high probability
the item or component will work as intended. Bell Helicopter, 85-3 BCA
918,415 at 92,389-94, 92,424; Maizel, Trade Secrets, 114 Mil. L. Rev. at 245,
251-54, 256; Hinrichs, Proprietary Data, 36 Mil. L. Rev. at 76; see, e.g.,
B-190798, B-191007, 78-1 CPD 9431 (Comp. Gen. 13 Jun. 1978); B-174866,
52 Comp. Gen. 312 (4 Dec. 1972).
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One Possible Future, 33 Pub. Cont. L.J. 70-71; Maizel, Trade Secrets, 114 Mil. L. Rev.
at 270.

For civilian agencies, Congress required the development of regulations
affording the government “unlimited rights” in all data developed exclusively with
federal funds if such data is specified for delivery and needed to ensure competitive
acquisition of substantial quantities of supplies or services in the future. Small
Business and Federal Procurement Competition Enhancement Act of 1984, Pub. L.
No. 98-577, § 301(b)(1), 98 Stat. 3074 (codified at 41 U.S.C. § 418a(b)(1)(A), (B)
(1984), later recodified at 41 U.S.C. § 2302 (2011)). With respect to DoD, Congress
provided more detailed guidance, specifying that (in prescribing regulations regarding
the legitimate interest of the United States and a contractor in technical or other data
under the FAR) the following factors, among others, shall be considered: “Whether
technical data was developed — (A) exclusively with Federal funds; (B) exclusively at
private expense; or (c¢) in part with Federal funds and in part at private expense”; and
“the interest of the United States in increasing competition and lowering costs by
developing and locating alternative sources of supply and manufacture.” Defense
Procurement Reform Act of 1984, Pub. L. No. 98-525, Title XII (19 Oct.), Part B,

08 Stat. 2492, 2595-96 (codified at 10 U.S.C. § 2320(a)).

Congress stated that regulations issued shall require that, whenever practicable,
a contract for supplies or services: (1) define the respective rights of the United States
and the contractor or subcontractor (at any tier) regarding any technical data to be
delivered; (2) specify the technical data, if any, to be delivered and schedule for such
delivery; (3) establish or reference procedures for determining acceptability of
technical data to be delivered; (4) establish separate contract line items for the technical
data, if any, to be delivered; (5) to the maximum extent practicable, identify in advance
of delivery technical data which is to be delivered with restrictions on the right of the
United States to use such data; (6) require the contractor to revise any technical data
delivered to reflect engineering design changes made during contract performance and
affecting the form, fit, and function of the contract items specified; (7) require the
contractor to furnish written assurance at time of delivery that the technical data is
complete and accurate and satisfies contract data requirements; (8) establish remedies
to be available to the United States when data required to be delivered is found to be
incomplete or inadequate; and (9) authorize the head of the agency to withhold
payments under the contract during any period if the contractor does not meet the
requirements of the contract pertaining to the delivery of technical data. Defense
Procurement Reform Act of 1984, Pub. L. No. 98-525, 98 Stat. 2596; Small Business
and Federal Procurement Competition Enhancement Act of 1984, Pub. L. No. 98-577,
98 Stat. 3075. Congress added that:

(a) A contract for supplies or services...which
provides for the delivery of technical data shall provide
that—
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(1) A contractor or subcontractor at any tier
shall be prepared to furnish to the [CO] a written
justification for any restriction asserted by the
contractor or subcontractor on the right of the United
States to use such technical data; and

(2) The [CO] may review the validity of any
restriction asserted by the contractor or
subcontractor under the contract on the right of the
United States to use technical data furnished...under
the contract if the [CO] determines that reasonable
grounds exist to question the current validity of the
asserted restriction and that the continued adherence
to the asserted restriction by the United States would
make it impracticable to procure the item
competitively at a later time.

Defense Procurement Reform Act of 1984, 98 Stat. 2597; Small Business and Federal
Procurement Competition Enhancement Act of 1984, 98 Stat. 3071 (codified at

41 U.S.C. § 253d, recodified at 41 U.S.C. § 4703). Congress specified that, if after
review a CO determines a challenge to an asserted restriction is warranted, the CO
shall provide a written notice to the contractor or subcontractor asserting the restriction
stating grounds for challenging the restriction and requiring submission of a response
within 60 days justifying validity of the asserted restriction. Defense Procurement
Reform Act of 1984, 98 Stat. 2598; Small Business and Federal Procurement
Competition Enhancement Act of 1984, 98 Stat. 3071. After failure to receive a
response or review of the response received, the CO is to issue a decision pertaining to
the validity of the asserted restriction. Defense Procurement Reform Act of 1984, 98
Stat. 2597 (codified at 10 U.S.C. § 2321(e) later redesignated 10 U.S.C. § 2321(g));
Small Business and Federal Procurement Competition Enhancement Act of 1984, 98
Stat. 3072. Congress specified, if a response is submitted to a CO by either a
contractor or subcontractor, it shall be considered a “claim” within the meaning of the
Contract Disputes Act (CDA). Defense Procurement Reform Act of 1984, 98 Stat.
2598 (codified at 10 U.S.C. § 2321(f) later redesignated § 2321(h)); Small Business
and Federal Procurement Competition Enhancement Act of 1984, 98 Stat. 3072.
Finally, Congress directed that, upon final disposition, if the CO’s challenge to the
restriction on the right of the United States to use the data is sustained, the restriction
on the right shall be cancelled and, if the assertion is found not to have been
substantially justified, the contractor or subcontractor, as appropriate, shall be liable to
the United States for payment of the cost to the United States of reviewing the asserted
restriction. Defense Procurement Reform Act of 1984, 98 Stat. 2598; Small Business
and Federal Procurement Competition Enhancement Act of 1984, 98 Stat. 3072.
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Congress mandated that the changes it made in technical data rights treatment
apply to solicitations issued one year after date of enactment (19 October 1984) and on
10 September 1985 the Defense Acquisition Regulatory (DAR) Council issued a set of
proposed rules to implement those changes. 50 Fed. Reg. 36,887 (1985); Defense
Procurement Reform Act of 1984, 98 Stat. 2599 (§ 2323(c)(2)). The proposed rules
constituted a complete rewrite of DFARS Subpart 227.4 to accommodate language set
forth in Pub. L. Nos. 98-525 and 98-577. Section 227.471 of the proposed rules
defined “developed at public expense™ as data “brought to a point of practical
application,” i.e., “which had been constructed, practiced, or used, and tested so as to
clearly demonstrate that it performs the objective for which it was developed,” and was
accomplished without direct government payment at a time when no government
contract required performance of the development effort and the effort was not part of
performing a government contract. Comments upon the proposed rules were to be
submitted by 9 October 1985. 50 Fed. Reg. 36,887 (1985).

On 24 October 1985, the DAR Council decided not to implement the proposed
rules after the consensus of a meeting with representatives of industry, congressional
staffs, the press and the government was that the comment period was “too short.” The
DAR Council extended the public comment period to January 1986 and issued a
temporary interim revision incorporating minimal statutory requirements until a final
version of the rules could be implemented. No definition for “developed at private
expense” was set forth in the interim rules. The interim rules, however, addressed the
statutory challenge provision. They stated, after a CO determines that a challenge to a
restrictive marking is warranted, the CO shall send a written challenge notice to the
contractor or subcontractor; any written response from the contractor or subcontractor
shall be considered a claim within the meaning of the CDA that must be certified
regardless of dollar amount; the CO shall issue a final decision stating whether the
restrictive marking(s) challenged are valid or not valid; and the government will
continue to be bound by the restrictive marking for a period of 90 days from issuance
of the final decision or longer if the contractor submits to the CO a notice of intent to
file suit. 50 Fed. Reg. 43,158 (24 October 1985) (DFARS 227.413-1(c)); 50 Fed.
Reg. 41,180 (9 October 1985).

During October 1986, the House of Representatives and Senate agreed to
specifically require DoD to publish regulations defining the terms “developed” and
“at private expense.” They stated:

Efforts to define the terms have been ongoing since 1962
without resolution. Because of the lack of definitions in the
Federal Acquisition Regulations and the Defense
Supplement to those regulations, the military departments
have differed in their approach on the issue. The conferees
agreed that a uniform approach throughout the [DoD] was
desirable and necessary....
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The conferees believe that previously proposed [DoD]
regulations published for public comment September 10,
1985, defined the term “developed” in an excessively,
stringent manner by requiring an “actual reduction to
practice” — a term of art used to establish an inventor’s
priority rights under the patent laws. The conferees agree
that, for purposes of determining whether an item or
process has been developed at private expense, an item
should generally be considered “developed” if the item or
process exists and reasonable persons skilled in the
applicable art would conclude that a high probability exists
that the item or process will work as intended. The
conferees determined, however, that because circumstances
may exist in which such a standard may be inappropriate,
crafting of more exact parameters would be better
accomplished through the regulatory process.

In addition, the conferees agree that as a matter of general
policy “at private expense” development was accomplished
without direct government payment. Payments by the
government to reimburse a contractor for its indirect costs
would not be considered in determining whether the
government had funded the development of an item. Thus,
reimbursement for Independent Research and Development
expenses and other indirect costs . . . , although such
payments are in indirect support of a development effort,
are treated for purposes of this Act as contractor funds.

H.R. Rep. No. 99-1001, at 510-11 (1986 Conf. Rep.). With respect to validation of
proprietary data restrictions, Congress amended section 2321 of title 10 (Validation of
Proprietary Data Restrictions) to provide:

(b)(1) The Secretary of Defense shall ensure that
there is a thorough review of the appropriateness of any
restriction on the right of the United States to release or
disclose technical data delivered under a contract to persons
outside the Government, or to permit the use of such
technical data by such persons. Such review shall be
conducted before the end of the three-year period beginning
on the date on which the final payment is made on a
contract under which technical data is required to be
delivered, or the date on which the technical data is
delivered under such contract, whichever is later.
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DoD Authorization Act, 1987, Pub. L. No. 99-661, 100 Stat. 3816, 3951 (contained in
identical form in Joint Resolution making appropriations for FY 1987 and other
purposes, Pub. L. No. 99-500, 100 Stat. 1783-171). Congress added that,
notwithstanding the three-year limitation, “the United States may challenge a
restriction on the release, disclosure, or use of technical data delivered under a contract
at any time if such technical data—i) is publicly available; (ii) has been furnished to
the United States without restriction; or (iii) has been otherwise made available without
restriction.” 100 Stat. 3952.

Beginning in 1987, after considerable discussion and debate regarding DoD
technical data policy, DoD published a series of draft and interim regulations to reform
its technical data policies and procedures. E.g., 52 Fed. Reg. 12390 (16 Apr. 1987);

52 Fed. Reg. 2082 (16 Jan. 1987). For the first time, DoD added a new category or
type of license (Government Purpose License Rights) to the two existing categories or
types (“limited” rights if developed exclusively at private expense and “unlimited”
rights if developed with federal funds) in an attempt to address the legitimate rights of
DoD and contractors in technical data where there was “mixed funding” of
development. If a contractor’s contribution to an item or process developed in part
with federal funds and in part at private expense was significant (more than 50%), DoD
generally was to receive Government Purpose License Rights, rather than unlimited
rights as provided under existing policy. 52 Fed. Reg. 2082 (DFARS 227.472-5,
Standard Rights in Technical Data; 252.227-7013(b)(2), RIGHTS IN TECHNICAL DATA).
During December 1987, in enacting the National Defense Authorization Act for FYs
1988 and 1989, § 808, 101 Stat. 1019, 1128-29, Congress provided further guidance to
DoD regarding the definition of developed exclusively at private expense, mandating
that, in defining such terms, the Secretary shall specify the manner in which indirect
costs shall be treated and shall specify that amounts spent for independent research and
development and for bid and proposal costs shall not be considered to be federal funds
for purposes of the definitions.

On 1 April 1988, the DAR Council again issued interim rules for Subpart 227.4
and Part 252 of the DFARS. The new interim rules, among other things, implemented
section 808 of the National Defense Authorization Act for FYs 1988 and 1989 and
direction from the Deputy Assistant Secretary of Defense (Procurement) that DFARS
Subpart 227.4 be simplified and streamlined. 53 Fed. Reg. 10780.

On 28 October 1988, after evaluating public comments received, the DAR
Council issued another interim rule replacing in its entirety the interim ruled published
on 1 April 1988. 53 Fed. Reg. 43698 (28 Oct. 1988). Among the changes made to the
rule was that “notification and listing procedures” were revised to simplify and clarify
the process for establishing rights in data. This coverage was altered to “clarify that the
listing process does not accelerate the validation process and is not a final
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determination of rights.” DFARS 227.473-1, Procedures for Establishing Rights in
Technical Data, of the new interim rule provided in part:

(2) Preaward Notification.

(i) The offeror is required to identify, in its proposal,
items, components, processes or computer
software which it intends to use and which would
result in delivery of technical data to the
Government with other than unlimited rights....

(3) Contract award.

(i) The contractor’s notification will serve as the
basis for the list to be included in the contract
identifying all technical data with restrictions on
the Government’s right of use or disclosure that is
required by paragraph (k) of the clause at
252.227-7013.

(iii) The purpose of the list is to facilitate the
review of contractor assertions required by
10 U.S.C. [§] 2321 and to provide a basis for
Government acquisition planning. It is not a
final determination of rights and does not alter
the rights of the parties under 10 U.S.C.
[§§] 2320 or 2321.

(6) Supporting information. The [CO] should rely on
the representation provided with the contractor’s
notification. Detailed supporting information,
either preaward or postaward, should normally not
be requested unless there are reasonable grounds to
question the validity of the assertion. While the
contractor or subcontractor is obligated to provide
sufficient information to fully justify the assertions, the
[CO] should only obtain enough information to
determine if the assertion is reasonable and to evaluate
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its likely impact on the Government. [Emphasis
Added]

With respect to validation of restrictive markings on technical data, DFARS 227.473-4
of the new interim rule provided:

The clause at 252.227-7037 sets forth rights and procedures
pertaining to the validation of restrictive markings asserted
by contractors and subcontractors on deliverable technical
data and shall be included in all solicitations and contracts
which require the delivery of technical data. The
Government should review the validity of any asserted
restriction on technical data deliverable under a contract.
This review should be accomplished before acceptance of
the technical data but no later than three years after final
payment or three years after delivery of the technical
data to the Government, whichever is later. The [CO]
may challenge restrictive markings if there are reasonable
grounds to question their validity but only if the three-year
period has not expired. However, the Government may
challenge a restrictive marking at any time if the technical
data (1) is publicly available; (2) has been furnished to the
United States without restriction; or (3) has been otherwise
made available without restriction. Only the [CO’s] final
decision resolving a formal challenge constitutes
“validation” as addressed in 10 U.S.C. [§] 2321. A
decision by the Government not to challenge a
restrictive marking or asserted restriction does not
constitute “validation.”

Id. (Emphasis added) The RIGHTS IN TECHNICAL DATA AND COMPUTER SOFTWARE
clause, DFARS 252.227-7013, in the new interim regulation provided in part:

(k) Identification of restrictions on Government rights.
Technical data and computer software shall not be tendered
to the Government with other than unlimited rights, unless
the technical data or computer software are identified in a
list made part of this contract. This list is intended to
facilitate review and acceptance of the technical data and
computer software by the Government and does not
change, waive, or otherwise modify the rights or
obligations of the parties under the clause at DFARS
252.227-7037. As a minimum, this list must —
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(1) Identify the items, components, processes, or
computer software to which the restrictions on
the Government apply;

(2) Identify or describe the technical data or
computer software subject to other than
unlimited rights; and

(3) Identify or describe, as appropriate, the category
or categories of Government rights...on the use
of disclosure of the technical data or computer
software.

The VALIDATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA clause,
DFARS 252.227-7037, in the new interim regulation provided in part:

(b) Justification. The Contractor or subcontractor at
any tier is responsible for maintaining records
sufficient to justify the validity of its markings that
impose restrictions on the Government and others to
use, duplicate, or disclose technical data delivered or
required to be delivered under the contract or
subcontract, and shall be prepared to furnish to the
[CO] a written justification for such restrictive
markings in response to a challenge under paragraph
(d) below.

(d) Challenge.

(1) Notwithstanding any provision of this contract
concerning inspection and acceptance, if the [CO]
determines that a challenge to the restrictive
marking is warranted the [CO] shall send a
written challenge notice to the Contractor or
subcontractor asserting the restrictive markings....

(3) The Contractor’s or subcontractor’s written
response shall be considered a claim within the
meaning of the Contract Disputes Act of 1978
(41 U.S.C. [§§] 601 et seq.) and shall be
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certified...regardless of dollar amount.
[Emphasis added]

In December 1991, Congress enacted DoD Authorization Act, FY 1992 and
1993, § 807, 105 Stat. 1290, 1421-23, requiring the Secretary of Defense to form a
government-industry advisory committee to develop recommended regulations to
supersede the interim regulations implementing requirements of 10 U.S.C. § 2320,
Rights in Technical Data. After holding meetings between July 1992 and December
1993, the advisory committee mandated by Congress concluded existing regulations
were a disincentive to companies that create new technology with their own funding to
furnish such technology to DoD. The Committee developed revised regulations that it
believed established a balance between data developers’ and data users’ interests, and
would encourage both creativity and firms to offer newly developed technology to
DoD since it deemed protection of privately developed data crucial for developers,
especially those with limited product lines. 59 Fed. Reg. 31584 (20 June 1994).

On 20 June 1994, the DAR Council published for public comment regulations
adopting the recommendations of the Government-Industry Technical Data Advisory
Committee established pursuant to the National Defense Authorization Act for FYs
1992 and 1993. The proposed regulations identified any government rights in
technical data or computer software as specific nonexclusive, license rights a
contractor has granted the government. 59 Fed. Reg. 31585, 31587. They defined
standard license rights in proposed clauses set forth at DFARS 252.227-7013, RIGHTS
IN TECHNICAL DATA—NONCOMMERCIAL ITEMS, and 252.227-7014, RIGHTS IN
NONCOMMERCIAL COMPUTER SOFTWARE AND NONCOMMERCIAL COMPUTER SOFTWARE
DOCUMENTATION. 59 Fed. Reg. at 31605-07, 31608-11. The rules stated that a
contractor retains all rights not granted to DoD. 59 Fed. Reg. 31587 (DFARS
227.4034(a)). They added a new Subpart 227.5, Rights in Computer Sofiware and
Computer Software Documentation. 59 Fed. Reg. at 31597-604. The proposed rules set
forth a standard Government Purpose Right applicable in all mixed funding situations
allowing DoD to use such data for “governmental purposes” (including competition but
not commercial use), with the government acquiring “Unlimited Rights” in that data only
five years following award of the development contract or subcontract or a period
negotiated by the parties. 59 Fed. Reg. at 31588. Existing regulations required that
indirect costs of development be considered “government funded” if development was
required for performance of a government contract (53 Fed. Reg. 43698, DFARS
227.471, Definitions (Oct 1988) (“developed exclusively at private expense™)), but the
1994 proposed rules specified development accomplished with costs charged to indirect
cost pools be considered development accomplished at “private expense.” 59 Fed. Reg.
at 31608. The proposed rules also added a new clause (DFARS 252.227-7015,
TECHNICAL DATA—COMMERCIAL ITEMS) that generally required DoD to acquire
technical data pertaining to “commercial” items or processes only customarily provided
to the public. 59 Fed. Reg. at 31586 (DFARS 227.402-1), at 31611-12. The proposed
rules (DFARS 227.403-13) did not make any significant alterations to DoD’s right to
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review, verify, challenge and validate asserted restrictions on technical data use set forth
in existing regulations. Compare 59 Fed. Reg. 31592-93, 31617-18, 31620, with 53 Fed.
Reg. 43698 (Oct. 1988) (DFARS 227.473-1, Procedures for Establishing Rights in
Technical Data; and 227.473-4, Validation of Restrictive Markings on Technical Data).

In October 1994, Congress passed the Federal Acquisition Streamlining Act of
1994 (FASA), Pub. L. No. 103-355, 108 Stat. 3243, to revise and streamline Federal
government acquisition laws. Among other things, FASA modified 10 U.S.C.
§ 2320(b) to provide a presumption of development at private expense for commercial
items, and added a new subsection (f) to 10 U.S.C. § 2321 specifying that, under
“commercial item” contracts, a CO must presume private expense development
whether or not the contractor submits a justification in response to a challenge notice.
The subsection also provided that challenges under contracts for “commercial items”
can be sustained only if information furnished by DoD demonstrates that the item was
not developed exclusively at private expense.

During June 1995, the DAR Council amended the DFARS to prescribe final
technical data regulations (previously published in June 1994 for comment as interim
rules) with changes made in the rules necessitated by FASA and based on comments
received. 60 Fed. Reg. 33464 (28 June 1995). The final rule revised the 1988 interim
guidance on rights in technical data, and added new guidance on rights in computer
software and software documentation intended to replicate commercial practice. The
rule deleted DFARS Subpart 227.4, Rights in Data and Copyright, and replaced that
subpart with Subpart 227.71, Rights in Technical Data. 60 Fed. Reg. 33469-70. The
new rule made several major changes from the 1988 rule, including separate treatment
for commercial and noncommercial technical data, a requirement to grant government
purpose rights (GPR) (previously known as “government purpose license rights” or
GPLR) in all mixed funding situations, and direction to determine funding at the
lowest segregable level of an item, component, or process. Compare DFARS
252.227-7013(a)(11), (12), (b)(2) (1988), with DFARS 252.227-7013(a)(7)(i), (11),
252.227-7014(a)(7)(1), 252.227-7015 (1995). '

Because DoD has unique needs for technical data created by its missions, it is
exempt from the standard FAR rules regarding technical data and follows only rules set
forth in the DFARS. FAR 27.400; DFARS 227.400. DFARS Subparts 227.71 (Rights
in Technical Data), and 227.72 (Rights in Computer Software and Computer Software
Documentation) set forth a unique process for acquisition of intellectual property (IP)
license rights in technical data or computer software developed and/or delivered under
a contract. In general, a contractor (developer of IP) retains title to its developed IP
and DoD receives from the contractor a nonexclusive license to use, reproduce,
modify, release, perform, display, or disclose the technical data or software.

The DFARS essentially set forth three different levels of DoD license rights in
noncommercial technical data based on source of funding for data development:
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limited; unlimited; and government purpose rights. If the data pertain to an item or
process developed exclusively with government funding, DoD receives unlimited rights
and may use, modify, reproduce, perform, display, release or disclose the data to
anyone and for any purpose. DFARS 252.227-7013(a)(15). If the data pertain to an
item or process developed exclusively with private funding, DoD receives limited rights
and may not share the information with anyone outside DoD unless that disclosure is
temporary and made merely to satisfy one of DoD’s limited internal needs, such as
reviewing competitive contract proposals or performing an emergency overhaul.
DFARS 252.227-7013(a)(13); 10 U.S.C. § 2320(a)(2)(D)(i). If the data pertain to an
item or process developed with both government and private funding, DoD receives
GPR for five-years or other negotiable period and may use, modify, reproduce, perform,
display, release, or disclose the data within the government without restriction and
release or disclose that data to any person or entity outside DoD only for government
purposes. DFARS 252.227-7013(a)(11); 252.227-7013(a)(12)(i), (ii). After expiration
of five years or the period negotiated, the GPR in technical data reverts to unlimited
rights. DFARS 252.227-7013(b)(2)(i), (ii). While technical data can be provided with
limited rights, the computer software and software documentation clause does not
contain this choice but instead includes a “restricted rights” license that is substantially
similar to that set forth in the FAR data rights clause. DFARS 252.227-7014(a)(14).

The technical data rights system created by statute and regulation gives DoD
unlimited rights in noncommercial technical data delivered under DoD contracts unless
a contractor takes various affirmative actions to limit such rights both before and after
contract award. DFARS 227.7103-5(a)(7); 252.227-7013(b)(1)(vii). A contractor
providing non-public information to DoD must act to protect the non-public nature of
that information or accept loss of any right to have it protected. See, e.g., Campbell
Plastics Eng’g & Mfg. v. Brownlee, 389 F.3d 1243, 1247-48 (Fed. Cir. 2004); Bell
Helicopter Textron, 85-3 BCA q 18,415 at 92,430-32.

Pursuant to 10 U.S.C. § 2320(b)(5), DFARS 227.7103-3(b) and 227.7203-3(b)
of the final rule mandate inclusion of DFARS 252.227-7017 in all solicitations for
noncommercial items requiring offerors to identify in their offers technical data,
computer software, and software documentation for which restrictions upon use,
release, or disclosure (other than copyright) would be asserted and to attach a list of
those assertions to their offers. DFARS 252.227-7017(d) specifies the attached list
state, among other things, the technical data or computer software to be furnished with
restrictions, basis for the offeror’s assertion of restriction (e.g., development of item in
whole or in part at private expense), and the asserted rights category (e.g., limited or
government purpose rights). DFARS 227.7103-4(b) and 227.7203-4(b), License
Rights, explain (for technical data pertaining to items, components, or processes, and
for computer software or computer software documentation, respectively) that the
scope of the license acquired by DoD is generally determined by the source of funds
used for development and that determination of source of development funds should be
made “at any practical subitem or subcomponent level or for any segregable portion of
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a process” for technical data and the “lowest practicable segregable portion” of
software or documentation.

When acquiring and specifying technical data, software, and software
documentation, DoD utilizes a Contracts Data Requirements List (CDRL), DD
Form 1423, to satisfy in part statutory and regulatory mandates to establish to the
extent practicable technical data and software to be delivered under a contract.
DFARS 215.470(b). Prior to award of a contract, a contractor lists on a CDRL all
the noncommercial technical data and computer software that the contract names as
unlimited rights deliverables that the contractor intends to deliver with less than
unlimited rights. DFARS 252.227-7013(e)(2), (3); 252.227-7014(e)(2), (3). The
contractor must disclose its asserted rights category for each such data item and the
basis for its assertions. DFARS 252.227-7017(b), (d). DoD may use the list during
source selection to evaluate the impact of contractor identified restrictions on DoD
evaluation factors. DFARS 227.7103-10(a)(5); 227.7203-10(a)(5); Office of the Under
Secretary of Defense for Acquisition, Technology, and Logistics, Intellectual Property:
Navigating Through Commercial Waters, 2-5 (2001). Facts and theories behind the
contractor assertions are handled when needed in other processes and by other clauses.
DFARS 227.7103-10(a)(2); 227.7103-13; 227.7203-10(a)(2); 227.7203-13. Prior,
future, or contemporaneous rights asserted under other contracts do not provide a
certain basis for determining DoD’s rights under the current contract. A prior list
assertion (unless formally challenged and resolved) is merely a contractor’s position
based upon then existing facts and/or assumptions. DFARS 227.7013-13(a);
227.7103-13(c)(8) (only a CO’s final decision or actions of the ASBCA or court of
competent jurisdiction sustaining validity of asserted restriction constitutes validation);
227.7203-13(e)(2) (same). CDRL assertions simply represent the unilateral claim of
the contractor regarding allocation of rights for noncommercial technical data or
software. See DFARS 227.7103-10(a)(4); 227.7203-10(a)(4); 227.7103-13(a);
227.7203-13(a); 252.227-7013(e)(4); 252.227-7014(e)(4). They are not immediately
binding upon DoD, which can challenge those assertions even after final payment under
the contract. DFARS 227.7103-10(a)(4); 227.7103-13(a), (c)(1); 227.7203-10(a)(4);
227.7203-13(a), (d)(2); 252.227-7013(e)(4); 252.227-7014(e)(4); Under Secretary of
Defense, Intellectual Property at 2-5 thru 2-6.

A properly asserted pre-award assertion list made in good faith by a contractor
must be attached to the contract at award. See DFARS 252.227-7013(e)(2);
252.227-7014(e)(2); 252.227-7017(f). A contractor is allowed to update that attachment
only if there is new information or an inadvertent omission in drafting the list that would
not have materially affected the source selection. The factual determination as to whether
either of the two conditions exist is for the CO to make and any update of the attachment
can only be made by CO contract modification. DFARS 252.227-7013(¢)(3), (4);
252.227-7014(e)(3), (4). A contractor who fails to make a proper pre-award assertion
and who later cannot satisfy one of the two tests for updating the pre-award assertions is
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required to deliver all such noncommercial data and software with unlimited rights. See
DFARS 227.7103-5(a)(7); 252.227-7013(b)(1)(vii), (e)(2), (3); 252.227-7014(e)(2), (3).

After award of a contract, a contractor must mark noncommercial technical data
or software it delivers with an authorized marking in an authorized manner showing that
the data or software is submitted in confidence to actually receive protection for its data
or software. Failure to so mark the data results in delivery of the data with unlimited
rights. See DFARS 227.7103-10(c)(1); 227.7203-10(c)(1); 252.227-7013(£)(2)-(4);
accord Xerxe Group, Inc. v. United States, 278 F.3d 1357, 1360 (Fed. Cir. 2002);
General Atronics Corp., ASBCA No. 49196, 02-1 BCA 931,798 at 157,067; Bell
Helicopter, 85-3 BCA 18,415 at 92,409, 92,432-33; Wayne H. Coloney Co., B-211789,
83-2 CPD ¢ 242 (Comp. Gen. 23 Aug. 1983). If a contractor shows it inadvertently
delivered unmarked data to DoD and agrees to relieve DoD of liability pertaining to the
unmarked data, it can ask the CO for permission to subsequently mark the data at its
own expense if that request is made within six months of submission. DFARS
227.7103-10(c)(2); 227.7203-10(c)(2).

Markings must be placed “on the transmittal document...and...each page of the
printed material containing data for which restrictions are asserted.” DFARS
227.7103-10(b); 252.227-7013(f)(1); 252.227-7014(£f)(1). A contractor may apply a
restrictive legend ONLY to those portions of the data/software/page covered by an
authorized assertion. DFARS 252.227-7013(f)(1). When such markings are not so
limited to only the restricted portions of a page, the markings are “nonconforming.”
Under Secretary of Defense, Intellectual Property at 2-10 (alteration of prescribed
content or format of marking results in marking being “nonconforming”).

The DFARS provide the specific text for markings that may be placed on
noncommercial technical data and software, and may specify the location where the
marking must appear. DFARS 252.227-7013(f)(1), (2)-(4); 252.227-7014()(2), (3)-(4).
Any alteration of the prescribed content or format of a marking results in the marking
being “nonconforming.” Under Secretary of Defense, Intellectual Property at 2-10.

There are three contractually recognized categories of legends—"justified,”
“unjustified,” and “nonconforming.” A justified legend is in a prescribed format
authorized for use on the deliverable. See DFARS 227.7103-12(a)(1); 227.7203-12(a)(1).
An “unjustified” legend is an unauthorized marking that does not depict accurately
restrictions applicable. DFARS 227.7103-12(b)(2). A “nonconforming” legend is (a) an
authorized marking that differs in form or substance from the contract marking
requirements or (b) any marking which is not authorized by DFARS 252.227-7013 or
252.227-7014. DFARS 227.7103-12(a)(1); 227.7203-12(a)(1).

A contractor is prohibited from placing a restrictive marking or legend on any
deliverable noncommercial technical data and computer software unless the contract

contains an attachment acknowledging the restrictive assertion covering such

27 170







data/software. See DFARS 252.227-7013(e)(2); 252.227-7014(e)(2) (last sentence).
A legend which is in a contract-specified format but which is not authorized for use
due to failure to assert prior to delivery is a “nonconforming” legend. See DFARS
252.227-7013(e)(2); 252.227-7014(e)(2); 227.7103-12(a)(1); 227.7203-12(a)(1). In
sum, when a contractor violates the procedural agreements of the parties’ contract
(such as making a proper assertion, using a proper legend format, or limiting
application of the proper format to only that portion of the data covered by a proper
assertion), that legend with regard to that data is “nonconforming.”

Correction of nonconforming markings on technical data and computer
software, respectively, are not subject to DFARS 252.227-7037, VALIDATION OF
RESTRICTIVE MARKINGS ON TECHNICAL DATA; and 252.227-7019, VALIDATION OF
ASSERTED RESTRICTIONS — COMPUTER SOFTWARE. Rather, nonconforming legends
may be ordered removed or corrected by simple CO notification and a 60-day period to
correct or comply. If a contractor fails to abide by the CO’s order, it loses the right to
assert any restriction on DoD’s use and further disclosure of the data or software.
DFARS 252.227-7013(h)(2); 252.227-7014(h)(2); 227.7103-11(a)(1), 12(a)(1), (2);
Under Secretary of Defense, Intellectual Property at 4-19.

'An unjustified marking is one that does not accurately characterize the
restrictions that apply to a particular deliverable. For example, if a limited rights
legend is placed on data for which DoD is entitled to receive GPR, that legend is
unjustified (even if it conforms to the format and content for limited rights legends).
DFARS 227.7103-12(b)(1); 227.7203-12(b)(1); Under Secretary of Defense,
Intellectual Property at 4-18, 4-19. A CO has the right to review and challenge the
validity of an unjustified marking. DFARS 227.7103-12(b)(2); 227.7203-12(b)(2);
252.227-7013(h); 252.227-7019(e)(1); 252.227-7037(e). Procedures for reviewing and
challenging unjustified legends are set forth in DFARS 252.227-7019 for computer
software and in DFARS 252.227-7037 for technical data, both of which are based on
10 U.S.C. § 2321.

To discourage contractors from simply marking all their designs and drawings
with proprietary markings, Congress placed restrictions upon the right of contractors to
mark data and codified the means of challenging marked data. Under 10 U.S.C.

§ 2321, Congress has specified a CO may review the validity of any restriction a
contractor asserts on DoD use if the CO determines that reasonable grounds exist to
question the current validity of the asserted restriction and continued adherence to the
asserted restriction would make it impracticable to procure the item to which the
technical data pertain. Congress further expressly specified a CO may initiate a
challenge to a contractor asserted use restriction within three years (now six years,
National Defense Authorization Act for FY 2012, Pub. L. No. 112-81, § 815(b)(1)(A),
125 Stat. 1492-93), of the date on which final payment is made upon the contract under
which the technical data was required to be delivered or the date on which the technical
data was actually delivered, whichever is later. 10 U.S.C. § 2321(d)(2)(B). A
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challenge to an asserted use or release restriction may also be made after the end of
period set forth by Congress if the technical data involved: is publicly available; has
been furnished to the United States without restriction; or has otherwise been made
available without restriction. 10 U.S.C. § 2321(d)(2)(A)(i)-(iii).

Congress has mandated that a contractor or subcontractor at any tier under a contract
for the delivery of noncommercial data be prepared to furnish to a CO “written justification’
for the restriction it asserts on the right of DoD to use such data. 10 U.S.C. § 2321(b). Any
contract that entails delivery of technical data must include the Validation of Restrictive
Marking on Technical Data Clause (DFARS 252.227-7037). DFARS 227.7102-3(c);
227.7103-6(e)(4); 227.7104-6(e)(4); 227.7203-6(f). That clause requires a contractor to
setup and maintain a system of records that are “sufficient to justify the validity of its
restrictive markings.” DFARS 252.227-7037(c); 227.7103-11(b); see 10 U.S.C. § 2321(b).
While 10 U.S.C. § 2321 provides for validation with respect to only technical data, DoD has
issued a clause, DFARS 252.227-7019 providing a similar process for computer software,
which also requires a contractor to setup and maintain a system of records that are “sufficient
to justify the validity of any markings that assert restrictions on the Government’s rights to
use, modify, reproduce, perform, display, release or disclose.” DFARS 252.227-7019(b).

?

If a CO believes there are reasonable grounds to question the validity of an
asserted restriction, the CO is to send a written notice to the contractor that includes the
CO’s basis for questioning the assertion and notification that the contractor is to respond
within 60 days. 10 U.S.C. § 2321(d)(3); DFARS 252.227-7037(e)(1); 252.227-7019(e).
The contractor receiving such a notice is to possess the required records to prove what
was “exclusively funded at private expense,” and has a contractual obligation to have
such proof on file and available. DFARS 252.227-7013(g); 252.227-7014(g); see
DFARS 252.227-7013(g)(2); 252.227-7014(g)(2); 252.227-7017(f); 252.227-7019(f)(iii);
252.227-7037(b), (e)(3). If the contractor requires more than 60 days to respond, it may
submit a written request for an extension of time detailing its need for more time. The
CO shall grant extra time as appropriate. 10 U.S.C. § 2321(e).

The contractor’s response to the CO’s challenge is considered a “claim” under the
CDA, which must be certified by the contractor for a technical data validation.
DFARS 252.227-7037(e)(3); 10 U.S.C. § 2321(h).2 When the contractor submits a

2 We acknowledge that in Alenia North America, Inc., ASBCA No. 57935, 13 BCA
9 35,296, an appeal where neither the letter contract nor “definitized” contract
contained any DFARS or FAR data rights clauses, and the parties never adhered to
the “validation” procedures expressly set forth in 10 U.S.C. § 2321 and DFARS
252.227-7037, we deemed a CO’s final decision asserting the government
possessed unlimited rights in technical manuals delivered by a contractor and
directing the removal of the contractor’s restrictive legend—stating that manual
“must not be used for any purpose other than that for which it is supplied,”
“reproduced without written authorization,” or “disclosed to unauthorized
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response to the CO, the CO has 60 days to decide whether the justification submitted is
valid. 10 U.S.C. § 2321(g)(2). If the CO determines the contractor failed to justify the
asserted restriction, the CO is to issue a final decision sustaining the challenge and
cancelling the restriction. 10 U.S.C. § 2321(1)(1)(A); DFARS 252.227-7019(£)(6)(i);
252.227-7037(g)(2)(ii). If the contractor fails to submit a response to the challenge
regarding the asserted restriction, the CO also is to issue a final decision pertaining to the
validity of the asserted restriction. 10 U.S.C. § 2321(g)(1); DFARS 252.227-7013(g)(2);
252.227-7019(f)(5). For 90 days after the issuance of a final decision, however, DoD must
continue to abide by the contractor-asserted restriction to allow the contractor to commence
an action before either this Board or provide notice of intent to file an action in the United
States Court of Federal Claims pursuant to the CDA. DFARS 252.227-7019(g)(1)(i);
252.227-7037(g)(2)(ii).

By tying the validation to a final decision by a CO, Congress made the matter a
“contract dispute,” rather than an independent cause of action in federal district court.
If the contractor wants to dispute the CO’s challenge regarding technical data rights, it
cannot assert the matter was “unrelated” to a contract action, as the contractor did in
Megapulise, Inc. v. Lewis, 672 F.2d 959 (D.C. Cir. 1982). Rather, it must appeal the
CO’s final decision in accordance with the CDA. 41 U.S.C. § 7104.

In sum, pursuant to statutory procedures providing due process to a contractor,
Congress has statutorily authorized a CO to cancel restrictions on DoD’s right to use
noncommercial technical data or software if, in response to a “challenge” by a CO, a
contractor does not submit justification for those restrictions (claim by the contractor),
the CO issues a final decision concluding the asserted restrictions are not valid, and any
suit pursuant to the CDA with respect to the CO’s final decision results in a court or
board decision favorable to DoD. 10 U.S.C. § 2321(i)(A).

DECISION

Cubic moves for summary judgment in this appeal contending that SPAWAR
“expressly and unambiguously released the claim that is the subject of this Appeal”
when it entered into a “global settlement” amicably resolving ASBCA Nos. 56097 and
56288, both of which concerned Contract No. N00039-03-C-0024 (app. mot. at 1).
Cubic asserts that: “[SPAWAR’s] claim is that Cubic’s Limited Rights assertions in

persons”—to be a “government” claim. In so concluding to resolve a question of
jurisdiction, we essentially relied on a line of precedent that this Board has
jurisdiction to decide the respective rights of parties under a contract even though
no monetary relief is sought. E.g., Gen. Elec. Automated Sys. Div., ASBCA

No. 36214, 89-1 BCA 21,195 at 106,959 (citing Systron Donner, Inertial Div.,
ASBCA No. 31148, 87-3 BCA 9 20,066). We, therefore, do not consider Alenia
to have addressed the nature of a claim under the validation procedures at issue
here under 10 U.S.C. § 2321 and DFARS 252.227-7037 or relevant to this appeal.
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certain technical data...delivered under the 2003...[CDLS] Contract...are invalid
because Cubic cited ‘mixed funding’ as the basis of its assertions”; SPAWAR “knew
or reasonably should have known of the basis of that claim...prior to the parties’
execution of a Settlement Agreement related to the CDLS Contract in November
2008”; and SPAWAR’s claim thus “accrued prior to the execution of the Settlement
Agreement.” According to Cubic, the settlement agreement “included plain and
unambiguous mutual releases of all claims related to the CDLS contract” stating that
“all matters and/or claims and potential matters and/or claims (whether known or
unknown) arising out of, or incidental to, or relating to the [CDLS] Contract” were
released and SPAWAR’s validation “claim, asserted years after the parties executed the
Settlement Agreement,...is barred by the release.” (App. reply at 1-2)

SPAWAR responds that Cubic “cites and relies on select parts of the release of
claims to assert that the language bars ‘all claims,’” but fails to recognize “other parts
of the Settlement Agreement” which state that the “release does not extend to any
claims related to the Contract that may arise in the future.” According to SPAWAR,
the “claim [at issue in this appeal] arose affer...the Settlement Agreement, and is
therefore not barred by the release language in the Agreement which specifically
reserved rights of parties to pursue claims related to the CDLS Contract that arise in the
future.” (Gov’t opp’n at 8-9)

In arguing that the claim which is the subject of this appeal is barred because the
claim (among others) was released, Cubic repeatedly contends the claim before us is a
“SPAWAR?” claim. It asserts that “the only question before the Board is the legal issue
of whether the Government’s data rights claim arose before the parties executed the[ir]
Settlement Agreement” (e.g., app. reply at 5-6). The basic premise underlying Cubic’s
assertion, however, is incorrect. The claim before us is not a SPAWAR claim, but a
claim by Cubic.

After years of complaints that data furnished by contractors to the government
with restrictions on use and disclosure was being made available by the government to
others in contravention of the use and disclosure restrictions without an adequate legal
remedy available to a contractor, Congress established by statute a specific procedure to
resolve disputes regarding restrictions on use and disclosure of data that a contractor
imposes on data furnished to the government. DoD subsequently incorporated those
statutory provisions into its regulations and mandatory clauses for its contracts. As
discussed above, during 1984, Congress specified as a matter of law a DoD contract
providing for delivery of technical data shall provide: the contractor or subcontractor at
any tier is to be prepared to furnish the CO a written justification for any restriction
asserted by the contractor or subcontractor on the right of the government to use such
data; and the CO may review the validity of any restriction asserted under the contract
on the right of the government to use such data if the CO “determines that reasonable
grounds exist to question the current validity of the asserted restriction” and that
“continued adherence to the asserted restriction by the United States would make it
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impracticable to procure the item competitively at a later time.” Congress stated that, if
after review the CO determines a challenge to an asserted restriction is warranted, the
CO shall provide a written notice to the contractor or subcontractor challenging the
restriction asserted and requiring submission of a response within 60 days justifying
validity of the asserted restriction. The contractor’s response to the CO’s challenge
regarding technical data validation is deemed a “claim” under the CDA, DFARS
252.227-7037(e)iv)(3); 10 U.S.C. § 2321(h), which the contractor must certify,
DFARS 252.227-7037(e)(iv)(3), and the CO shall issue a final decision upon that claim,
DFARS 252.227-7037(g)(1), (2), which can be appealed to the U.S. Court of Federal
Claims or this Board in accordance with the CDA, DFARS 252.227-7037(g)(2)(iv).
Defense Procurement Reform Act of 1984, Pub. L. No. 98-525, 98 Stat. 2598.
Likewise, if a contractor fails to submit a response in support of its challenged use
restrictions, as occurred in this appeal, in order to preclude a contractor from being able
to prevent the resolution of a challenge to the validity of use restrictions, Congress also
expressly specified the CO shall issue a final decision on the validity of the challenged
use restrictions, which can then be appealed to the Court of Federal Claims or this
Board in accordance with the CDA. Id.

In requiring a contractor or subcontractor to furnish “written justification” for a
restriction asserted on use of noncommercial data or software furnished pursuant to a
contract and specifying the contractor’s written submittal will be treated as a “claim”
under the CDA, Congress clearly placed the burden of proof for validating a use or
release restriction on a contractor or subcontractor and established that the “validation”
of such restrictions under contracts subject to 10 U.S.C. § 2321 containing a DoD
“validation” clause, as here, constitutes a “claim” by a contractor under the CDA.
Accordingly, the issue in this appeal is not whether a “claim” by SPAWAR is barred
by the release executed by the parties. Rather, the issue is whether Cubic’s “claim”
contending the restrictions it has asserted are valid and subsequent appeal by Cubic of
the CO’s final decision to the contrary is barred by the release executed by the parties
over three years earlier.

“A release is a contract whereby a party abandons a claim or relinquishes a right
that could be asserted against another.” E.g., Colorado River Materials, Inc. d/b/a
NAC Construction, ASBCA No. 57751, 13 BCA 435,233 at 172,991. The scope of a
release, therefore, is a question of contract interpretation. /d. As with any question of
contract interpretation, the first step is to examine the language used by the parties.
Bell BCI Co. v. United States, 570 F.3d 1337, 1341 (Fed. Cir. 2009); Dureiko v. United
States, 209 F.3d 1345, 1356 (Fed. Cir. 2000); Tri-O, Inc. v. United States, 28 Fed. Cl

463, 470-71 (1993).

Two paragraphs of the parties’ Settlement Agreement contain very broad
language. As found above, the second whereas clause of the Agreement states:
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[I]n the interest of resolving all matters relating to ASBCA
Nos. 56097 and 56288, as well as all matters and/or claims
and potential matters and/or claims (known or unknown)
arising under or in regard to the Contract, and under the
sound policy of law favoring the settlement of disputes, the
parties understand and agree that the parties’ agreements
herein constitute and represent full consideration for and
satisfaction of any and all matters and/or claims brought
under ASBCA Nos. 56097 and 56288, as well as all
matters and/or claims or potential matters and/or
claims (known or unknown) arising under or in regard
to the Contract. [Emphasis added]

Similarly, as found above, paragraph 15 of the Settlement Agreement states:

This Agreement is for the sole purpose of settling all
claims and appeals arising out of, incidental to, or
relating to the Contract, and this Agreement shall not be
cited or otherwise referred to by either Cubic or the
Government in any proceedings, whether judicial or
administrative in nature, except as is necessary to effect the
terms of this Agreement. [Emphasis added]

Based on the language of the Agreement, Cubic asserts that the parties’
“Settlement Agreement released ‘all matters and/or claims and potential matters and/or
claims (whether known or unknown) arising out of, or incidental to, or relating to the
[CDLS] Contract’” (app. reply at 2). According to Cubic, it and SPAWAR executed a
“global settlement agreement” in November 2008 to settle “all matters contained in
ASBCA Nos. 56097 and 56288, as well as all matters and/or claims and potential
matters and/or claims (whether known or unknown) arising out of, or incidental to, or
relating to the [CDLS] Contract” (app. reply at 3, emphasis deleted). Cubic adds that
the Agreement states that the parties intended the Agreement “to resolve all matters
that were in any way related to or connected with the CDLS Contract” (app. mot. at 5;
accord app. reply at 6 n.7 (“plain language of the Settlement Agreement makes clear
that the parties intended the Agreement to resolve not only the matters in ASBCA
Nos. 56097 and 56288, but ‘all claims and potential claims resulting from or relating to
the Contract’”). In sum, Cubic contends (at least initially in its briefs) that SPAWAR
“executed a valid general release, and there is no reason for this Board to entertain the
notion that [SPAWAR] harbored an unspoken, undocumented exception to that broad
release” (app. mot. at 6).

As SPAWAR notes in its opposition to Cubic’s summary judgment motion,
however, it is undisputed that both of the express releases set forth in the Settlement
Agreement for the parties (paragraphs 12 and 14) include the following language:
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“Notwithstanding anything to the contrary, this release does not extend to any
claims related to the Contract that may arise in the future” (emphasis added).
SPAWAR contends in its opposition to Cubic’s summary judgment motion that this
language demonstrates the Settlement Agreement does not release “all claims” arising
under or associated with the CDLS contract. (Gov’t opp’n at 8-9)

Cubic is correct that general language similar to that set forth above indicates an
intent to make an ending of every matter arising under or by virtue of the contract.
E.g., Augustine Med. Inc. v. Progressive Dynamics, Inc., 194 ¥.3d 1367, 1371-72
(Fed. Cir. 1999). “[A] general release precludes a party to the contractual armistice
from renewing or initiating further combat.” H.L.C. & Assocs. Constr. Co. v. United
States, 367 F.2d 586, 590 (Ct. Cl. 1966) (quoting United States v. William Cramp
& Sons Co., 206 U.S. 118 (1907)).

The very release that Cubic relies upon as releasing “all claims and potential
claims resulting from or relating to the Contract,” however, also expressly states that,
“[n]Jotwithstanding anything to the contrary, this release does not extend to any claims
related to the Contract that may arise in the future.” That language clearly qualifies the
extent of the release. If the release of claims was intended to be unqualified, there
would be no need for any such language of qualification. E.g., Metric Constructors,
Inc. v. United States, 314 F.3d 578, 582 (Fed. Cir. 2002). It provides, in conjunction
with the other release language, that Cubic and SPAWAR are both released by the
other from all matters and/or claims or potential matters and/or claims (known or
unknown) arising under or in regard to the contract, EXCEPT “any claims related to
the Contract that may arise in the future.” Bilateral contract Modification No. P00035
memorializing the parties’ 2008 Settlement Agreement contained the same language
set forth in the Settlement Agreement concerning CDLS contract claims arising in the
future. As found above, paragraphs 12 and 14 of Modification No. P00035 state:
“Notwithstanding anything to the contrary, this release does not extend to any claims
related to the Contract that may arise in the future.” The 2008 settlement agreement
and subsequent bilateral contract modification, therefore, do not effect an ironclad or
complete release of the parties from any and all claims relating to or arising under their
CDLS contract, as Cubic suggests, but instead a “partial” release of claims.

Pursuant to its plain terms, the parties’ release (set forth both in the Settlement
Agreement and bilateral contract modification) does “not extend” to contract claims
arising “in the future.” We are not free to ignore the express language utilized by the
parties in their Settlement Agreement (and repeated in the contract modification). It is
well established that, in construing the Settlement Agreement, the agreement must be
considered as a whole and interpreted in a way that harmonizes and gives meaning to
all its words and provisions. Julius Goldman’s Egg City v. United States, 697 F.2d
1051, 1057 (Fed. Cir. 1983); Thanet Corp. v. United States, 591 F.2d 629, 635 (Ct.

Cl. 1979). An interpretation giving a reasonable meaning to all parts of an agreement
is preferred to one leaving a portion of the agreement useless, inexplicable, inoperative,
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void, insignificant, meaningless, or superfluous, or achieves a weird and whimsical
result. Gould, Inc. v. United States, 935 F.2d 1271, 1274 (Fed. Cir. 1991) (citing
Arizona v. United States, 575 F.2d 855, 863 (Ct. Cl. 1978)). If we do not ignore the
parties’ language that “this release does not extend to any claims related to the Contract
that may arise in the future,” but construe that language as excepting from the parties’
release CDLS contract claims that “arise in the future,” we give a reasonable meaning
to all parts of the parties’ agreement in accordance with the principles of contract
construction. See id.

It is the burden of the parties entering into a settlement agreement to expressly
reserve in the agreement any rights that they wish to maintain beyond the date of the
settlement agreement. If the parties intend to leave things open and unsettled, their intent
to do so must be made manifest. Augustine Med, 194 F.3d at 1372. We believe the
parties’ language in their Settlement Agreement makes manifest their intent to create only
a “partial” release of Contract claims, and to expressly reserve in the Settlement
Agreement that the release of claims does not apply to “[CDLS] contract claims” that
“arise in the future,” i.e., their wish to maintain beyond the date of their Settlement
Agreement their ability to pursue CDLS contract claims that “arise in the future.”
Compare id., with Tri-O, 28 Fed. Cl. at 470-71 (there is nothing in language of release to
support a holding the parties contemplated a discharge of any subsequent claims);
Advanced Eng’g & Planning Corp., ASBCA Nos. 53366, 54044, 03-1 BCA 432,157
(releases incorporated as part of bilateral modification not “general” releases).

Cubic contends further in its summary judgment briefs that, even if the parties’
release of claims is not a general release, the claim at issue in this appeal is barred by
the Settlement Agreement release because it arose prior to the parties’ execution of
their Settlement Agreement, rather than after execution. Cubic states that SPAWAR
knew or should have known it had a basis “to challenge Cubic’s assertion of Limited
Rights in CDLS technical data” when Cubic submitted its CDLS assertions table in
2002 asserting Limited Rights in data due to development of data with mixed funding.
(App. mot. at 7, 8; app. reply at 7, 9) According to Cubic, because the stated basis of
the rights asserted in its CDLS assertions table “is inconsistent—on its face—with the
standard allocation of rights established by DFARS 252.227-7103,” the “government
possessed all the information necessary to assert its claim” when Cubic submitted the
CDLS assertions table in 2002 (app. reply at 8).

Cubic, however, once again founds its arguments upon a false premise. This
appeal is not to resolve a “government” claim. As discussed above, the claim that is
before us is not a SPAWAR claim. Instead, pursuant to statute, 10 U.S.C. § 2321,
regulations and contract clauses, DFARS 252.227-7037, this appeal constitutes a
“validation” claim by Cubic pursuant to a process statutorily created by Congress and
detailed in regulations and contract clauses by DoD to allow a contractor to validate its
CDRL assertions of restrictions on government use and release of technical data and
software.
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For several decades, contractors furnishing technical data and software to the
government complained that the government could remove restrictive use markings
they placed upon their technical data and software without due process of law or any
effective legal remedy available to a contractor to prevent such government action.
E.g., Nash & Rawicz, Intellectual Property in Government Contracts at 468; Int’l
Eng’g Co. v. Richardson, 367 F. Supp. 640, 652-54 (D.D.C. 1973); Int’l Eng’g Co.,
Div. of A-T-O, Inc. v. Richardson, 361 F. Supp. 818, 823-25 (D.D.C. 1973) (existing
procedure “seriously lacking in adequate standards” for striking a restrictive legend,
furnishing adequate notice of specific objections by a CO, and allowing contractor
opportunity to present evidence and to cross-examine adverse witness), rev'd on other
grounds, 512 F.2d 573 (D.C. Cir. 1975), cert. denied, 423 U.S. 1048 (1976). As the
D.C. Circuit Court of Appeals explained in Aktiebolaget Bofors v. United States,

194 F.2d 145 (D.C. Cir. 1951):

The owner of an unpatented trade secret has a
property right in it as long as he does not disclose it. His
right to the exclusive use of it depends upon the
continuance of secrecy. Any person who obtains the secret
from him by...unlawful means violates his property right
and commits a tort....

...]O]ne who has lawfully acquired a trade secret
may use it in any manner without liability unless he
acquires it subject to a contractual limitation or restriction
as to its use. In that event a licensee who uses the secret for
purposes beyond the scope of the license granted by the
owner is liable for breach of contract, but he commits no
tort, because the only right of the owner which he thereby
invades is one created by the agreement of disclosure. The
owner could not maintain a suit against him for damages
arising from unlicensed use without pleading and proving
the contract. This being true, the gist of the owner’s action
is the breach of the licensing agreement.

Established precedent for nearly a third of a century, therefore, held that the only remedy
available to a contractor contending the government was disclosing or had disclosed
technical data furnished the government with restrictions upon disclosure and use was a suit
for breach of contract, i.e., receipt of money damages. Int’l Eng’g, 512 F.2d 573, cert.
denied, 423 U.S. 1048 (1976); Williams Int’l Corp. v. United States, 7 Cl. Ct. 726, 730-31
(1985); Baldwin-Lima Hamilton Corp. 50 Comp. Gen. 271 (13 Oct. 1970) (Federal Tort
Claims Act exempts claims arising out of interference with contract rights; if licensee’s use
exceeds that permitted by license, licensor’s remedy lies in contract); Farmakides, Technical
Data in Government Contracts, 8 Wm. & Mary L. Rev. at 575. Many contractors did not
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consider money damages for contract breach to be an adequate legal remedy because they
desired to preclude the public release of their trade secret or technical data by the
government to avoid significant future economic harm to their business. The U.S. courts of
appeals however held availability of a legal remedy under the Tucker Act, 28 U.S.C.

§ 1491, for contract breach precluded contractors from maintaining an action against the
government in district court under the Administrative Procedure Act (APA), 5 U.S.C.

§§ 701-706, or another legal provision. Int’l Eng’g, 512 F.2d at 577-80; Aktiebolaget, 194
F.2d at 148-50. In 1982, relying upon a recent Supreme Court decision holding a party
seeking to bar an agency’s disclosure of information it had supplied that agency has no
cause of action in a district court under the Freedom of Information Act (FOIA), 5 U.S.C.

§ 552; Chrysler Corp. v. Brown, 441 U.S. 281, 294 (1979), or the Trade Secrets Act,

18 U.S.C. § 1905, Chrysler, 441 U.S. at 316-17, but may seek review of the agency’s action
in district court and potentially obtain an injunction against that action pursuant to the APA,
Chrysler, 441 U.S. at 317, the D.C. Circuit held for the first time in Megapulse, 672 F.2d
959, that a contractor could maintain an action pursuant to the APA and Trade Secrets Act
for an injunction against an agency barring release of the contractor’s data because
monetary relief based on breach of contract was not an adequate remedy under the facts of
the appeal. While recognizing an action against the United States “which is at its essence a
contract claim” lies within the Tucker Act and ““a district court has no power to grant
injunctive relief in such a case,” 672 F.2d at 967, the D.C. Circuit further determined that
the action before it by a government contractor did not present a “disguised contract action”
cognizable only elsewhere. Id. at 968.

Less than two years after the D.C. Circuit’s decision in Megapulse, Congress enacted
legislation which expressly provided contractors furnishing technical data to government
agencies with a statutory and regulatory process providing them with due process prior to a
CO removing one of their legends restricting use of data furnished. 10 U.S.C. § 2321;

41 U.S.C. § 253d; Anderson, Comparative Analysis of Intellectual Property Issues, 33 Pub.
Cont. L.J. at 47. By statute, Congress specified that contracts for supplies or services identify
in advance of delivery to the maximum extent practicable technical data which is to be
delivered with restrictions on the right of the United States to use such data. 10 U.S.C.

§ 2320(b)(5). To satisfy this statutory mandate (and related regulatory requirements), a
contractor lists on a CDRL all noncommercial technical data and computer software that the
contract names as unlimited rights deliverables that the contractor intends to deliver with less
than unlimited rights, specifically disclosing the asserted rights category for each data item
and the basis for its assertions. DFARS 252.227-7013(e)(2), (3); 252.227-7014(¢e)(2), (3);
252.227-7017(b), (d). Pursuant to the statutory and regulatory framework, the CDRL
becomes part of the parties’ contract (DFARS 227.7103-10(a)(3); 227.7203-10(a)(3);
252.227-7013(e)(2); 252.227-7014(e)(2); 252.227-7017(f)), the contractor must mark
noncommercial technical data or software it delivers with an authorized marking in accord
with its CDRL assertions (DFARS 227.7103-10(b)(1), 227.7203-10(b)(1)), and the contractor
must maintain records sufficient to justify the validity of its CDRL assertions and markings
that impose restrictions on the government’s right to use, duplicate or disclose technical data
delivered or required to be delivered. 10 U.S.C. § 2321(b); DFARS 252.227-7037(c).

37 180







Assertions set forth on a CDRL are not binding on the government. They are simply the
unilateral claim of a contractor regarding allocation of rights for noncommercial technical
data or software. See DFARS 227.7103-10(a)(4); 227.7203-10(a)(4); 227.7103-13(a);
227.7203-13(a); 252.227-7013(e)(4); 252.227-7014(e)(4). They are not binding on DoD,
which is free to issue a challenge to the assertions even after it has made final contract
payment. 10 U.S.C. § 2321(c)(2)(A), (d); DFARS 227.7103-10(a)(4); 227.7103-13(a), (d)(4),
(8) (only a CO’s final decision or actions of the ASBCA or court of competent jurisdiction
sustaining validity of asserted restriction constitutes validation); 227.7203-10(a)(4);
227.7203-6(f); 227.7203-13(a), (d)(2), (€)(2); 252.227-7013(e)(4); 252.227-7014(e)(4);
Under Secretary of Defense, Intellectual Property at 2-5 thru 2-6.

Pursuant to the administrative process preceding a validation challenge, a CO may
request a contractor or subcontractor informally explain the basis for its asserted
restrictions, as occurred between the parties here. If the CO is not satisfied with the
explanation received, as occurred here, the CO may request additional information be
supplied, as also occurred here and appears to have resulted in the parties’ July 2012
meeting at Cubic’s facility. If the CO then makes a determination that (1) reasonable
grounds exist to question the contractor’s rights assertion and (2) continued adherence to
the asserted restriction could make it impracticable to competitively procure the item, the
CO may issue to the contractor a written “challenge” regarding the rights assertion.

10 U.S.C. § 2321(b)(2)(A); DFARS 227.7103-13(c)(1), (d)(2), (4); 252.227-7037(d)(1),
(2), (e); 252.227-7019(d)(1), (2), (3); Nash & Rawicz, Intellectual Property in
Government Contracts at 469.

Only if this standard is met is the CO free to issue a written statement challenging
the contractor’s assertion setting forth the CO’s specific grounds for questioning the use
assertion(s) and seeking within 60 days production by the contractor to the CO of records
sufficient to justify the validity of its restrictive marking(s). 10 U.S.C. § 2321(b), (d)(3);
DFARS 227.7103-11(b), (d)(4); 252.2277037(c), (e)(1); 252.227-7019(b). A contractor’s
production of records seeking to justify the validity of the restrictive marking(s) is, by law,
considered to be a “contractor” claim under the CDA. DFARS 252.227-7037(e)(iv)(3);

10 U.S.C. § 2321(b), (h). The CO will then issue a final decision on the contractor’s
claim. 10 U.S.C. § 2321(g)(2); DFARS 252.227-7037(g).

Where a contractor, as here, fails to respond to a challenge, i.e., does not produce
written justification to the CO for its asserted use restriction(s), Congress directs “the [CO]
shall issue a [final] decision pertaining to the validity of the asserted restriction,” despite
the contractor’s lack of response. 10 U.S.C. § 2321(g)(1); DFARS 252.227-7019(£f)(5);
252.227-7037(f); Nash & Rawicz, Intellectual Property in Government Contracts at 1376.
Thus, a contractor cannot prevent determination of the validity of its asserted use
restriction(s) by failing to follow or adhere to the procedures set forth by Congress and
DoD for such a determination. |

38 181







The issuance of a final CO decision upon the validity of the asserted use
restriction(s) allows a contractor to immediately obtain review of the CO final decision by
this Board or the U.S. Court of Federal Claims. DFARS 252.227-7019(g)((i), (ii);
252.227-7037(g)(2)(iii), (iv); see 10 U.S.C. § 2321(h). Some scholars have described the
resulting proceedings before this Board and the Court of Federal Claims as an “injunctive
type proceeding.” Nash & Rawicz, Intellectual Property in Government Contracts at 1374,

In accordance with statute, the contractor has the burden of proof on appeal
(10 U.S.C. § 2321(b); DFARS 252.227-7019(b), (f)(iii); 252.227-7037(b)(2)(ii), (¢), (e)(ii),
(g)(1)), the standard of review is de novo (41 U.S.C. § 7104(b)(4)), and any determination
by the board or court that is adverse to the contractor can be appealed to the U.S. Court of
Appeals for the Federal Circuit. Until any appeal is concluded, DoD must leave restrictive
markings intact and act in accordance with the restriction. If upon final disposition, the
CO’s challenge to the contractor’s use or release restriction is not sustained, “the United
States shall continue to be bound by the restriction.” 10 U.S.C. § 2321(i)(2)(A); Sharp,
Layman’s Guide to Intellectual Property, 33 Pub. Cont. L.J. at 109; Nash & Rawicz,
Intellectual Property in Government Contracts at 469-70; Chester D. Taylor & David W.
Burgett, Government Rights in Data and Software, 88-3 Briefing Papers 22 (Feb. 1988).

As noted above, some scholars have described the resulting proceedings before
us as an “injunctive type proceeding.” Nash & Rawicz, Intellectual Property in
Government Contracts at 1374. At this juncture, we need not characterize the nature of
the proceedings Congress created before us, but note that our ultimate determination in
such appeals — determination of the validity of a contractor’s asserted use or release
restriction(s) — will provide Cubic with (1) the due process sought by contractors before
a government agency removes, obliterates or ignores a restrictive rights legend on data
furnished it pursuant to a contract and (2) an adequate legal remedy, i.e., preclusion of
an agency’s removal, obliteration or disregard of a contractor’s asserted use or release
restriction if we determine the restriction to be justified. 10 U.S.C. § 2321(i)(2)(A)
(government shall continue to be bound by restriction); DFARS 252.227-7019 (h)(2)(i)
(same); 252.227-7037(h)(2)(i) (same); Nash & Rawicz, Intellectual Property in
Government Contracts at 583 (counterpart FAR clause attempts to answer due process
issues raised in Int’l Eng’g Co., 367 F. Supp. at 653-54).

In sum, Congress and DoD have created a very specific, detailed process for
validating a contractor’s use or release restrictions. This process discourages COs from
pursuing the validation of the restrictions prior to contract award and essentially
encourages CO’s to accept such restrictions during performance of a contract because a
CO is not to issue a validation challenge until the CO can make two specific
determinations, one of which concerns future re-procurement of the items procured.
The process created by DoD and Congress encourages a CO to make informal inquiries
of contractors if the CO has questions concerning a contractor’s justification of a use or
release restriction in an attempt to resolve such issues informally and inexpensively,
and only allows a CO to issue a “written challenge” commencing a formal “validation”
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of a use or release restriction after a CO can determine (1) reasonable grounds exist to
question the contractor’s rights assertion and (2) continued adherence to the asserted
restriction could make it impracticable to competitively procure the item. If and when
the CO is able to make these determinations, the CO can issue a written validation
challenge to a contractor seeking production by the contractor within 60 days of
records sufficient to justify the validity of its restrictive marking(s). By statute,
Congress has specified that the contractor’s response to the CO’s challenge producing
records intended to justify the validity of its restrictive marking(s) is to be treated as a
“contractor” claim under the CDA and a CO is to issue a final decision on the validity
of the restrictive marking(s). Where, as here, if the contractor fails to produce records
to justify the validity of its restrictive marking(s), Congress has further specified that
the CO is to proceed to issue a final decision that the marking(s) are not valid, thereby
allowing a contractor to obtain review of the validity of the marking(s) de novo by
either this Board or the Court of Federal Claims.

In asking us to hold that the action regarding validation of use or release
restrictions before us arose in 2002 when Cubic submitted its table of restrictive marking
(CDRL) assertions to SPAWAR and that table was appended to the parties’ contract,
Cubic essentially asks us to ignore the very specific, detailed statutory and regulatory
framework set forth by Congress and DoD for the resolution of validation of use or
release restrictions. As set forth above, Congress has determined that a contractor’s
response to a CO’s challenge justifying the validity of its restrictive marking(s) is to be
treated as a contractor “claim” under the CDA. A contractor cannot submit to a CO a
response deemed by Congress as a “claim” or fail to submit a response to the CO until a
CO issues a written validation challenge to the contractor with respect to the restrictive
markings, and the CO cannot issue such a challenge to a contractor until the CO is able to
determine (1) reasonable grounds exist to question the contractor’s rights assertion(s) and
(2) the government’s continued adherence to the contractor’s asserted restriction(s) may
make it impracticable for the government to competitively procure the item.

We recognize, as Cubic asserts, that FAR defines “accrual” of a contract claim as
“the date when all events, that fix the alleged liability of either the Government or the
contractor and permit assertion of the claim, were known or should have been known.”
FAR 33.201. As the Court of Appeals explained in Kellogg Brown & Root Servs., Inc. v.
Murphy, 823 F.3d 622, 626 (Fed. Cir. 2016), however, our “[p]Jrecedent elaborates that
whether and when a CDA claim accrued is determined in accordance with the FAR, the
conditions of the contract, and the facts of the particular case.” Fixing the date of accrual
of a claim requires first that there is a “claim.” Binding precedent illustrates that a claim
does not arise for purpose of running a limitations period “if a claim cannot be filed
because mandatory pre-claim procedures have not been completed.” Id. (citing Crown
Coat Front Co. v. United States, 386 U.S. 503, 510-12 (1967)) (pre-CDA case finding that
the contractor’s claim “first accrued...upon the completion of the administrative
proceedings contemplated and required by the provisions of the contract”); Bay Area
Laundry & Dry Cleaning Pension Trust Fund v. Ferber Corp. of Calif., Inc., 522
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U.S. 192, 200-02 (1997) (rejecting as “inconsistent with basic limitations principles” the
position that a claim can arise and the limitations period commence when the claimant’s
suit would be premature because required pre-suit procedures had not taken place). In this
appeal, mandatory pre-claim procedures, i.e., CO issuance of a written validation
challenge to Cubic’s asserted use and release restrictions and expiration of a period of at
least 60 days for Cubic either to submit a response justifying its asserted use and release
restrictions with documentation it was required by statute, regulation, and contract to have
maintained to do so or Cubic to fail to submit such a response) did not occur until 2012,
four years after the parties’ execution of their 2008 release. Accordingly, the claim before
us regarding validation of Cubic’s use and release restrictions did not arise until after
execution of the parties’ release and comes within the expressly stated qualification or
exception to that release for claims arising in the future.

Cubic suggests that if we determine the validation claim arose after the parties’
Settlement Agreement we are ignoring the CDA, which governs claim accrual (app. reply
at 9-10). The CDA, however, does not define claim or claim accrual. See Reflectone,
Inc. v. Dalton, 60 F.3d 1572, 1575 (Fed. Cir. 1995) (en banc). Those terms are defined in
the FAR (FAR 33.201, 52.233-1), which does not apply to DoD with respect to data
rights issues. 10 U.S.C. § 2320(a)(1), (b)(3), (7). We note that the DFARS provisions,
which are applicable to DoD with respect to data rights, set forth the administrative and
contractual scheme regarding validation of contractor asserted restrictions created by
Congress and DoD. According to Cubic, SPAWAR fails to cite any legal authority to
support a conclusion by us here that a “specific statute” such as 10 U.S.C. § 2321 trumps
the CDA, which Cubic states “confers the Board’s jurisdiction” (app. reply at 9). We
note it is a well-established principle of statutory interpretation that, a statute of specific
intention takes precedence over a general statute, particularly if the specific statute was
later enacted. Brown v. GSA4, 425 U.S. 820, 834 (1976) (a precisely drawn statute
pre-empts more general remedies). We do not, however, construe 10 U.S.C. § 2321 as
“trumping” the CDA. With respect to validation of contractor restrictions, we believe our
statutory interpretation reads both statutes together without conflict. See, e.g., Kellogg
Brown & Root, 823 F.3d at 626. Cubic’s asserted interpretation of the statutes, on the
other hand, clearly conflicts with Congressional intent in enacting 10 U.S.C. § 2321.
Congress expressly authorized a CO to issue a “validation challenge” to a contractor
within “six years” after the final contract payment. 10 U.S.C. § 2321(d)(2) (2011). This
authorization clearly is inconsistent with Cubic’s suggestion that validation claims accrue
or arise when a contractor’s CDRL or data list becomes a part of the contract awarded
since many if not most validation challenges would thereby be barred by the CDA’s
six-year statute of limitations long before the Congressionally-authorized period for
bringing such challenges expired. See, e.g., 41 U.S.C. § 7103(a)(4)(A); Carl Vacketta &
Oliver Holmes, Government Rights in Technical Data, Briefing Papers, 84-12 Fed. Pubs.
7 (Dec. 1984) (not uncommon for government to contest contractor’s classification of
data five to ten years after original contract is complete).
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We note that, with respect to government contracts, it is not unheard of to have
claims arise after a contract has ended. See 10 U.S.C. § 2321(d)(2)(B) (validation
challenge may now occur within six years after final contract payment); Kellogg Brown &
Root, 823 F.3d at 629 (claim for subcontractor’s costs accrued on a date after all
subcontractor activity ended); American Western Corp. v. United States, 730 F.2d 1486,
1488 (Fed. Cir. 1984) (price reduction allowed after full performance of contract where
contract set forth formula for determining amount of adjustment); Bar Ray Products, Inc.
v. United States, 162 Ct. Cl. 836, 837-38 (1963) (latent defect not discoverable by
ordinary diligence asserted after contract completion); World Wide Tankers, Inc., ASBCA
No. 20903, 77-1 BCA 9 12,302 (limitations do not begin to run until disputes procedures
afforded by contract are exhausted); Baifield Industries, Div. of A-T-O, Inc., ASBCA
No. 19025, 75-1 BCA 9 11,245 at 53,526 (defective cost or pricing data determined
pursuant to contract audit clause within three years after final payment).

While Cubic further suggests that a CO’s written validation challenge, by itself, is
a government “claim” (app. mot. at 6-8), pursuant to statute, regulation, and contract, it
is simply an administrative proceeding by a CO attempting to obtain from a contractor
written documentation justifying the contractor’s assertion of restrictions on use or
release that a contractor is required to maintain by contract (DFARS 252.227-7037(c),
(e); 252.227-7019(b)), regulation (DFARS 227.7103-13(b)) and statute (10 U.S.C.
§ 2321(b)). After receipt of the documentation a contractor submits, a CO may agree
with the contractor’s assertion of restrictions on use or release by the agency and dispose
of the validation challenge in the contractor’s favor. DFARS 252.227-7019(f)(iv)(4);
252.227-7037(g)(1). We note the purpose of a validation challenge is not to examine
whether a contractor “properly” completed its data rights assertion table appended to the
contract, as Cubic appears to suggest (app. mot. at 7, 8; app. reply at 7, 9), but to
determine if a proper “restriction” was asserted by Cubic with respect to specific data.
The issue is whether Cubic was entitled to assert “limited rights” in the specific data, not
whether Cubic erred in listing “mixed funding” upon its data rights assertion table with
respect to items it asserted were subject to the “limited rights” restriction. It is
conceivable Cubic may have erred in listing “mixed funding” on its assertions table
because earlier regulations considered certain costs charged to indirect cost pools as
government funding, thereby constituting “mixed funding,” not realizing that Congress
directed that such funding is now to be considered as funding at “private expense,” as
discussed above, and therefore be entitled to assert “limited rights” with respect to the
data at issue. See Nash & Rawicz, Intellectual Property in Government Contracts at
511; H.R. Rep. No. 99-1001 at 510-11 (1986 Conf. Rep.) 59 Fed. Reg. 31585, 31608;
National Defense Authorization Act for FYs 1988 and 1989, § 808, 101 Stat. 1019,
1128-29 (amounts spent for independent research and development and bid and proposal
costs shall not be considered to be government funding for purposes of definition of
developed at private expense).

Because we conclude based on the plain language of the parties’ 2008 release that
claims arising in the future were expressly exempted from that release and the claim of
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Cubic regarding validation of its use or release restrictions before us arose after
execution of the parties’ release, we need not address SPAWAR ’s assertions that the
right to challenge data rights assertions by a contractor is a statutory “right” given to the
Secretary of Defense that cannot be waived by a CO. We therefore express no views on
either SPAWAR’s contention or Cubic’s counterargument that it follows from a CO
being empowered by the Secretary of Defense to implement a validation challenge that
the CO is also empowered to release or waive the DoD Secretary’s right to make such
challenges. See generally Exec. Business Media v. DoD, 3 F.3d 759 (4% Cir. 1983)
(Attorney General’s plenary power did not include license to agree to settlement that
violates civil laws governing agency); FN Manufacturing, Inc. v. United States, 42 Fed.
Cl. 87, 93 (1998) (while CO may settle contract claims, CO may not “give away” data
rights which are not at stake if, in doing so, it subverts goals of CICA); D&R Machine
Co., ASBCA No. 50730, 98-1 BCA 929,462 at 146,236 (parties cannot by agreement
override plain dictates of Congress); Earth Property Services, Inc., B-237742, 90-1
Comp. Gen. § 273 (the existence of a settlement agreement does not permit agency to act
in ways not otherwise permitted by applicable statutes and regulations).

The standards set forth in FED. R. CIv. P. 56 guide us in resolving the motion for
summary judgment in this appeal, which relies on the Rule 4 file. Dongbuk R&U
Engineering Co., ASBCA No. 58300, 13 BCA 435,389 at 173,637; J W. Creech, Inc.,
ASBCA Nos. 45317, 45454, 94-1 BCA 926,459 at 131,661; Board Rule 7(c)(2). We
will grant a summary judgment motion only if pleadings, depositions, interrogatory
answers, and admissions on file, together with any affidavits or other evidence, show
that there is no genuine issue as to any material fact, and the moving party is entitled to
judgment as a matter of law. Cubic, the party seeking summary judgment, has the
burden of demonstrating both of those elements. Celotex Corp. v. Catrett, 477 U.S. 317,
323 (1986); Mingus Constructors, Inc. v. United States, 812 F.2d 1387, 1390 (Fed.

Cir. 1987); Comptech Corp., ASBCA No. 55526, 08-2 BCA § 33,982 at 168,082.
SPAWAR, who is the nonmoving party, is entitled to have all reasonable inferences
drawn in its favor. Celotex, 477 U.S. at 322-24; Elekta Instrument S.A. v. O.U.R.
Scientific Int’l, Inc., 214 F.3d 1302, 1306 (Fed. Cir. 2000).

Based upon (1) our interpretation of the language of the parties’ settlement
agreement and release, and (2) the contractual, regulatory and statutory provisions
creating and governing procedures for validation of the restrictions asserted by Cubic
on use or release, we conclude that the parties’ agreement expressly exempted claims
arising in the future and that the claim before us concerning validation of restrictions
asserted by Cubic on use and release arose after execution of the parties agreement and
release. Accordingly, Cubic is not entitled to judgment as a matter of law.
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CONCLUSION

For reasons stated above, we deny Cubic’s motion for summary judgment.

Dated: 8 May 2018

~mses] Mo

TERRENCE S. HARTMAN
Administrative Judge
Armed Services Board

of Contract Appeals
I concur I concur
RICHARD SHACKLEFORD OWEN C. WILSON
Administrative Judge Administrative Judge
Acting Chairman Vice Chairman
Armed Services Board Armed Services Board
of Contract Appeals of Contract Appeals

I certify that the foregoing is a true copy of the Opinion and Decision of the

Armed Services Board of Contract Appeals in ASBCA No. 58519, Appeal of Cubic
Defense Applications, Inc., rendered in conformance with the Board’s Charter.

Dated:

JEFFREY D. GARDIN
Recorder, Armed Services
Board of Contract Appeals
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OPINION BY ADMINISTRATIVE JUDGE MCNULTY

Appellant, CiyaSoft Corporation (hereafter appellant or CiyaSoft), licensed
20 copies of commercially available translation software it had developed to the
government via a Federal Acquisition Regulation (FAR) Part 12 commercial items
contract. The contract included a single user licensing agreement, the specific, detailed
terms of which were unknown to the government before the software was delivered.
Appellant asserts the government has breached the contract, violating the licensing
agreement by installing the same copy of the software on more than one government
computer system, by permitting the software to be passed on to non-government
personnel and copied thousands of times and by failing to secure and protect the
software as required by the terms of the contract.! We are asked to decide entitlement
only. We sustain the appeals in part. The matter is remanded to the parties to negotiate
quantum in accordance with this decision.

FINDINGS OF FACT

1. Appellant is a software development company with offices in California and
Virginia (R4, tab 2; tr. 1/46). One of its products is machine translation software,
called CiyaTran, which is capable of translating from English into Dari or Pashto and

!Initially, appellant’s appeal also included a patent infringement claim. This claim
was dismissed, with appellant interposing no objection, due to the Board’s lack
of jurisdiction over patent infringement claims. (ASBCA No. 59519, Bd. corr.
order dtd. September 14, 2015). See CANVS Corporation, ASBCA No. 56347,
08-2 BCA 9 33,892.
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vice versa. Appellant refers to this capability as bidirectional translation. (Tr. 1/39,
47-49, 54)

2. Appellant has been developing translation software for many years and has
sold or licensed use of other versions of its translation software to the government
previous to the contract under which these appeals arise (tr. 1/28-34, 42). Appellant
developed the English/Dari and Pashto bidirectional machine translation software
using its own funds (tr. 1/23-34, 65). The translation software is sold internationally to
government agencies and corporate customers, but has not been purchased by
individual members of the general public due to its high price (tr. 1/33-35, 37, 94-95;
R4, tab 26 at 13).

3. In early July 2010, appellant received an unsolicited email from
CPT Ginger Donohoo (tr. 1/47). CPT Donohoo, assigned to the 2°¢ Brigade Combat
Team (BCT) of the 101 Airborne Division, expressed an interest in appellant’s
English/Dari bidirectional translation software and requested pricing information from
appellant for both 20 single user licenses and a network license for 20-50 users (app.
supp. R4, tab 12 at 2, tab 13 at 3, § 1). In a follow up email CPT Donohoo indicated that
the government wanted an additional price quote for 10 single user licenses and that the
price, including shipping, needed to be $100,000, or less (app. supp. R4, tab 12 at 1).

4. In an email the following day, appellant appended a response, with the subject,
“Single-user Bidirectional English CiyaTran MT Price Quote,” to CPT Donohoo’s
inquiries as follows:

1. Shipping cost for the initial CD(s) to any location
worldwide is included in the price.

2. Activation is by phone or the Internet.

3. Delivery of subsequent updates and upgrades (which
are part of support and maintenance) is via FTP.

4. Support shall be provided via telephone and email.
Phone support is from 9AM to 11:30PM PST, i.e., 8:30PM
to 11AM Afghanistan time, unless prior arrangements are
made.

5. On-site support is not included in this price quote and
may be provided under a separate training agreement.

6. These quotes are FOB Destination and are valid for 90 days.

o
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Single-User, Bidirectional English/Dari CiyaTran Number of $
MT, with one year Support and Maintenance Licenses U.S.
1 8,800
45% discount 20 96,800
50% discount 50 220,000

(R4, tab 2; app. supp. R4, tab 12 at 1)

5. Shortly thereafter the contracting officer, SSgt Lesly Richardson,” prepared a
justification to purchase on a sole source basis, “20 Ciyatran Single-user Bidirectional
(English/Dari) Language Machine Translation Software with one year maintenance and
support” (app. supp. R4, tab 13 at 2). The justification memorandum also states the
software “will be used throughout the BDF and BN levels in order to assist in the
translation of operation orders, mission planning documents, standard operating
procedures, and Combined Joint Operations Center battle drills.” The justification
memorandum states the unit requesting the software, the 2™ Brigade Combat Team, then
had only 112 of 340 interpreters requested and that the software would free up
interpreters from translating documents to support ground maneuver units, but the
memorandum does not provide any other indication of how the government intended to
use the software. (/d.) The contracting officer testified that market research was
performed to discover the existence of appellant’s software (tr. 2/231-32).

6. The contracting officer only had approximately six months of experience as
a contracting officer at the time and had never purchased software for the government
prior to awarding the contract involved in this appeal (tr. 2/202-04).

7. Appellant’s next contact with the government regarding its translation software
came in a telephone call a few days before it was awarded the contract (tr. 1/51-52).
Although appellant was not aware of it at the time, the caller was the contracting officer
(tr. 1/52, 99-100, 138, 2/206, 232-33, 239). The contracting officer testified that the
purpose of the call was to verify appellant was still willing to perform for the quoted
price and to determine how quickly appellant could deliver (tr. 2/232-33, 239-40). The
contracting officer never discussed the terms of any licensing agreement (tr. 2/240-41).

8. Appellant’s representative, Mr. Hamid Daroui, accepted the call (tr. 1/52-55).
Mr. Daroui testified that he was not aware that the call was related to the inquiry
appellant had received from CPT Donohoo (id.). Mr. Daroui confirmed that no

2 By the time of the hearing the contracting officer had been promoted to
Master Sergeant (tr. 2/198-99).
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negotiation of licensing terms occurred during the call although the parties briefly
discussed activation and installation of the software (tr. 1/52-55, 62-64, 99-100).

9. On August 18, 2010, appellant was notified via email that Contract
No. W91B4L-10-P-1475 had been awarded to it. The government attached the contract to
the email for appellant’s signature. (R4, tab 3) The contract was issued on Standard Form
1449, which the government uses for the purchase of commercial items (R4, tab 1 at 1).
The government initially sent an unsigned copy of the contract to appellant, but corrected
this inadvertent error the next day (R4, tab 4). The government’s email indicated the
software should be shipped to the following address:

SSG Lesly A. Richardson

Kandahar Airfield (KAF)

KAF-RCC

APO, AE 09355

[Email address omitted]

Ref: Contract Number W91B4L-10-P-1475

The email also included the following information regarding the point of contact
responsible for inspecting and accepting the software.

CPT Chance Wirey
[Email address and telephone number omitted]

(Id)

10. The contract had a single line item number (CLIN) which described the
supplies being purchased as:

ENGLISH DARI SOFTWARE

FFP

SINGLE USER BI-DIRECTIONAL ENGLISH/DARI
SOFTWARE LICENSES

w/1 Year Support and Maintenance

FOB: Destination

PURCHASE REQUEST NUMBER: KAFOL3ECE03819

The CLIN indicated the quantity to be purchased was 20 at a Unit Price of $4,840 for a
total price of $96,800. (R4, tab 1 at 3)

11. The contract included FAR 52.212-4, CONTRACT TERMS AND

CONDITIONS--COMMERCIAL ITEMS (JUN 2010); and FAR 52.212-5, CONTRACT TERMS AND
CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS--COMMERCIAL
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ITEMS (JUL 2010) (R4, tab 1 at 1, 4). The contract reiterated the information the government
had provided in the email regarding the delivery address and the point of contact for inspection
and acceptance (id. at 13).

12. The contract does not include the clause at FAR 52.227-19, Commercial
Computer Software License. Nor does the contract specifically address the government’s
rights to use the software, as required under FAR 27.405-3, Commercial Computer
Software, other than the statement in the CLIN that the contract is for 20 single use
licenses. FAR 27.405-3(a) states in pertinent part: “If greater rights than the minimum
rights identified in the clause at 52.227-19 are needed, or lesser rights are to be acquired,
they shall be negotiated and set forth in the contract. This includes any additions to, or
limitations on, the rights set forth in paragraph (b) of the clause at 52.227-19 when used.”
FAR 27.405-3(b) states in pertinent part: “If the contract incorporates, makes reference
to, or uses a vendor’s standard commercial lease, license, or purchase agreement, the
contracting officer, shall ensure that the agreement is consistent with paragraph (a)(1) of
this subsection.” FAR 12.212 sets forth the policy of the government to acquire
commercial computer software pursuant to licenses customarily provided to the public, to
the extent such licenses are consistent with federal law and otherwise satisfy the
government’s needs.

13. Mr. Daroui executed the contract on behalf of appellant on August 19,
2010 (app. supp. R4, tab 14 at 3).

14. Mr. Daroui testified there had been no negotiation before the contract was
awarded and the contract was silent with respect to terms appellant viewed as being
material, such as the terms of the license agreement, the terms of the warranty, what
form the software delivery was to take and how appellant was to be protected from
unauthorized use (tr. 1/55-58).

15. Mr. Daroui testified that appellant generally protects itself from unauthorized
use of its software by requiring online registration of the software and activation during
the installation, which permits appellant to ensure that the software is used only in
accordance with the terms of the license granted (tr. 1/40-41, 62-64). He also testified
that he discussed this with the contracting officer during the telephone call made by the
contracting officer prior to contract award (tr. 1/52-55, 62-64, 99-100).

16. The contracting officer confirmed that he had called appellant shortly
before awarding the contract to confirm the price appellant had quoted and to
determine whether appellant would be able to meet the government’s needs with
respect to delivery (tr. 2/206-09, 232-33, 239). He testified that he had no recollection
of discussing software registration and activation (tr. 2/240). The contracting officer
testified that he believed he was purchasing a commercially available, off-the-shelf
product and that the government did not have the right to copy or reproduce the
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software (tr. 2/244-45). His testimony also indicated that he had no clear
understanding of what a single user software license might entail (tr. 2/227-28, 240).

17. Online registration requires that the user’s computer connect with appellant’s
servers (tr. 1/40-41, 62). When connected, the user, as part of the installation process,
must enter a product identification number provided by appellant. Appellant’s server, if
it recognizes the number entered, will transmit an activation code to the user’s computer
that activates, i.e., permits the user to use the software (tr. 1/62-63, 2/18-22). During this
registration process the identification number of the computer the software is being
installed on will be transmitted to appellant’s server (tr. 1/40-41, 62-63). In the case of a
single use license, if someone attempts to install, activate and register the software on a
second computer, appellant’s server will know that the software has been activated and
registered previously and will not transmit the information necessary to activate this
second copy (tr. 1/61-63).

18. Appellant decided to delete the online only registration requirement and
modified the software before sending it to the government to permit it to be activated
without registration. Appellant decided to do this to facilitate the government’s use of the
software on the government’s secured computers, which do not connect to the internet and
because appellant understood the software also would be used on some computers in the
field, which might not have access to the internet and because he believed that connection
to the internet in Afghanistan was often problematic for computers the government did
permit to access the internet. Online registration remained possible, but was not required
to use the software. (Tr. 1/40-41, 55-57, 61-65, 97-98, 101-05; R4, tab 21 at 3-9)

19. The government neither requested, nor was aware of appellant’s decision to
do this (tr. 1/97-98, 2/244). This modification made it possible to install a single copy
of the software on more than one computer and also made it easier to make additional,
usable copies of the software (tr. 1/61-63, 2/140-42).

20. Other modifications appellant made to the software before delivering it to the
government included inserting a unique version number, 4.2, and the contract number,
into the software’s code along with the 20 product identification key numbers, for each
copy of the software. This is a standard practice of appellant and helps it to monitor the
usage of its software to ensure it is only used in accordance with the terms of the
licensing agreement. (Tr. 1/34-37, 58, 71-72, 105; app. supp. R4, tabs 5, 21 at 3)

21. After the software was modified as discussed above, it was burned onto 20
compact discs (CDs), which were placed in a box, together with written installation
instructions, the license agreement and a letter addressed to the contracting officer
listing the 20 product identification numbers. The package was addressed to
CPT Wirey per the instructions set forth in the contract. (Tr. 1/56-57, 71-76, 106-19;
app. supp. R4, tab 16; R4, tab 1 at 3)
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22. The license was provided in three different forms® (tr. 1/68-70, 73-74, 115-19).
The long form license was a written document included in the box of CDs with the
CiyaTran software shipped to the government. It stated in pertinent part:

CiyaTran 4.2 License

CiyaSoft Corporation standard software license agreement
does not apply to this agreement: Activation is not online
and online registration is not required.

This is an agreement between CiyaSoft Corporation and
Licensee, who is being licensed to use CiyaTran. The
Licensee is the US Government and this License
Agreement is based on a contract. The contract number is
W91B4L-10-P-1475.

2. Each installation should be activated with respective
product ID printed on the face of the CD case and Licensee
agrees to provide CiyaSoft Corporation with a list of -
activations, along with name or initials or computer name
or other information to uniquely identify each activation
for those activations that do not go through normal
registration due to security concerns. Each License
permits Licensee to install the Software on only one
computer system. Licensee will not make copies of the
Software or allow copies of the Sofiware to be made by
others.

(App. supp. R4, tab 8) (Emphasis added) There was also a written, short form of the agreement
included on a separate piece of paper with each CD, inside the shrinkwrap surrounding the case
(tr. 1/68-70, 73; app. supp. R4, tab 2). The short form in its entirety, stated:

3 The government argues appellant failed to prove the license agreement was included
with the software because appellant’s witness, Mr. Daroui, testified he did not
see the contents of the package that was shipped (gov’t br. at 5, 16, 18-19). We
are unpersuaded by this argument, given the revisions appellant made to the
software and the license agreement to accommodate what it perceived to be the
government’s needs and the importance to appellant of protecting its software
from piracy (findings 18-22). In the circumstances, we find Mr. Daroui’s
unrebutted testimony that the package included the license agreement in all
three forms credible.

~J
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By breaking the seal, you accept the terms of the license
agreement for contract W91B4L-10-P-1475, CiyaTran
Version 4.2. This CD can be used for installation on one
computer system only. Each installation should be
activated with the respective product ID printed on the face
of the CD case. This CD should not be copied into another
CD, hard disk or any other storage device. If [t]his CD is
defective, contact CiyaSoft Corporation for a replacement.
We will pay for the cost of sending a replacement CD.

(App. supp. R4, tabs 7, 17) (Emphasis added) Appellant’s witness, Mr. Ameen Manghi,
described the shrinkwrap form of the license agreement as being typical for software he has
installed* (tr. 2/86-87). Finally, the software installation wizard used during the installation
process included a clickwrap form of the license agreement® (app. supp. R4, tab 1 at 2;

4 Mr. Manghi, who has a bachelor’s degree in computer science and engineering and
was employed as a senior firmware engineer for a manufacturer of computer
hard drives was repeatedly referred to as an expert witness and asked a number
of general questions relating to computers and software code unrelated to
having personal knowledge of facts specific to appellant’s performance of the
contract, i.e., he was treated like an expert witness and offered a number of
opinions on technical matters relating to computer science and software
generally and specifically with regards to aspects of appellant’s source code for
its translation software relating to the installation, registration and activation
thereof. Although appellant never formally offered Mr. Manghi as an expert
witness, the government never posed an objection to any of the questions
appellant asked Mr. Manghi, nor otherwise took issue with appellant’s
characterization of Mr. Manghi as an expert. The government considered
retaining an expert to rebut Mr. Manghi’s testimony, but after deposing him,
elected not to do so. (Tr. 2/7-173) We find Mr. Manghi’s testimony both
generally credible and helpful to understanding certain technical aspects
relating to the dispute.

3 “Clickwrap” and “shrinkwrap” are terms used within the software industry.
“Clickwrap” refers to an agreement that must be agreed to during the
installation process. Assent is manifested by clicking an “I agree” or similar
button in a dialog box or pop-up window that appears during the software’s
installation. The terms do not necessarily need to be viewed by the user to be
agreed to. Berkson v. Gogo LLC, 97 F. Supp. 3d 359, 397 (E.D.N.Y. 2015);
Fjetav. Facebook, Inc., 841 F. Supp. 2d 829, 837 (S.D.N.Y. 2012).
“Shrinkwrap” refers to an agreement found within the packaging, the specific
terms of which do not become known until the software has been purchased and
the buyer opens the packaging. Assent is presumed from the opening of the
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tr. 2/62-65). During the installation process a window opened on the computer’s screen in
which the following appeared:

License Agreement

CiyaSoft Corporation Standard license agreement does not
apply to this agreement.

This is an agreement between CiyaSoft Corporation and
Licensee, who is being licensed to use CiyaTran. The
Licensee is the US Government and this License
Agreement is based on a contract. The contract number is
W91B4L-10-P-1475.

(App. supp. R4, tab 1 at 2) The software could not be installed and used unless the
user agreed to the licensing agreement by clicking on the acceptance button and
entering the correct product key number that was unique to the copy of the software
being used (tr. 2/66-70; app. supp. R4, tab 1 at 6-8). What appeared in the window
however does not indicate what the terms of the license agreement are. Most notably,
it does not indicate that the license is a single use license (app. supp. R4, tab 1 at 2).
The record does not indicate whether the terms of the agreement were accessible
within the software itself by clicking on another button during the installation process.

23. The software was delivered to the government on September 18, 2010, in
Afghanistan as required via U.S. mail (R4, tab 7).

24. The contracting officer never saw the software package, or its contents,
upon its delivery (tr. 2/215; R4, tab 28, | 4). He also testified that he never discussed,
nor saw the licensing agreement, prior to being deposed during the discovery process
(tr. 2/215, 241; R4, tab 28, { 5).

25. The software package was addressed and delivered to CPT Wirey as
specified in the contract (app. supp. R4, tab 16). MAJ Wirey® testified he had no
recollection of having received the package, but that he probably would have opened
the box and counted the number of copies present. He would not have looked for and
read the licensing agreement. He also testified that he neither installed, nor saw
anyone else install the software. He acknowledged that it was possible the licensing
agreement was in the box with the software. (Tr.2/257-77) He stated that he probably
would have given the package to his S4, the supply and logistics shop, which was

shrinkwrap encasing the software and use of the software thereafter. Specht v.
Netscape Communications Corp., 150 F. Supp. 2d 585, 592 (S.D.N.Y. 2001),
aff'd, 306 F.3d 17 (2d Cir. 2002).

¢ CPT Wirey had been promoted to Major by the time of the hearing. We will refer to
him as MAJ Wirey hereafter.

\O
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where the property book officer was located and which was responsible for
distributing the software to the communication shop, which in turn was responsible for
installing software (tr. 2/257-58, 262-63, 266, 269).

26. By email dated October 4, 2010, the contracting officer confirmed MAJ Wirey
had received the package sent by appellant (ex. A-2). Appellant submitted its invoice
dated October 9, 2010, for the full contract price (R4, tab 6). The contracting officer
prepared a memorandum for the record confirming the software had been received and
authorized full payment on October 14, 2010 (R4, tab 7).

27. Appellant suspected the licensing agreement was being violated when there
were multiple registrations for the same product ID number within a few days of the
software’s delivery (tr. 1/77-78, 121-22). Mr. Manghi reviewed information taken
from appellant’s servers relating to the registrations, which in his opinion conclusively
established that one copy of the software, corresponding to the product key,
“TEOSFE4B78AFDAEF,” sent to the government, had been installed on two
computers. The first identified as “43@C,225DI” and the second identified as
“43@C.225DL.” (Tr. 2/125-32; app. supp. R4, tabs 2, 5, 20) Appellant’s
representative, Mr. Daroui, testified that these registrations were made by SPC Sahar
(tr. 1/78, 121). This was based on the registrations coming from an U.S. Army email
address assigned to SPC Sahar (app. supp. R4, tab 20). SPC Sahar testified that his
duties in Afghanistan were to interpret and translate English to Dari and Dari to
English (tr. 2/175, 180, 182-83). He did not recall ever having installed software on
his government laptop. He stated that it was generally the responsibility of the
communications shop to handle software installation. (Tr. 2/186-87, 192) MAJ Wirey
also testified that it was the responsibility of the communications shop to handle
matters related to computers and software (tr. 2/257-58).

28. Appellant initially ignored the multiple registrations, thinking the
government had made a mistake during the installation process, but within a few
months of delivery, attempted to contact the contracting officer to request a list of the
registered users per the requirement set forth in paragraph 2 of the licensing agreement
(tr. 1/77-78, 121-22; app. supp. R4, tabs §, 9). At the time the contracting officer was
away on leave for Christmas (tr. 1/78, 2/199, 229). The contracting officer stated he
may not have replied to appellant’s email because when he returned from Christmas he
had hundreds of emails in his inbox (tr. 2/230). He also testified that after he left, a
replacement contracting officer would have been appointed, but that for a commercial
items contract such as appellant’s he was not aware of any requirement that the
contractor be advised of the replacement (tr. 2/226-27, 230-31).

29. Appellant also began to receive technical support inquiries regarding CiyaTran

Version 4.2 from non-registered users, including one user, Mr. Mohamed Aminy, who
was a former employee of two contractors providing translation services to the
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government in Afghanistan.” Mr. Aminy testified he received his copy from an employee
of the first translating/interpreting services company he worked for in Afghanistan. The
product ID number he provided to appellant was also for one of the copies that had been
licensed to the government, although not the same one that had been registered to

SPC Sahar’s email account. (Tr. 1/86-87, 166-72; app. supp. R4, tab 21 at 2)

30. Mr. Aminy testified that an employee from Mission Essential Personnel
(MEP), which provided translation services to the government in Afghanistan, installed
CiyaTran 4.2 software on his computer in 2012, while he was working for another
company, Worldwide Language Resources, providing translation/interpretation services
to the government. He observed the employee from MEP installing the software on
multiple MEP and Worldwide Language Resources employees’ laptops. He was certain
the installer was not a government employee, but rather was an employee of MEP.

(Tr. 1/161-73, 177; app. supp. R4, tab 21) It was not clear from his testimony whether it
was the same copy of the software that he witnessed being installed on multiple
computers. Nor was it established from his testimony how many copies were installed,
particularly whether more than 17 copies were involved. In response to a government
interrogatory, appellant indicated that Mr. Aminy had identified, by name, five managers
from the translation services contractors he had worked for in Afghanistan that he
claimed had copies of appellant’s'softiware. (R4, tab 21 at 8) Appellant elected not to
provide any testimony or other evidence from these individuals.

31. Appellant also introduced evidence indicating that copies of the software
accompanied by another product ID number that had been included with the 20 licenses
sold to the government had been purchased in Kabul, Afghanistan, and Mashad, Iran
(tr. 1/87-89, 2/122-25; app. supp. R4, tab 10 at 2-6, tab 23). No other evidence regarding
these copies was entered into the record.

32. The record indicates that appellant was only able to confirm installation
and registration for four copies of the software (tr. 1/40, 78). In addition to the two
registrations linked to SPC Sahar, appellant identified two more registrations by two
other individuals (R4, tab 21 at 5-7). Appellant provided no further evidence relating
to these two additional registrations, i.e., whether the individuals were employees of

" His email address indicates his last name is Aminy (app. supp. R4, tab 21). He was
also identified as Mr. Aminy during his deposition (R4, tab 22). At the hearing
he was identified as Mr. Amiry (ir. 1/141). Both the government and appellant
refer to him as Mr. Aminy in their post-hearing briefs. From the testimony that
was elicited from him at his deposition and the hearing we are confident
Mr. Aminy and Mr. Amiry are one and the same. The record includes no
explanation for the differences in the spelling and apparent pronunciation of his
name, but most likely reflects an error in the hearing transcript. We refer to
him as Mr. Aminy.
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the government, employees of contractors providing translation services to the
government, or how these individuals obtained their copies of the software. The
record includes no evidence regarding the other 17 copies. The government never
provided appellant with a list of the computers or individuals the software had been
assigned to. (Tr. 1/79-80) Appellant is unaware of how many copies of Version 4.2 of
its software may have been installed (R4, tab 21 at 4).

33. Appellant also entered into evidence an email exchange it had with
LT Huang of the U.S. Navy in March 2013. LT Huang expressed an interest in
CiyaTran, Version 4.2, and wanted to know if it had been approved for government
use. In response to a question from appellant, LT Huang stated she was not part of the
unit down in Kandahar, referring to the 2/101 BCT, but that she was aware that they
have a copy of the software. (Tr. 1/84-86; ex. A-1)

34. The contracting officer never responded to appellant’s inquiries. He was
either out of the country for Christmas or had completed his tour of duty and departed
whenever appellant attempted to contact him. Appellant tried calling him and when
that was unsuccessful after several attempts, sent another email inquiry to MAJ Wirey
a few months later, in late 2012. (Tr. 1/78-80, 122-23; app. supp. R4, tab 9 at 3) This
appears to be the only attempt appellant made to contact MAJ Wirey that went
unanswered. The only other evidence in the record of an attempt by appellant to
contact MAJ Wirey resulted in an almost immediate response from MAJ Zmijski, who
identified himself as a contracting officer (R4, tabs 9, 10). Although appellant was not
aware of it at the time, the contracting officer finished his tour of duty in early 2011
and was no longer in Afghanistan when appellant was sending him email queries
(tr. 1/78-80, 122-23, 2/200). After he left, he no longer had access to the email address
that was assigned to him when he was in Afghanistan (tr. 2/251-52). The record
includes no evidence concerning the period of time during which MAJ Wirey served
as the point of contact, or whether a successor was appointed to replace him.

35. In November 2013, appellant sent a letter addressed to MAJ Wirey, or
successor contracting officer as well as the Army’s Contract Law and Intellectual
Property Divisions in which it expressed concern that the licensing agreement was
being, or had been, violated and requested assistance from the Army in determining
whether this had occurred. Specifically, appellant requested that it be provided with
the names of the organizations and individuals who may have used the software
provided under the licensing agreement with the government. (R4, tab 9; tr. 1/126-28)
In response, the government advised it had made a preliminary examination of its
computer systems and had not found any one using the software (R4, tab 11 at 2).

36. In January 2014, appellant advised it was considering legal action for
breach of contract and patent infringement unless the government responded to a
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number of questions appellant set forth in its letter (R4, tab 12). In response to
appellant’s letter, the government in pertinent part stated:

We have conducted a thorough review of our
computer network, the related contract file, and have
questioned personnel related to this procurement. We did
not locate any copies of CiyaSoft CiyaTran software on any
of the computers in the network. We did not locate any
record of CiyaSoft CiyaTran software on Army property
books. We have found no information indicating that the
U.S. Army currently uses or maintains the software in
question. We also found no evidence that the U.S. Army
allowed unauthorized copies of the software to be produced.

(R4, tab 13) The government was never able to provide appellant with a list of
activations (tr. 1/79; app. supp. R4, tab 28).

37. Under date of April 15, 2014, appellant filed a claim with the successor
contracting officer. In its claim appellant asserted the government breached the contract
and infringed its copyright. (R4, tab 15) With respect to the breach of contract
assertion, appellant alleged the government made unauthorized copies, provided the
software to its contractors, who also made unauthorized copies of the software with
actual or imputed knowledge of the government and failed to secure and protect the
software as required by the terms of the contract. The claim included a Contract
Disputes Act (CDA) certification in the amount of $17,908,000, but was not signed.
(Id.) Appellant calculated its damages based on its estimate that there were 37,000
translator/interpreters working for the government in Afghanistan and further estimate
that 10% of them, or 3,700 had obtained unlicensed copies of the sofiware.® Appellant

8 The only evidence we find in the record concerning the number of
translator/interpreters in Afghanistan is in a report entered into the record by
appellant. The report appears to have been prepared by an office within the
Department of Defense (DoD), but appellant provided no testimony with
respect to the document. The report also appears to indicate that during the first
quarter of 2013 there were 5,796 translator/interpreters working for DoD in
Afghanistan. (App. supp. R4, tab 35) The record includes some evidence of
total dollar amounts the government spent for translator/interpreter services, but
does not indicate how many personnel were involved (app. supp. R4, tab 33).
The record also includes some evidence of the total number of contractor
personnel that were in Afghanistan yearly from 2007 to mid-2016, but other
than security personnel, there is no breakdown for the types of services
provided, which the record indicates include, construction, transportation,
security, base support, intelligence analysis and translation/interpretation (app.
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did not provide any evidence to support these estimates. The contract price for a single
license $4,840, multiplied by 3,700, yields appellant’s claimed damages. (ASBCA
No. 59519 (59519), compl. at 6; R4, tab 21)

38. The contracting officer denied the claim in a decision dated June 2, 2014
(R4, tab 16). Among the bases for the contracting officer’s denial, were that appellant
had failed to demonstrate that more than 20 copies of the software had been used, that
there were no terms in the contract specifying the measures the government was to
take to secure and protect the software, and that appellant had failed to demonstrate its
copyright had been infringed. The contracting officer also relied upon appellant’s
failure to have signed the claim in the denial. (/d.)

39. Appellant filed a notice of appeal under date of August 26, 2014, which was
docketed as ASBCA No. 59519 (R4, tab 17). The government initially moved to
dismiss, arguing jurisdiction was lacking because there was no valid claim due to
appellant’s failure to have signed the claim and certification. Appellant filed its
complaint, which included a signed certification under date of October 23, 2014. This
was treated as a new claim and the contracting officer issued a final decision dated
March 30, 2015, in response thereto, reiterating the reasoning of the previous decision
minus the argument there was no valid certification (R4, tab 19).

40. In the new claim, as an alternate explanation for the copies asserted to have
been placed on the contractor personnel’s computers in violation of the licensing
agreement, appellant asserted the software could have been stolen (59519, compl. at
5). The new claim refers to all three forms of the license agreement and specifically
asserts that appellant assumed the Army had systems in place “in order to prevent
copying and duplicate assignment of licenses” (id. at 3). Appellant also asserted “the
license agreement does not allow copies of the Software to be made and restricts only
one installation per Product ID...yet some Product ID’s were registered more than
once” (id.). Appellant additionally asserted that it had sent the contracting officer an
email informing the contracting officer of duplicate registration attempts (id. at 4).
Finally appellant asserted:

The Software was licensed pursuant to a clear mutual
understanding that each CD was for use on one computer
system only. Even without those explicit notices and the
license agreement, it would be common sense, customary,
standard practice of the industry and could be implied from

supp. R4, tab 31). This record does not support finding that there were 37,000
translator/interpreters as appellant contends. There is no evidence in the record
at all to support the contention that 10% of this total had unauthorized copies of
appellant’s software.
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the fact that physical CD’s were requested to be shipped,
that the Software was for use on one computer system only
per Product ID.

(Id. at 5) Appellant’s new claim also asserted “The Software’s one-year maintenance
and technical support under the contract expired October 2011 and the Army did not
renew it. But, towards the end of 2011, and during 2012, CiyaSoft received a few
anonymous inquiries for technical support, questions on specific features of our MT
software (CiyaTran™) and requests for upgrades.” Appellant asserted it found this to
be unusual, but in an effort to maintain a good relationship with the government that it
continued to provide support a few months beyond the expiration date of the
maintenance agreement. (/d. at 4)

41. Appellant appealed the March 30, 2015 final decision under date of April 6,
2015, which was docketed as ASBCA No. 59913. The Board treated the pleading and new
appeal as protective in nature and consolidated them for hearing purposes without ruling on
the government’s initial motion to dismiss ASBCA No. 59519 for lack of jurisdiction.

DECISION

The Parties’ Contentions

Appellant argues it has proven six’ specific breaches of contract by the government:
(1) The government breached the contract by installing the same copy of the software on
more than one computer. (2) The government breached the contract by using the software
for more than one year. (3) The government breached the contract by not providing a list of
activations or registered users. (4) The government breached the contract by letting users
other than personnel assigned to the 2" BCT use the software. (5) The government breached
the contract by failing to keep the software from being copied and distributed by others,
particularly its translator/interpreter services contractors. (6) The government breached the
contract by failing to provide a point of contact throughout the contract. (App. br. at 26-27)

The government argues that because the licensing agreement, in all of its forms, is
not part of the contract, any violation of the licensing agreement cannot constitute a breach
of contract (gov’t br. at 12-23). The government also argues that even if one were to

? Appellant, a pro se litigant, listed the breaches in seven numbered paragraphs, but
paragraphs Nos. 3 and 4 allege variations of the same breach, failure to provide
a list of activations. Other paragraphs also include repeated variations of other
identical breaches enmeshed in a hodgepodge style of statements which makes
it difficult to discern precisely what the asserted breach, or breaches, are and
how they may differ from those asserted in the other paragraphs. We distill the
seven paragraphs to state six separate breaches in total as set forth above.
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assume arguendo, the licensing agreement was part of the contract, appellant has failed to
establish the government had a duty under the agreement that it failed to perform, asserting
that none exists because none are expressly stated in the contract (id.). The government
also argues we lack jurisdiction to consider some of appellant’s asserted breaches because
they constitute claims that have never been presented to the contracting officer.
Specifically, the government argues that appellant never claimed the contract had been
breached by the installation of a single copy of the software on more than one computer
and by using the software for more than a year. (/d. at 27-29) Finally, the government also
moves to strike portions of appellant’s reply brief, arguing appellant introduced new
evidence in its reply, specifically the physical locations of two servers, asserted to be
owned by DoD, which SPC Sahar’s email registrations passed through on their journey to
appellant’s server (59519, gov’t mot. at 1).1°

Issues

The appeal presents the following issues: (1) Does the Board have jurisdiction to
consider all six of the specific breaches appellant argues have occurred, (2) can the
government be bound by a software licensing agreement, the terms of which it is not
made fully aware of until after the contract is awarded and it receives the software, and
(3) if so, has the government violated the terms of the licensing agreement?

The Jurisdictional Issues'’

We begin by addressing the government’s argument that two of the six asserted
breaches constitute new claims, not considered by the contracting officer and thus the
Board has no jurisdiction to consider and decide them (gov’t br. at 1 n.1, 27-30).
Jurisdiction must be established before the Board is able to address the merits of a
claim. Hambsch v. United States, 857 F.2d 763, 863 (Fed. Cir. 1988). We note the
government’s argument is based on references to the original, uncertified claim, not
the second, certified claim (gov’t br. at 27 (citing R4, tabs 15, 19)). The revised claim
includes express assertions that the licensing agreement only permits each copy of the
software to be installed on a single computer (findings 39-40). With respect to the

19 This last issue was mooted by appellant’s response to the motion, which stated
appellant had no objection to the government’s motion (59519, app. resp.). Our
decision does not rely on the stricken evidence.

1 For clarity sake, we hold that appellant’s initial submission to the contracting officer
was not a claim due to the absence of a signed certification (finding 37). As
such, we lack jurisdiction to consider the appeal from that submission.
However, the revised signed claim submitted to the contracting officer on
October 23, 2014, was proper and thus we use the date for the revised claim.

As the pleadings were consolidated, all references to the claim refer to the
initial complaint filed in the earlier appeal.
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breach asserted arising from the government’s use of the software for more than a
year, the revised claim includes at best, only elliptical references thereto (finding 40).

The CDA, 41 U.S.C. §§ 7101-7109, requires contractors to submit all claims to
a contracting officer for final decision. 41 U.S.C. § 7103(a). The submission of the
claim is a prerequisite to jurisdiction of an appeal from the contracting officer’s final
decision. Shaw Environmental, Inc., ASBCA No. 57237, 12-1 BCA 4 34,956. The
Federal Circuit has stated that claims need not be submitted in any particular form, or
use any particular wording, but what is required is for the contractor to provide a clear
and unequivocal statement that gives the contracting officer adequate notice of the
basis and amount of the claim. Contract Cleaning Maintenance, Inc. v. United States,
811 F.2d 586, 592 (Fed. Cir. 1987). Whether a sufficient claim has been presented to
the contracting officer is a question of judgment, which is exercised on a case-by-case
basis. Holk Dev., Inc., ASBCA Nos. 40579, 40609, 90-3 BCA 9 23,086 at 115,938.

The record establishes appellant’s revised claim includes specific assertions that
each copy of the software should have been installed on only one computer. The claim
states: “the license agreement does not allow copies of the Software to be made and
restricts only one installation per Product ID...yet some Product ID’s were registered
more than once.” The claim also asserts the contracting officer was sent an email
complaining about duplicate registration attempts and that the software had been
licensed pursuant to a clear mutual understanding that each CD was for use on one
computer system only as well as that the software was for use on one computer system
only per Product ID. (Findings 39-40) We find these assertions provided the
contracting officer with adequate notice of the basis for this claim and thus we have
jurisdiction to consider the merits of this claim.

With regard to the government’s second contention, appellant’s revised claim
only mentions that the government failed to renew the technical support agreement and
that appellant received requests for technical support after the contract expired, which
appellant sought to fulfill because it wished to maintain a good relationship with the
government (finding 40). The language used by appellant does not convey that
appellant found this objectionable and was seeking compensation from the government
for continuing to use the software after the period for technical support had expired. In
fact the statement that appellant found the post-performance period inquiries unusual,
but responded in an effort to maintain a good relationship with the government,
suggests appellant made a business decision to continue to provide technical support
when it was not contractually required to do so, i.e., that there was no claim
contemplated. We find the revised claim does not include language sufficiently clear
to give the contracting officer an understanding that appellant was claiming the
contract had been breached by the government’s continued use of the software for
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more than a year.'> Accordingly we lack jurisdiction to consider this assertion and
dismiss it without prejudice.

The Licensing Agreement is Part of the Contract

The government argues that it could not have breached the provisions of the
licensing agreement because it was not part of the contract. In support of this
argument the government relies on the fact that the contracting officer never discussed
any terms of a licensing agreement with appellant, never saw the licensing agreement,
the contract is silent regarding any licensing agreement terms, the contract was never
amended to include a licensing agreement and to the extent MAJ Wirey, the point of
contact, may have seen the licensing agreement when the package was received, he
was not authorized to revise the contract by accepting the terms of the licensing
agreement. (Gov’t br. at 12-19; findings 7-9, 14, 24-25) While we do not disagree
with the government’s factual assertions, we draw a different conclusion.

The interpretation of a contract begins with the language of the written
agreement. Agility Public Warehousing Company KSCP v. Mattis, 852 F¥.3d 1370,
1383-1384 (Fed. Cir. 2017) (citing NVT Techs., Inc. v. United States, 370 F.3d 1153,
1159 (Fed. Cir. 2004); see also Barron Bancshares, Inc. v. United States, 366 F.3d
1360, 1375 (Fed. Cir. 2004)) (“*‘When construing a contract, a court first examines the
plain meaning of its express terms.”). The contract is considered as a whole and
interpreted so as to harmonize and give meaning to all of its parts. Id. In this case the
contract expressly states that it is for 20 “single user bi-directional English/Dari
software licenses” (finding 10, emphasis added).

If not the licensing agreement advanced by appellant then what is the licensing
agreement that the contract refers to? The government has proffered no alternative.
Furthermore, the government never requested the opportunity to review the license
prior to awarding the agreement, did not object to the license upon its receipt, did not
include the Commercial Computer Software License clause set forth at FAR 52.227-19
in the contract, and the contract does not specifically address the government’s rights
to use the software, as required under FAR 27.405-3, other than the statement in the
CLIN that the contract is for 20 single use licenses. Whether the aforementioned

12 We are mindful that appellant is a pro se litigant. Pro se litigants are given leeway
by the Board with regard to administrative matters, but are otherwise accorded
no special consideration. See Environmental Safety Consultants, Inc., ASBCA
No. 47498, 00-1 BCA 930,826 at 152,143. We cannot excuse or ignore
appellant’s less than clear claim language and assume jurisdiction simply
because appellant elected to proceed pro se and may not have been sufficiently
aware of the legal criteria involved for stating a claim.
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lapses are attributable to conscious decisions by the contracting officer or to his lack
of experience in contracting for software is not explained in the record. (Finding 6)

In any event, it does not matter that the licensing agreement was neither negotiated,
nor the terms known by the contracting officer. It is the policy of the government, when
licensing commercial software to accept the licensing terms customarily provided by the
vendor to other purchasers, as long as the license is consistent with federal law and
otherwise satisfies the government’s needs. FAR 12.212. At the time the contract was
awarded in 2010, the FAR included no provisions addressing clickwrap and shrinkwrap
forms of licensing agreements, the terms of which are generally not known to the user
until the software has been paid for and delivered to the user, but has since 2013 implicitly
recognized them.!® In this regard the FAR is in accord with the current commercial law of
many jurisdictions, which generally recognize and enforce terms of licensing agreements,
which are neither negotiated nor known to the user until the software has been paid for
and delivered. Moore v. Microsoft Corp., 741 N.Y.S.2d 91, 92 (N.Y. App. Div.

2002) (clickwrap license agreement upheld); Feldman v. Google, Inc., 513 F. Supp. 2d
229, 233 (E.D. Pa. 2007) (clickwrap agreement enforceable); Recursion Sofiware, Inc. v.
Interactive Intelligence, Inc., 425 F. Supp. 2d 756, 782—84 (N.D. Tex. 2006) (finding
clickwrap agreement valid and enforceable, but denying summary judgment on breach of
contract claim due to issues of material fact); I. Lan Systems, Inc. v. Netscout Serv. Level
Corp., 183 F. Supp. 2d 328, 338-39 (D. Mass. 2002) (clickwrap agreement upheld); M.4.
Mortenson Co. v. Timberline Software Corp., 140 Wash. 2d 568, 998 P.2d 305 (2000)
(never viewed shrinkwrap agreement provisions enforced); Hill v. Gateway 2000, Inc. 105
F.3d 1147 (7* Cir. 1997) (enforcing shrinkwrap license terms); Chamberlain v. LG
Electronics U.S.A., Inc., 2017 WL 3084270 (C.D. Cal. 2017) (noting New York,
Washington, and Florida enforce shrinkwrap licensing terms); see also Robert J. Morrill,
Contract Formation and the Shrink Wrap License: A Case Comment on ProCD, Inc. v.
Zeidenberg, 32 New Eng. L. Rev. 513 (Winter 1998), which discusses the evolution in the
law over the recent decades, in which courts moved from almost uniformly initially
refusing to enforce shrinkwrap licensing agreements, to the current status where such
agreements are more accepted and enforced due to the underlying change in the way
business is currently conducted.

We note also that the law generally does not permit a party to avoid the terms of
a contract on the ground that he or she failed to read it. Hirsch v. Citibank, N.A., 542
F. App’x 35, 37 (2d Cir. 2013); see also Giesler v. United States, 232 F.3d 864 (Fed.
Cir. 2000) (contractor’s failure to read specification amounted to gross negligence);
Fraass Surgical Mfg. Co. v. United States, 215 Ct. Cl. 820, 830 (1978) (failure to read

13 See FAR 12.216 and references to “click-wrap and “browse-wrap” licensing
agreements in FAR 52.212-4(u)(ii), which expresses an objection only to any
indemnification provisions that might be included, which would violate the
Anti-Deficiency Act, 31 U.S.C. § 1341.
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contract irrelevant, contractor should have known better); Richardson Camera Co. v.
United States, 199 Ct. Cl. 657, 665 (1972) (failure to read contract not a defense to
consequences of such an omission).

In this case, despite a contract expressly purchasing software licenses, the
government never requested the opportunity to review the terms of the license prior to
awarding the contract, nor did it object to the license upon its receipt. Where the assent
to terms of a contract is largely passive, as is usually the case with software licensing
agreements, courts have often based the decision of whether to enforce the contract on
whether a reasonably prudent offeree would be on “inquiry” notice of the terms at issue.
Schnabel v. Trilegiant Corp., 697 F.3d 110, 120, 126-27 (2" Cir. 2012). Inquiry notice,
or constructive notice, is actual notice of circumstances sufficient to create a duty of
inquiry and has been routinely found to apply to the government previously in cases
involving bid mistakes and ratification, amongst others. See, e.g., Carl J. Bonidie, Inc.,
ASBCA No. 25769, 82-2 BCA 9 15,818 (knowledge of extra work directed by Base
Engineer imputed to the contracting officer); Williams v. United States, 130 Ct. Cl. 435
(1955) (knowledge imputed to contracting officer resulted in ratification of unauthorized
act); Chernick v. United States, 178 Ct. Cl. 498 (1967) (contracting officer should have
known of bid mistake). The 2™ Circuit in Schnabel, 697 F.3d at 124, stated:

Courts, including this one, have concluded as a
matter of law in some circumstances that parties were on
inquiry notice of the likely applicability of terms to their
contractual relationship even when those terms were
delivered after that relationship was initiated. These
decisions appear to have in common the fact that in each
such case, in light of the history of the parties’ dealings
with one another, reasonable people in the parties’
positions would be on notice of the existence of the
additional terms and the type of conduct that would
constitute assent to them.

Based on the foregoing, it does not matter that the contracting officer had no
actual knowledge of the terms of the licensing agreement. The circumstances support
finding the contracting officer had a duty to inquire as to its terms, which he failed to
do, and to impute knowledge of same to him. Accordingly, based on the fact that it is,
and has been, the policy of the federal government prior to the award of the contract to
accept the terms of licensing agreements offered by vendors of commercial software
that are customarily provided by the vendor to other purchasers and that vendors of
commercial software have long included shrinkwrap and clickwrap license agreements
with their software, which many courts have found to be valid, enforceable contract
terms and the FAR currently also recognizes the validity of clickwrap and shrinkwrap
licenses, we find the contract included the licensing agreement appellant shipped with
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its software. We also hold the government can be bound by the terms of a commercial
software license it has neither negotiated nor seen prior to the receipt of the software,
so long as the terms are consistent with those customarily provided by the vendor to
other purchasers and do not otherwise violate federal law.

Ruling the contract includes the license agreement raises two further issues:
(1) did the contract involve commercial software, and (2) was the license agreement
provided to the government one customarily provided to other purchasers? These
were not issues discussed by the parties in their briefing, but we address them given
the discussion above regarding the government’s policy regarding commercial
software and how it factors into this decision. We find the record and law are
sufficiently clear to decide the issues without additional input from the parties.

The Contract was for Commercial Software

The FAR includes a definition of “Commercial computer software.” FAR
2.101. The FAR defines this term as any computer software that is a “commercial
item,” which in pertinent part is defined as:

(1) Any item, other than real property, that is of a
type customarily used by the general public or by
non-governmental entities for purposes other than
governmental purposes, and—

(i) Has been sold, leased, or licensed to the general
public; or,

(ii) Has been offered for sale, lease, or license to
the general public;

(2) Any item that evolved from an item described
in paragraph (1) of this definition through advances in
technology or performance and that is not yet available in
the commercial marketplace, but will be available in the
commercial marketplace in time to satisfy the delivery
requirements under a Government solicitation;

(3) Any item that would satisfy a criterion
expressed in paragraphs (1) or (2) of this definition, but
for—

(i) Modifications of a type customarily available in
the commercial marketplace; or
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(ii) Minor modifications of a type not customarily
available in the commercial marketplace made to meet
Federal Government requirements. Minor modifications
means modifications that do not significantly alter the
nongovernmental function or essential physical
characteristics of an item or component, or change the
purpose of a process. Factors to be considered in
determining whether a modification is minor include the
value and size of the modification and the comparative
value and size of the final product. Dollar values and
percentages may be used as guideposts, but are not
conclusive evidence that a modification is minor;

(4) Any combination of items meeting the
requirements of paragraphs (1), (2), (3), or (5) of this
definition that are of a type customarily combined and sold
in combination to the general public;

(8) A nondevelopmental item, if the procuring
agency determines the item was developed exclusively at
private expense and sold in substantial quantities, on a
competitive basis, to multiple State and local governments.

One could argue appellant’s software does not completely meet this definition because it
has not been sold to the general public customarily (finding 2). Nonetheless, we find
appellant’s software to be commercial software within the meaning of the FAR because
it was developed without any government funding, appellant has sold it to at least one
non-governmental entity, its function, translating one language to another, is not
inherently governmental or non-commercial, the record includes some evidence that it is
a product that has been sold to the public, albeit in an allegedly unauthorized manner,
and most importantly, the contracting officer considered it to be a commercial item, and
purchased the licenses under a FAR Part 12, commercial items contract (findings 2, 9,
11, 16-18, 31). The record also includes evidence that appellant modified the software
by deleting the online registration requirement and inserting a unique version number
and the product identification key numbers (findings 18-20). We do not regard deleting
the online registration requirement, which appellant unilaterally elected to make
believing it would facilitate the government’s use of the software, to change the
software’s commercial status. First, the change does not affect the core purpose of the
software, which is translation. Second, the change merely substituted one form of
registration for another. It did not add any requirement that was not previously required.
It merely changed the way the registration was to be made, from an online only process
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to permit both online and non-online registration. (/d.) The same is true for the
insertion of the version number and product identification numbers. We view these

changes as being non-material and not affecting the software’s “commercial” status
under the FAR.

The License Agreement does not Differ Materially from Appellant’s Standard License
Agreement

An argument could also be made that the license agreement was not the
standard license agreement that appellant offered to its other customers. This also is
an important factor in our decision, given the policy set forth in FAR 12.212 for the
government to acquire commercial software pursuant to licenses customarily provided
to the public. This argument would center on the fact that the long form of the license
that appellant sent with the software expressly states it is not appellant’s standard
license agreement, reflecting the insertion of the requirement that the government
provide appellant with notice of the software’s activation that appellant made to the
licensing agreement. (Finding 22)

Although the record includes no copy of appellant’s standard single use license, it
is evident from the totality of the testimony of appellant’s witnesses, Messrs. Daroui and
Manghi, that the license agreement appellant included with the software shipped to the
government differed from its standard license in only one way, i.e., the addition of the
requirement that the government provide appellant with a list of the activations, which
appellant felt was needed after it deleted the online registration process (findings 17-18).
Ordinarily, the activation occurs automatically as part of the online registration, but due
to appellant’s decision to delete the online registration, activation notification had to be
provided by other methods and appellant added the activation notification requirement to
the license agreement to reflect this (id.). The core function or purpose of the license
agreement, to grant permission for use on only one computer system per copy of the
software, did not change. Nor did the requirement for notice of activation change, only
the form of the notice changed. We find the license agreement appellant provided to the
government did not differ materially from that which appellant customarily provided to
other purchasers of its software.

The Government Breached the Contract

We turn now to the issue of whether the government breached the contract as alleged
by appellant. As the claimant, appellant bears the burden of proving an affirmative,
monetary claim against the government by a preponderance of the evidence. M.A.
Mortenson Company, ASBCA No. 53062 et al., 01-2 BCA 931,573, and cases cited
therein. Appellant must establish liability, causation, and resultant injury. Wilner v. United
States, 24 F.3d 1397, 1401 (Fed. Cir. 1994) (en banc); see also Wunderlich Contracting Co.
v. United States, 173 Ct. CI. 180 (1965). The elements of a breach of contract claim are:

23 210







(1) a valid contract between the parties; (2) an obligation or duty on the part of the
government arising out of the contract; (3) a breach of that duty; and (4) damages caused by
the breach. Lockheed Martin Integrated Systems, Inc., ASBCA Nos. 59508, 59509, 17-1
BCA 936,597 at 178,284 citing San Carlos Irrigation & Drainage Dist. v. United States,
877 F.2d 957, 959 (Fed. Cir. 1989); Military Aircraft Parts, ASBCA No. 60009, 16-1 BCA
936,388 at 177,410; Northrop Grumman Systems Corporation Space Systems Division,
ASBCA No. 54774, 10-2 BCA 34,517 at 170,237). To succeed, appellant must prove all
four of the elements.

We have already determined appellant has proven the first element. The
government argues appellant cannot prove the second element because no duties are
expressly set forth in the license (gov’t br. at 23-27). We agree in part and disagree in
part. We agree with the government with respect to appellant’s assertions that the
government breached the contract by permitting users other than personnel assigned to
the 27 BCT use the software. There is no evidence that this was a duty placed upon
the government by the license. The license includes no such limitation. Both the long
form and clickwrap versions of the license identify who the licensee is. Both versions
expressly state the licensee is the “US Government.” (Finding 22) We interpret this to
mean any government employee, or employee of a contractor acting on behalf of the
government or other agent of the government, may use the software, so long as it is not
installed on more than 20 computers total. If appellant intended to restrict the use of
the software to government employees assigned to the 2™ BCT solely, it needed to
clearly say so in the license. Consequently, appellant has failed to establish the
government had any duty to limit use of the software only to personnel assigned to the
2" BCT and thus is unable to prove this asserted breach of the contract. Thus we need
not address the remaining two elements with respect to this claimed breach.

This leaves four remaining asserted breaches; that the government installed the
same copy of the software on more than one computer, the government failed to provide
a list of activations, the government failed to keep the software from being copied and
distributed to others, and the government failed to maintain a point of contact during
contract performance. The first two involve duties that are expressly set forth in the
license. The license, both the long form and the shrinkwrap versions, clearly states the
software is only for use on a single computer system and is not to be installed on
multiple computers. We find this language clearly expresses a duty. Similarly, the long
form version of the license clearly sets forth the government’s duty to provide appellant
with a list of the activations. (Finding 22) Accordingly, appellant has satisfied the
second element of a breach claim with respect to these two asserted breaches.

We agree with the government that there is no express duty set forth in the
license with regard to the last two asserted breaches. This does not necessarily lead to
a finding that the license included no duty the government may have violated. It is
well established that contracts can include implied duties, such as the duty of good
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faith and fair dealing. SIA Construction, Inc., ASBCA No. 57693, 14-1 BCA 9 35,762
at 174,986 (citing Metcalf Construction Co. v. United States, 742 F.3d 984, 990 (Fed.
Cir. 2014)). The implied duty of good faith and fair dealing is limited by the
circumstances involved in the contract. The implied duty prohibits acts or omissions
that, though not proscribed by the contract expressly, are inconsistent with the
contract's purpose and deprive the other party of the contemplated value. See First
Nationwide Bank v. United States, 431 F.3d 1342, 1350 (Fed. Cir. 2005) (duty was
breached by legislation that “changed the balance of contract consideration™). The
Supreme Court has addressed implied duties in contracts stating:

[A] contract includes not only the promises set forth in
express words, but, in addition, all such implied provisions
as are indispensable to effectuate the intention of

the parties and as arise from the language of the contract
and the circumstances under which it was made, 3
Williston on Contracts, § 1293; Brodie v. Cardiff
Corporation, [1919] A. C. 337, 358])]....

Sacramento Navigation Co. v. Salz, 273 U.S. 326, 329 (1927). The Board also has
indicated that when considering implied duties that the circumstances involved in the
contract must be considered. Free & Ben, Inc., ASBCA No. 56129, 09-1 BCA
934,127 at 168,742 (citing Coastal Government Services, Inc., ASBCA No. 50283,
99-1 BCA 930,348 at 150,088). The government argues:

As CiyaSoft would have it, the Board should read into
every software contract a nebulous implied duty on behalf
of the agency to safeguard and protect the vendor’s
software. Such a reading of a government contract is not
only inapposite to the well-established principle that terms
of a contract should be expressed therein. Moreover,
where, as here, CiyaSoft could pursue a copyright
infringement action to protect its rights in software, there is
no need to create such a sweeping duty from whole cloth.
Because the express language of the Contract does not
establish a duty of care, none exists.

(Gov’t br. at 25) Based on the precedent discussed above, we find the government’s
argument unpersuasive and decline to follow it. We hold that in the circumstances of a
contract for a single-use software license, an implied duty exists that the licensee will take
reasonable measures to protect the software, to keep it from being copied indiscriminately,
which obviously could have a deleterious effect on the ultimate value of the software to the
licensor. General support for such a conclusion is found in the Supreme Court’s opinion
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in United States v. Bostwick, 94 U.S. 53, 65-66 (1876), which involved a dispute over the
terms of a lease agreement. The Supreme Court stated:

[I]n every lease there is, unless excluded by the operation of
some express covenant or agreement, an implied obligation
on the part of the lessee to so use the property as not to
unnecessarily injure it.... This implied obligation is part of
the contract itself, as much so as if incorporated into it by
express language. It results from the relation of landlord
and tenant between the parties which the contract creates.

See also A&B Ltd. Partnership v. GSA, GSBCA No. 15208, 04-1 BCA 932,439 at
160,504-05. We see no reason why a similar duty should not be applicable to software
licenses, which resemble leases to some degree in that only a limited use of the
property, rather than its entirety is being conveyed. We hold that in every software
license, as part of the implied duty of good faith and fair dealing there is an implied
obligation on the part of the licensee to use the property in a manner so as to not
unnecessarily damage the software’s value to the licensor. This duty would necessarily
include taking reasonable measures to protect it from being copied indiscriminately in
the case of single use licenses.

The government also argues, citing Metcalf Constr. Co. v. United States, 742
F.3d 984, 991 (Fed. Cir. 2014); and Century Exploration New Orleans, LLC v. United
States, 745 F.3d 1168, 1179 (Fed. Cir. 2014), that it would be improper to impose an
implied obligation upon it because it would change, or exceed, the duties expressly set
forth in the contract (gov’t br. at 26). The government failed to explain how this
implied duty would conflict with, exceed, or otherwise alter the express provisions of
the contract, particularly in light of the government’s argument the contract imposed
no duties on the government. We do not agree that the implied duty would have the
effect the government argues it would have. With regard to its assertion the
government breached the contract by permitting others to copy the software we find
that appellant has met the second element of a breach of contract claim, i.e., the
government has an implied duty to take reasonable measures to protect single-use
license software from being copied and distributed to others.

We also find appellant met the second element of a breach of contract claim with
respect to its assertion the government failed to maintain a point of contact during
performance of the contract. It is self-evident that a party’s performance of a contract
could require communication with the other party to the contract and that the failure to
facilitate same, by maintaining a point of contact, could be a breach of the implied duty
of good faith and fair dealing through a lack of cooperation. Precision Pine & Timber,
Inc. v. United States, 596 F.3d 817, 820 n.1 (Fed. Cir. 2010) (duty to cooperate is part of
the implied duty of good faith and fair dealing).
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Next we consider whether appellant has satisfied the third element of a breach of
contract claim, that the government breached a duty under the contract. We find that
appellant has done so with two of its breach claims, but has not with respect to the
remaining two. Appellant has not proven the government breached the implied duties
we have found to exist within the contract. With respect to the assertion that the
government failed to maintain a point of contact, appellant’s evidence relates primarily
to the contracting officer and the difficulties it had communicating with him. The record
indicates appellant’s efforts to contact the contracting officer occurred mostly in 2013,
well after the contract’s one-year performance period, as asserted by appellant.
(Findings 28, 34) Even if we were to accept this evidence as proof of a failure to
cooperate, appellant has offered no authority for the proposition that the government
must continue to cooperate after the contract’s performance period and we are unaware
of any such authority. We have held previously that the duty to cooperate does not arise
unless there is a contract in existence. CAE USA, Inc., ASBCA No. 58006, 13 BCA
935,323 at 173,390-91. We see no reason to extend this duty into a period appellant
contends is beyond the contract’s performance period. In any event, we do not accept
the evidence of appellant’s difficulties in reaching the contracting officer as proof the
duty to cooperate was breached. The record indicates appellant’s difficulties in reaching
the contracting officer were due to his not being present at the time appellant attempted
to reach him, first due to time-off for Christmas and subsequently to his having left the
country because his tour of duty had been completed. (Findings 28, 34) There is no
evidence that there was any purposeful effort on the part of the government to avoid
communicating with appellant or other wrongful conduct that would establish the duty
to cooperate had been breached in relationship to the contracting officer. Furthermore,
the contract indicated that MAJ Wirey was the point of contact and the record includes
no evidence that appellant made any attempt to contact him until late 2012, and then
only once. The record is unclear whether he was still present in Afghanistan at this time.
(Finding 34) This attempt to contact MAJ Wirey also occurred beyond the end of the
performance period of the contract as asserted by appellant and again does not prove any
wrongful action by the government to avoid communicating with appellant, particularly
as it involves only a single attempt at communication. The record does not support
finding the government breached the duty to cooperate with appellant as asserted.

Nor has appellant established that the government breached the implied duty to
take reasonable measures to protect the software from being copied. We understand
appellant is relying on the following facts to make its case with respect to this element
of the breach of contract: that copies of the software appeared for sale in Afghanistan
. and Iran, the email conversation it had with LT Huang and more importantly on the
testimony of Mr. Aminy regarding the copies he witnessed being installed on his own
and his colleagues laptops. (Findings 29-31, 33) None of this evidence establishes
that the government failed to take reasonable measures to keep the software from being
copied. First, appellant never established what the government did, or did not do with
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the software after it was received. Despite evidence in the record that the software
would have been given to the logistics and supply office to distribute and then to the
communications personnel to install, appellant provided no evidence regarding what
these offices did or did not do with respect to the software. (Finding 25) The evidence
relating to appellant’s communication from LT Huang does not support finding the
contract was breached. Instead, if anything, it tends to support that government
personnel were mindful of the software license and were acting appropriately.
Although LT Huang was aware that the 2°/101 BCT had a copy of the software, she
contacted appellant to obtain information regarding same. This is evidence of an
appropriate action, not an improper one. Similarly, the fact that copies appeared in
markets in Afghanistan and Iran does not necessarily indicate any responsibility on the
government’s part. Appellant failed to introduce any evidence tracking the software
subsequent to the point of MAJ Wirey’s receipt in October 2010 and what the
government did or did not do to protect it. Appellant has conceded the software could
have been stolen. (Finding 40) The government argues that appellant is seeking to
impose strict liability on it for the alleged unauthorized copying (gov’t br. at 22-23).
Although appellant does not make this argument expressly, it has failed to provide any
evidence of any fault or failure on the part of the government. It is as if appellant
assumes that it has no burden of proving anything more than that the software was
delivered and subsequently misused, which is very much like a strict liability
approach. Appellant has cited no authority for holding the government to a strict
liability standard, a tort concept, and we decline to adopt same with regard to the
performance of contractual duties.

With respect to Mr. Aminy’s testimony, the record indicates only that he
witnessed an unspecified number of copies being installed on his and his colleague’s
computers (finding 30). There is no evidence that more than the 17 unaccounted for
copies of the software were installed, or that the copies he witnessed being installed
were not part of these 17 unaccounted for copies that had been licensed to the
government, or that they were being installed without the government’s knowledge
and approval. Despite being aware of the names of supervisory personnel from
Mr. Aminy’s employer, or previous employer, who potentially could have provided
evidence regarding the number of copies that were installed and whether it was being
done with the government’s knowledge and approval, or if without same, and how
they came into possession of the software, appellant elected not to provide any
evidence from these individuals. (Findings 30, 32) Appellant’s complaint, which
pleads that it will make the names and addresses of these individuals available to the
government suggests that it assumed this burden belonged with the government
(59519, compl. at 4-5). Appellant’s complaint includes allegations that hundreds of
copies were installed, but the evidence appellant has included in the record do not
support this (id.). Allegations made in a complaint do not constitute proof. Swanson
Group, Inc., ASBCA No. 47677, 96-2 BCA 1 28,565.
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Appellant has presented no evidence to support its
allegations and all of its important allegations have been
denied thus putting them in issue.... The Board has held on
many occasions that claim letters and pleadings are not
proof of disputed facts.

William G. Knight, d/b/a K&E Bus Line, ASBCA No. 10783, 65-2 BCA 5099 at
24,021 (citing C.W. Hilton, ASBCA No. 10263, 65-1 BCA §4766). Consequently, all
of appellant’s breach of contract claims based on the breach of an implied duty must also
fail because appellant has not provided any evidence that there was a breach of these
duties.

We turn now to the other two breach claims, relating to the assertions that a single
copy of the software was installed on more than one computer and that the government failed
to provide appellant with a list of activations or registered users. We find appellant has
proven that the government installed a single copy of the software on more than one
computer. The evidence establishes that a single copy of the software was registered to two
separate computers and that the registrations were linked to SPC Sahar’s official army email
address. (Findings 17, 27) Although SPC Sahar testified he did not recall ever having
installed software, this does not rule out the possibility that he did, or that someone from the
communications shop had installed the software on his behalf and does not explain the
registrations associated with his official government email address. We find appellant has
satisfied the third element in this instance, which the government failed to rebut. The
assertion that the government failed to provide appellant with a list of the activations or
registered users was also unrebutted. (Findings 28, 32, 36) The government’s sole defense
to this claim was that it had no such duty. Accordingly, appellant has also established the
government breached a duty with respect to this asserted claim.

The fourth element of a breach of contract claim, damage, also needs to be
established by appellant with respect to these last two breach claims. It does not
matter that the appeal has been bifurcated in accordance with the Board’s standard
practice. Appellant must present some evidence that it was damaged by the
governmental actions of which it complains even in a hearing which is limited to the
issue of liability. As stated by the court in Puritan Associates, 215 Ct. Cl. 976, 978
(1977):

Even if, as here, the assessment of damages is reserved for
the quantum phase of the case, the plaintiff as part of its
proof of entitlement, must show it was damaged to some
extent, by defendant’s derelictions....

See also Cosmo Constr. Co. v. United States, 451 F.2d 602, 605-06 (Ct. CI. 1971). We find

appellant has satisfied this element. It has proved the government installed a duplicate copy
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on more than one computer, which damaged appellant by depriving it of the license fee the
government would have had to otherwise pay to obtain a valid copy of the software. The
government’s failure to provide appellant with the list of activations or registered users may
have damaged appellant by undermining its ability to have proven that more copies of the
software than were licensed were used by the government.

CONCLUSION

ASBCA No. 59519 is dismissed for lack of jurisdiction. With regard to ASBCA
No. 59913, we find the government has breached the contract by violating the terms of the
license agreement in two respects: it permitted the installation of a single copy of the
software onto more than one computer and it failed to provide appellant with a list of the
registered users. We sustain the appeal in this regard. In all other respects the appeal is
denied. The appeal is remanded to the parties for resolution of the damages due appellant
stemming from its properly-certified claim dated October 23, 2014.

Gl NN

CHRIST®PHER M. MCNULT\{}
Administrative Judge
Armed Services Board

Dated: June 27, 2018

of Contract Appeals
I concur I conc@/(/\—
RICHARD SHACKLEFORD OWEN C. WILSON
Administrative Judge Administrative Judge
Acting Chairman Vice Chairman
Armed Services Board Armed Services Board
of Contract Appeals of Contract Appeals
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I certify that the foregoing is a true copy of the Opinion and Decision of the
Armed Services Board of Contract Appeals in ASBCA Nos. 59519, 59913, Appeals of
CiyaSoft Corporation, rendered in conformance with the Board’s Charter.

Dated:

JEFFREY D. GARDIN
Recorder, Armed Services
Board of Contract Appeals
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Pre-Hearing Matters


Stipulations


Contract Dispute of Morpho Detection, Inc., 08-TSA-039 (Findings and Recommendations at 21, n.11), aff’d 717 F.3d 975 (DC Cir. 2013) (“Stipulations are not absolutely binding on forums, which have broad discretion in determining whether to hold a party to a stipulation”)


Excluding Evidence


Yates-Desbuild Joint Venture, 15-1 B.C.A. ¶ 35996 (Purpose of a motion in limine is “to prevent a party before trial from encumbering a record with irrelevant, immaterial, or cumulative matters…Such a motion enables a [tribunal] to rule in advance on the admissibility of documentary or testimonial evidence and thus expedite and render efficient a subsequent trial.’”)
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Expert Testimony


Rumsfeld v. United Techs. Corp., 315 F.3d 1361 (Fed. Cir. 2003)


ASBCA considered expert testimony in determining whether payments made under collaboration agreements with foreign parts suppliers were material costs.  


On appeal, the Federal Circuit disposed of the expert testimony:


“Contrary to the Board's approach, the central issue we confront—the interpretation of CAS—is an issue of law, not an issue of fact, as we have made clear in our prior decisions.” 


Expert testimony “as to the proper interpretation of those regulations is simply irrelevant to our interpretive task; such evidence should not be received, much less considered, by the Board on the interpretive issue.”
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Judges Panel: Bios

e ASBCA: Vice-Chairman Owen Wilson

o Judge Wilson received a B.S. in Political Science in 1987 from James Madison
University and a J.D. from the College of William and Mary Marshall-Wythe
School of Law in 1991. He served as a Law Clerk at the Armed Services Board of
Contract Appeals from 1991 to 1993. Upon leaving the Board, he joined the
Office of the General Counsel for the Navy and reported to the Military Sealift
Command as an Assistant Counsel (1993 — 1998) and later appointed Associate
Counsel (1998 — 2006) for the Special Missions and Prepositioning programs. He
transferred to the Naval Sea Systems Command where he provided advice on
major weapons systems procurements (electronic warfare and naval gun
programs) and the Deactivated Ship Donation program. He received the Navy’s
Procurement Excellence Award in 2005 and the Navy’s Superior Service Award
in 2006. Judge Wilson is admitted to the bar in the District of Columbia and
Pennsylvania. On September 17, 2007, he was appointed to the Armed Services
Board of Contract Appeals. Appointed Vice Chairman, effective August 6, 2017.

e CBCA: Judge Kyle Chadwick
o Judge Kyle Chadwick is an Administrative Judge of the U.S. Civilian Board of

Contract Appeals. Before joining the board in 2016, Judge Chadwick spent 21
years as a civil litigator, including at the U.S. Department of Justice (1999-2008),
the Federal Trade Commission (2008-2010), the U.S. Army Legal Services
Agency (2013- 2016), and three law firms, all in Washington, D.C. A graduate of
Harvard College and Stanford Law School, Judge Chadwick clerked for the late
Judge Pamela Ann Rymer of the U.S. Court of Appeals for the Ninth Circuit.

e PSBCA: Judge Gary Shapiro

o Judge Gary Shapiro was appointed Judicial Officer by Postmaster General
Brennan in November 2015. In that capacity, Judge Shapiro serves as chairman of
the Postal Service Board of Contract Appeals under the Contract Disputes Act and
as vice president of the Judicial Officer department. Beginning in 1986, he served
in the Office of the General Counsel, both in Headquarters and in the Western
Area Field Office, in a variety of attorney positions concentrating in litigation and
contract law. He has served as a judge since 2008, having been appointed by
Postmaster General Potter. From 2012 to 2015, Judge Shapiro served as Associate
Judicial Officer and vice chairman of the Postal Service Board of Contract
Appeals, under an appointment by Postmaster General Donohoe. Judge Shapiro
served as president of the Boards of Contract Appeals Bar Association and, in
2015, was presented with the Bar Association’s Lifetime Service Award. Judge
Shapiro attended the Georgetown University Law Center, where he graduated







magna cum laude with a Juris Doctor degree, and also holds a Bachelor of Arts
degree in political science.

e GAO CAB: Jonathan Kang

o Jonathan Kang is a Deputy Assistant General Counsel in the Procurement Law
Division of the U.S. Government Accountability Office (GAQO) where he serves
in a quasi-judicial role in deciding bid protests. He frequently lectures on GAQO's
bid protest process and contract formation issues. He is a member of the steering
committee for the D.C. Bar Government Contracts and Litigation Section. Mr.
Kang is a graduate of VVassar College and The George Washington University
Law School.

e FAA ODRA: Judge John A. Dietrich

o Administrative Judge Dietrich joined the Office of Dispute Resolution for
Acquisition (ODRA) in January 2009. Prior to joining the ODRA, Judge Dietrich
worked in the Department of the Navy’s (DON) Office of the General Counsel for
over twenty years. His DON career began at the Naval Supply Systems Command
as a law clerk and later an assistant counsel working on protests before the
General Services Board of Contract Appeals and the General Accounting Office.
He joined the Navy Litigation Office in 1990, and in 1996, became a Senior Trial
Attorney. Most recently, he served as the Assistant General Counsel (Alternative
Dispute Resolution). While with the DON, he received the DON Superior
Civilian Service Award once, the Meritorious Civilian Service Award twice, and
Navy Litigation Office’s annual Edward Connolly Award for Excellence in the
field of litigation. Judge Dietrich’s bachelor’s degree in chemistry is from
Virginia Polytechnic Institute and State University (a.k.a., Virginia Tech). His
Juris Doctorate is from George Mason University School of Law.

e DCCAB: Judge Maxine McBean

o Judge Maxine E McBean was appointed to the Contract Appeals Board by Mayor
Vincent Gray on July 12, 2011. Judge McBean has extensive experience
providing counsel on matters concerning government contracting and bid protests
for both private and public entities. Formerly, she served as Deputy General
Counsel of the National Capital Revitalization Corporation and held the dual role
of Procurement Officer responsible for procurements, vendor and developer
agreements, and legal oversight of the company’s contracting practices. She has
also worked in the financial services industry where she provided advice on
mortgage loan portfolio issues particularly with respect to federal and state
regulatory compliance. Judge McBean received her Bachelor of Arts degree from
Florida International University, a Master of Arts from the University of Florida,
a Juris Doctorate from Southwestern Law School, and a Master of Laws from the
University of Miami.
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