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image39.emf
TCI Opening  Brief.pdf


TCI Opening Brief.pdf


Nos. 13-2190(L), 13-2191 
 


 
IN THE UNITED STATES COURT OF APPEALS 


FOR THE FOURTH CIRCUIT 
 
 


UNITED STATES EX REL. OMAR BADR, 
 


Plaintiffs-Appellants, 
 


v. 
 


TRIPLE CANOPY, INC., 
 


Defendant-Appellee. 
 
 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 


 
 


BRIEF FOR PLAINTIFF-APPELLANT 
UNITED STATES OF AMERICA 


 
 


DANA J. BOENTE 
 Acting United States Attorney 
 
RICHARD W. SPONSELLER 
PETER S. HYUN 
 Assistant United States Attorneys 
 U.S. Attorney’s Building 
 2100 Jamieson Avenue 
 Alexandria, VA 22314 
 
 


STUART F. DELERY 
 Assistant Attorney General 
MICHAEL S. RAAB 


(202) 514-4053 
CHARLES W. SCARBOROUGH 


(202) 514-1927 
Attorneys, Appellate Staff 
Civil Division, Room 7244 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC  20530 


 
 







TABLE OF CONTENTS 
 
   Page 
 
STATEMENT OF JURISDICTION ................................................................................. 1 
 
STATEMENT OF THE ISSUES ....................................................................................... 1 
 
STATEMENT OF THE CASE .......................................................................................... 2 
 
STATEMENT OF FACTS .................................................................................................. 4 
 
 A. Statutory Background ...................................................................................... 4 
 
 B. Factual Background ......................................................................................... 5 
 
 C. District Court Proceedings ............................................................................. 9 
 
SUMMARY OF ARGUMENT ......................................................................................... 16 
 
STANDARD OF REVIEW ............................................................................................... 20 
 
ARGUMENT ....................................................................................................................... 20 
 
 I. THE DISTRICT COURT ERRED IN  
  DISMISSING THE UNITED STATES’  
  COMPLAINT FOR FAILURE TO ALLEGE  
  AN “OBJECTIVELY FALSE STATEMENT” 
  IN TCI’S INVOICES ................................................................................... 21 
 
  A. TCI’s Claims For Payment Were  
   Expressly False Or Fraudulent ........................................................ 22 
 
  B. TCI’s Claims For Payment Were  
   Impliedly False Or Fraudulent ......................................................... 24 
 
  


i 
 







 II. THE DISTRICT COURT ERRED IN  
  DISMISSING THE UNITED STATES’  
  COMPLAINT FOR FAILURE TO ALLEGE  
  THAT A GOVERNMENT OFFICIAL  
  ACTUALLY REVIEWED AND RELIED  
  UPON THE FALSIFIED WEAPONS  
  SCORECARDS ............................................................................................. 38 
 
CONCLUSION ................................................................................................................... 42 
 
STATEMENT CONCERNING ORAL ARGUMENT 
  
CERTIFICATE OF COMPLIANCE 
 WITH FEDERAL RULE OF APPELLATE  
 PROCEDURE 32(a) 
 
CERTIFICATE OF SERVICE 
 
ADDENDUM 
 
 


TABLE OF AUTHORITIES 
 
Cases: 
 
  Allison Engine Co. v. United States ex rel. Sanders, 


 128 S. Ct. 2123 (2008) ..................................................................................... 4, 25, 39 
 
  Chao v. Rivendell Woods, Inc., 415 F.3d 342 (4th Cir. 2005) ............................................. 16 
 
  Chesbrough v. VPA, 655 F.3d 461 (6th Cir. 2011) ........................................................... 33 
 
  Cook County, Illinois v. United States ex rel. Chandler, 


 538 U.S. 119 (2003) ................................................................................................... 21 
 
  Davis by Davis v. Phila. Hous. Auth., 121 F.3d 92 (3d Cir. 1997) .................................... 22 
 
 


ii 
 







  Domino Sugar Corp. v. Sugar Workers Local Union, 
 10 F.3d 1064 (4th Cir. 1993) .................................................................................... 16 


 
  Harrison v. Westinghouse Savannah River Co., 


 176 F.3d 776 (4th Cir. 1999) ........................................................... 26, 28, 35, 37, 40 
 
  Ignacio v. United States, 674 F.3d 252 (4th Cir. 2012) ....................................................... 20 
 
  Laidley v. McClain, 914 F.2d 1386 (10th Cir. 1990) ......................................................... 22 
 
  Le Sueur-Richmond Slate Corp. v. Fehrer, 666 F.3d 261  
  (4th Cir. 2012) .............................................................................................................. 5 
 
  Longhi v. Lithium Power Techs., 575 F.3d 458 (5th Cir. 2008) .......................................... 40 
 
  Rainwater v. United States, 356 U.S. 590 (1958) ................................................................. 21 
 
   Shaw v. AAA Engineering & Drafting, Inc., 213 F.3d 519 
  (10th Cir. 2000) ................................................................................................... 25, 35 
  
  Tellabs, Inc. v. Makor Issues & Rights, Ltd., 


 551 U.S. 308 (2007) ..................................................................................................... 6 
 
  United States ex rel. Augustine v. Century Health Servs., Inc., 


 289 F.3d 409 (6th Cir. 2002) .................................................................................... 35 
 
  United States ex rel. Ebeid v. Lungwitz, 616 F.3d 993  
  (9th Cir. 1020) ............................................................................................................ 35 
 
  United States ex rel. Eisenstein v. City of New York, 


 129 S. Ct. 2230 (2009) .............................................................................................. 4-5 
 
  United States ex rel. Feldman v. Van Gorp., 


 697 F.3d 78 (2d Cir. 2012)........................................................................................ 40 
 
  United States ex rel. Harrison v. Westinghouse Savannah River Co., 


 352 F.3d 908 (4th Cir. 2003) .................................................................................... 40 
 


iii 
 







  United States ex rel. Hendow v. Univ. of Phoenix, 
 461 F.3d 1166 (9th Cir. 2006) ............................................................................ 25, 37 


 
  United States ex rel. Hutcheson v. Blackstone Medical, Inc., 


 647 F.3d 377 (1st Cir. 2011) ............................................................ 19, 28, 31, 34, 37 
 
  United States ex rel. Lee v. SmithKline Beecham, Inc., 


 245 F.3d 1048 (9th Cir. 2001) .................................................................................. 33 
 
  United States ex rel. Loughren v. Unum Group, 


 613 F.3d 300 (1st Cir. 2010) ..................................................................................... 40 
 
  United States ex rel. Main v. Oakland City Univ., 


 426 F.3d 914 (7th Cir. 2005) .................................................................................... 24 
 
  United States ex rel. Marcus v. Hess, 317 U.S. 537 (1943) .................................................. 26 
 
  United States ex rel. Mikes v. Straus, 274 F.3d 687  
  (2d Cir. 2001) ............................................................................................................. 35 
 
  United States ex rel. Owens v. First Kuwaiti Gen. Trading, 


 612 F.3d 724 (4th Cir. 2010) .................................................................................... 21 
 
  United Sates ex rel. Roby v. Boeing Co., 302 F.3d 637  
  (6th Cir. 2002) ............................................................................................................ 31 
 
  United States ex rel. Steury v. Cardinal Health, Inc., 


 625 F.3d 262 (5th Cir. 2013) .................................................................................... 35 
 
  United States ex rel. Wilkins v. United Health Group, Inc., 


 659 F.3d 295 (3d Cir. 2011) ..................................................................................... 35 
 
  United States ex rel. Willard v. Human Health Plan of Texas, 


 336 F.3d 375 (5th Cir. 2003) .................................................................................... 28 
 
  United States ex rel. Wilson v. Kellogg, Brown & Root, Inc., 


 525 F.3d 375 (4th Cir. 2008) .............................................................................. 28, 29 
 
  United States v. Arch Trading Co., 987 F.2d 1087 (4th Cir. 1993) .................................... 40 


iv 
 







 
  United States v. Bornstein, 423 U.S. 303 (1976) ...................................................... 13, 26, 32 
 
  United States v. Kellogg, Brown & Root Svcs, Inc., 


 800 F. Supp. 2d 143 (D.D.C. 2011) ........................................................................ 22 
 
  United States v. McIntosh, 655 F.2d 80 (5th Cir. 1981) ...................................................... 40 
 
  United States v. Neifert-White Co., 390 U.S. 228 (1968) ..................................................... 21 
 
  United States v. Rogan, 517 F.3d 449 (7th Cir. 2008) ........................................................ 40 
 
  United States v. Science Application Int'l, 626 F.3d 1257  
  (D.C. Cir. 2010) ................................................................................. 27, 28, 31, 32-35 
 
  United States v. Unified Indus., 929 F. Supp. 947 (E.D. Va. 1996) ................................... 22 
 


Statutes: 
 
  Contract Disputes Act: 
 
  41 U.S.C. 7101, et seq., ......................................................................................... 3, 15 
  41 U.S.C. 7103(c)(1) .................................................................................................. 22 
 
  False Claims Act: 
    
  31 U.S.C. 3729 et seq., ................................................................................................ 4 
  31 U.S.C. 3729(a)(1) .................................................................................................. 25 
  31 U.S.C. 3729(a)(1)(A) ........................................................... 3, 4, 10, 17-21, 24, 38 
  31 U.S.C. 3729(a)(1)(B) .................................... 3, 4, 11, 12, 14, 17-21, 23-25, 38, 39 
  
  31 U.S.C. 3729(a)(2) ............................................................................................ 25, 39 
  31 U.S.C. 3729(b) ...................................................................................................... 28 
  31 U.S.C. 3729(b)(1) .................................................................................................... 4 
  31 U.S.C. 3729(b)(4) ............................................................................................ 19, 39 
  31 U.S.C. 3730 ............................................................................................................. 1 
  31 U.S.C. 3730(a) ......................................................................................................... 4 
  31 U.S.C. 3730(b)(2) .................................................................................................... 5 
  31 U.S.C. 3730(c)(3) .................................................................................................... 5 


v 
 







  31 U.S.C. 3730(d) ........................................................................................................ 5 
  31 U.S.C. 3732 ............................................................................................................. 1 
 
  Fraud Enforcement and Recovery Act of 2009,  
 Pub. L. No. 111-21, 123 Stat. 1617 (May 20, 2009) ................................................ 4 
 
  18 U.S.C. 1001 .................................................................................................................... 40 
 
  28 U.S.C. 1291 ...................................................................................................................... 1 
  28 U.S.C. 1367 ...................................................................................................................... 1 
 


Rules:  
 
  Fed. R. App. P. 4(a)(1)(B) .................................................................................................... 1 
 
Legislative Materials: 
 
  H.R. Rep. No. 660, 99th Cong., 2d Sess. (1986) .............................................................. 4 
 
  S. Rep. No. 345, 99th Cong., 1st Sess. (1986) ............................................................ 26-27 
  S. Rep. No. 10, 111th Cong., 1st Sess. (2009) ............................................................. 4, 39 
 
 


vi 
 







STATEMENT OF JURISDICTION 


The district court had jurisdiction over this case under the False Claims Act, 31 


U.S.C. 3730 and 3732, and the supplemental jurisdiction statute, 28 U.S.C. 1367.  On 


June 19, 2013, the district court issued a decision dismissing the False Claims Act 


claims filed by the United States and the qui tam relator, Omar Badr, and the common 


law fraud claims filed by the United States.  See Joint Appendix (“JA”) at 218.  On July 


23, 2013, the court issued an order dismissing the United States’ remaining common 


law claims for lack of jurisdiction.  JA 246.  Both the United States and the relator 


filed notices of appeal on September 30, 2013, JA 247, 250, within the time allowed by 


Fed. R. App. P. 4(a)(1)(B).  This Court has jurisdiction under 28 U.S.C. 1291. 


STATEMENT OF THE ISSUES 


The United States alleges that the defendant, Triple Canopy, Inc. “(TCI”), 


falsified firearms qualification and training records for security personnel TCI 


provided to protect a military base in Iraq and knowingly billed the government for 


“guards” who did not satisfy a fundamental condition of payment under the contract:  


qualification on a U.S. Army marksmanship course.  The questions presented on 


appeal are: 


1.  Whether the district court erred in dismissing the United States’ claims  


under the False Claim Act on the ground that the government did not specifically 


allege that there were “objectively false statements” on the face of the invoices that 


TCI submitted to the Army. 


 







2.  Whether the district court independently erred in dismissing the United 


States’ claims under the False Claims Act on the ground that the government did not 


specifically allege that the Army actually reviewed and relied upon the falsified 


firearms training and qualification records submitted by TCI.  


STATEMENT OF THE CASE 


In June 2009, the United States Army awarded a one-year contract to TCI to 


provide security services at the Al Asad Airbase in Iraq – the second largest airbase in 


that country.  The contract required TCI to perform a variety of tasks pursuant to 


specifications in the statement of work.  One of those requirements was to ensure 


that the personnel TCI employed to work as “guards” protecting the base passed 


marksmanship tests on a United States Army qualification course for the weapons 


they carried and received adequate training.  In order to be paid under the contract, 


TCI had to document the training and marksmanship scores for each “guard” and 


make those documents available for inspection by government officials. 


A former employee of TCI, Omar Badr, filed a qui tam suit under the False 


Claims Act alleging that TCI knew the “guards” it provided to the Army failed the 


marksmanship tests required under the contract and were not properly trained, but 


nevertheless billed the government for their services.  The relator further alleged that 


TCI falsified the marksmanship records on qualification “scorecards” that were a 


prerequisite for payment under the contract.  The United States intervened and filed 


its own complaint asserting similar claims under the FCA and the common law. 
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In two separate decisions, the district court dismissed all the claims against 


TCI.  With respect to the United States’ FCA claims under 31 U.S.C. 3729(a)(1)(A), 


the court held, in pertinent part, “that the Government fails to state a claim because it 


failed to sufficiently plead that Defendant submitted a demand for payment 


containing an objectively false statement.”  JA 218.  The court also held that the 


government’s “false records” claim under 31 U.S.C. 3729(a)(1)(B) failed on the 


independent ground that the complaint contained no “allegation that the Government 


reviewed the weapons scorecards for the purposes of issuing payment,” and thus 


failed adequately to allege a “false claim” because it failed to allege “reliance upon the 


allegedly falsified records.”  JA 219.  The court dismissed the government’s common 


law fraud claims on similar grounds, holding that the complaint “lacks any specific 


allegations that a government official actually reviewed the records and relied upon 


them in authorizing payment to TCI,” JA 220, and dismissed the relator’s FCA claims 


on a variety of independent grounds, JA 236-39. 


Following the dismissal of the fraud claims, TCI moved to dismiss the 


remaining non-fraud causes of action for lack of jurisdiction, arguing that the 


Contract Disputes Act, 41 U.S.C. 7101, et seq., divested the court of jurisdiction over 


the contract claims once the FCA and common law fraud claims had been dismissed.  


On July 23, 2013, the district court granted that motion and dismissed the 


government’s remaining claims.  JA 246.  Both the United States and the relator 


timely appealed.      
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STATEMENT OF FACTS 


A. Statutory Background. 


The False Claims Act (“FCA”),  31 U.S.C. 3729 et seq., is “the primary vehicle 


by the Government for recouping losses suffered through fraud.”  H.R. Rep. No. 660, 


99th Cong., 2d Sess. 18 (1986).  As relevant here, the FCA prohibits any person from 


knowingly making “a false or fraudulent claim for payment or approval,” 31 U.S.C. 


3729(a)(1)(A),  or “knowingly mak[ing], us[ing], or caus[ing] to be made or used, a 


false record or statement material to a false or fraudulent claim, ” 31 U.S.C. 


3729(a)(1)(B).1  Actual knowledge of falsity is not required; instead, the FCA defines 


“knowledge” broadly to include deliberate ignorance and reckless disregard of the 


truth.  See 31 U.S.C. 3729(b)(1).  The FCA imposes civil penalties and treble damages 


as a remedy for violations.  31 U.S.C. 3729(a).    


The Attorney General may bring a civil action to recover treble damages and 


civil penalties for violations of the FCA.  31 U.S.C. 3730(a).  Alternatively, a private 


person – known as a “relator” – may bring a qui tam action “for the person and for 


the United States Government.”  31 U.S.C. 3729(b)(1).  See also United States ex rel. 


1 The Fraud Enforcement and Recovery Act of 2009 (“FERA”), Pub. L. No. 
111-21, 123 Stat. 1617 (May 20, 2009), modified and renumbered the subsections of 
31 U.S.C. 3729(a), but only the amendment to former Section 3729(a)(2) was made 
retroactive. See Pub. L. No. 111-21, § 4, 123 Stat. 1625.  That provision was designed 
“to clarify and correct erroneous interpretations of the law” in decisions such as 
Allison Engine Co. v. United States ex rel. Sanders, 128 S. Ct. 2123 (2008).  See S. Rep. No. 
10, 111th Cong., 1st Sess., at 10 (2009).  Because this case involves a one-year contract 
starting in June 2009, all of FERA’s new provisions apply here. 
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Eisenstein v. City of New York, 129 S. Ct. 2230, 2232 (2009).  When a qui tam suit is filed, 


the United States may intervene and take over the case “within 60 days after it 


receives both the complaint and the material evidence and information,” 31 U.S.C. 


3730(b)(2), or “at a later date upon a showing of good cause,”  31 U.S.C. 3730(c)(3).  


If a qui tam action results in the recovery of damages or civil penalties, the award is 


divided between the government and the relator.  31 U.S.C. 3730(d). 


B. Factual Background 


This case involves allegations that TCI, a company that had contracts to 


protect United States military and civilian personnel in dangerous areas in Iraq, 


defrauded the government by (1) knowingly providing security personnel who lacked 


the necessary training and skills to use their firearms properly, (2) actively falsifying 


the firearms marksmanship and training records required to receive payment under 


the contracts, and (3) knowingly billing the Army for “guards” who had not passed 


the basic marksmanship test required under the contract.  Because this case was 


decided on a motion to dismiss, the factual allegations in the complaints filed by the 


United States and the qui tam relator must be accepted as true and construed in the 


light most favorable to the plaintiffs.  See Le Sueur-Richmond Slate Corp. v. Fehrer, 666 


F.3d 261, 264 (4th Cir. 2012).  Accordingly, the factual summary below is derived 


primarily from the United States’ complaint-in-intervention.  JA 23. 


1.  On June 11, 2009, the United States awarded a one-year contract, worth 


millions of dollars, to defendant TCI to provide security for the Al-Asad Airbase in 
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Iraq.  JA 27 (Compl. ¶ 12).  TCI was one of several private firms eligible under the 


Theater-Wide Internal Security Service (“TWISS”) contract to fill specific task orders 


for the military.  JA 26-27 (¶ 10).  The objective of Task Order 11 was “to maintain a 


high level of security at selected internal entry control points and security operations” 


at Al-Asad.  JA 27-28 (¶ 13).  See also JA 98 (task order).2    


Task Order 11 required TCI to perform twenty “Specific Task Description[s],” 


including the provision of security personnel who satisfied minimum proficiency 


requirements on their firearms.  JA 28 (¶ 14).  Specifically, TCI was required to 


“ensure that all employees have received initial training on the weapons that they 


carry, that they have qualified on a U.S. Army qualification course, and that they have 


received, at a minimum, annual training/requalification on an annual basis, and that 


the employee’s target is kept on file for a minimum of 1 yr.”  JA 28 (¶ 15) (quoting 


TO 11 statement of work, 5.1 item 20) (JA 99).3  These requirements were essential to 


2 On motions to dismiss, district courts should “consider the complaint in its 
entirety, as well as . . . documents incorporated into the complaint by reference, and 
matters of which the court may take judicial notice.”  Tellabs, Inc. v. Makor Issues & 
Rights, Ltd., 551 U.S. 308, 322 (2007).  Because the United States’ complaint references 
Task Order 11 extensively, JA 27-32 ((¶¶ 12-28), the district court was entitled to 
consider that document, which TCI attached to its reply in support of its motion to 
dismiss the government’s complaint, see Dkt # 41, without converting the motion to 
dismiss into a motion for summary judgment, and that document is included in the 
joint appendix on appeal.  JA 87.   


3 In order to qualify on a U.S. Army qualification course, Section 6.68 of the 
Army Field Manual provides that an individual must hit a minimum of 23 out of 40 
targets from various physical positions at ranges from 50 to 300 meters.  JA 29 (¶ 18).  
In some circumstances, individuals may also qualify on an alternate 25 meter course. 
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the protective services the government contracted for because Task Order 11 required 


TCI to “repel and control any unlawful or destructive activity directed towards the 


[Al-Asad base.”  JA 30 (21) (quoting statement of work). 


In order to ensure that TCI satisfied these fundamental contractual 


requirements, Task Order 11 provided for the appointment of a “Contracting 


Officer’s Representative” (“COR”) to formally “verify” and “accept” TCI’s services 


on specific Department of Defense forms, DD-250s.  JA 30-32 (¶ 22-28).  Pursuant 


to that process, TCI’s training records were to be “made available for COR inspection 


at any time,” JA 32 (¶ 28), thereby allowing the CORs to determine whether TCI was 


adequately performing its duties, JA 35-37 (¶¶ 42, 47, 49).  


Rather than supplying security personnel that satisfied the training and 


performance requirements under Task Order 11, TCI provided approximately 332 


individuals from the country of Uganda who, upon their arrival at Al-Asad, lacked 


even the basic ability to “zero” their rifles – that is, to adjust their rifle sites so bullets 


would hit the aiming point in a given range.  JA 32-33 (¶¶ 30-32).  As of June 2009, 


TCI’s managers at Al-Asad knew “that none of the Ugandan guards demonstrated the 


ability to qualify on a U.S. Army qualification course.”  JA 33 (¶ 32).  However, TCI 


nevertheless immediately began billing the government for “guard” services provided 


by these unqualified and inadequately trained Ugandan nationals.  On August 10, 


2009, TCI presented its first claim to the government for its performance on TO 11, 


billing for over $2 million dollars including “$339,820.56 for the services of 303 
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guards at the fixed price of $1,121.52 for each guard for the time from June 27, 


through July 26, 2009.”  JA 33 (¶ 35).  TCI subsequently presented similar claims to 


the government on a monthly basis, billing for guards provided while “knowing that 


the guards that were billed were not qualified on a U.S. Army qualification course as 


required by the SOW of TO 11.”  JA 35 (¶ 39). 


Recognizing that the Ugandan “guards” it was providing to protect the Al-Asad 


base did not possess the basic skills to operate their weapons properly, TCI began a 


training program to bring them up to the minimum qualifications required under TO 


11, but that program was discontinued in September 2009 “with the result that still no 


guards qualified on the U.S. Army Qualification course.”  JA 34 (¶ 37).  In October 


and November 2009, after new personnel arrived from Uganda, TCI again conducted 


qualification range firing activities where again none of the personnel qualified.  JA 35 


(¶ 41).  Rather than alerting the government to these problems, however, TCI actively 


sought to conceal them by creating a trail of phony records.   At the direction of TCI 


officials, Interim Deputy Site Manager, Jeffrey Oats, signed fake marksmanship 


scorecards which were placed in the Ugandan guards’ personnel files for review by 


government officials, including the COR.  JA 35 (¶ 42).  In November 2009, yet 


another TCI official, Deputy Site Manager Christopher Merkel, was directed “to 


produce fictitious record fire (qualification) scorecards to record that the guards had 


qualified on the shooting range and then to place the scorecards into the guards’ files 


and prepare a spreadsheet reflecting those false scores in the event that the COR or 
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the DCMA [Defense Contract Management Agency], which were overseeing the 


performance of TCI, inspected the files.”  JA 38 (¶ 50).  The relator was also directed 


to fabricate passing scorecards, which were subsequently endorsed and post-dated by 


a TCI site manager, David Ball.  JA 38-39 (¶ 52).   


In total, TCI submitted twelve claims, totaling $4,436,733.12,  for services 


provided by Ugandan “guards” that TCI knew did not meet the basic requirements 


established in TO 11.  JA 42 (¶ 63).  JA 57-80 (claims forms).  The government paid 


TCI the total amount invoiced on all twelve claims.  JA 44 (¶ 70).                 


C. District Court Proceedings   


1.  In 2011, a former employee of TCI, Omar Badr, filed a qui tam suit under 


the False Claims Act, alleging that TCI knowingly billed the government for security 


personnel who did not satisfy the basic requirements of TO 11, and concealed these 


deficiencies by falsifying the marksmanship scorecards for the guards.  JA 9 (relator’s 


complaint).  The relator specifically alleged that, after he informed TCI officials that 


their “entire Ugandan Guard Force at Al Asad was unqualified to provide security,” 


and that TCI’s managers “were committing fraud and ordering others to do so in 


order to cover up the situation,” JA 14 (¶ 17), he was instructed to create fake firing 


range qualifications scores and to post-date them, which he did.  Id. (¶ 19).  See also JA 


38 (¶¶ 51-52).  The relator alleged that TCI violated the FCA by presenting claims to 


the government for guard services under the Al-Asad task order, JA 15-16 (Count I), 


and contracts at four other bases (Counts II-V), JA 17-22. 
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The United States intervened in part, limiting its allegations solely to TCI’s 


conduct with respect to the provision of personnel at Al-Asad.  JA 23.  In its 


complaint-in-intervention, the United States alleged that TCI knew the Ugandan 


nationals it supplied to act as security guards did not satisfy the basic training and 


marksmanship requirements established under TO 11, but that TCI nevertheless 


“billed the Government the full price for each and every one of its unqualified 


security guards.”  JA 24.  The United States further alleged that TCI “falsified 


documents in its files to show that the unqualified guards each qualified as a 


‘Marksman’ on a U.S. Army qualification course.”  Id.   


The government alleged that “TCI’s fraudulent course of conduct was material 


to the Government’s decision to award TO 11 to TCI, its decision to allow TCI to 


continue to perform on TO 11, and to its decision to pay TCI’s claims for payment 


on TO 11.”  JA 40 (¶ 56).  Specifically, the government alleged that, if its CORs had 


known of the falsified weapons scorecards when they inspected TCI’s records, they 


would not have signed the DD-250s certifying that TCI had performed its obligations 


under the contract, and TCI would therefore not have been paid.  JA 43 (¶¶  66-70).  


The complaint also alleged that if the COR had known that TCI had fabricated the 


weapons scorecards, he would have taken steps to cancel TO 11, JA 40 (¶ 58), and 


would have evaluated TCI negatively for future contracts, id. (¶ 57)  


Based upon these factual allegations, the United States asserted seven claims 


against TCI.  JA 45-50.  Count I alleged that TCI violated 31 U.S.C. 3729(a)(1)(A) by 
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submitting claims to the government for guards while knowing that they did not meet 


the weapons qualification and training requirements in the contract.   JA 45 (¶ 75).  


Count II alleged that TCI violated 31 U.S.C. 3729(a)(1)(B) by knowingly making and 


using false records and statements representing that the guards it provided to the 


government had qualified on a U.S. Army qualification in order to induce the 


government to pay TCI’s claims.  JA 45-46 (¶¶ 80-81).  Count III alleged that TCI 


breached its contract by failing to provide guards satisfying the minimum 


requirements of TO 11.  JA 46-47 (¶¶ 84-90).  Counts IV and V alleged that TCI 


actually and constructively defrauded the government by misrepresenting the 


qualifications of the “guards” it provided under the contract.  JA 47-49 (¶¶ 91-101).  


Counts VI and VII sought damages from TCI under the common law based upon 


theories of payment by mistake and unjust enrichment.  JA 49-50 (¶¶ 102-113).  


2.  On June 19, 2013, the district court granted TCI’s motion to dismiss Counts 


I, II, IV, V and VII of the government’s complaint (including both FCA claims), and 


dismissed the relator’s complaint in its entirety.  JA 218. 


With respect to the government’s FCA claims, the district court made two key 


rulings.  First, the court considered “whether submission of an invoice listing the title 


of an employee whose services were billed, without reference to whether the 


employee met contractual conditions,” states a claim under the FCA “if submitted 


knowing that the employee failed to meet a contractual requirement.”  JA 218.  


Answering that question in the negative, the court held “that the Government fails to 
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state a claim because it failed to sufficiently plead that Defendant submitted a demand 


for payment containing an objectively false statement.”  Id.  Second, the court held 


that the government’s “false records” claim (i.e., its claim under 31 U.S.C. 


3729(a)(1)(B)) failed on the independent ground that the complaint contained no 


“allegation that the Government reviewed the weapons scorecards for the purposes of 


issuing payment,” and thus failed adequately to allege a “false claim” because it failed 


to allege “reliance upon the allegedly falsified records.”  JA 219. 


a.  In concluding that the FCA claims brought by the United States failed at the 


pleadings stage, the district court held that a claim for payment is not “false or 


fraudulent” under the FCA unless it contains an “objectively false” statement on the 


face of the claim.  JA 227-36.  Finding that “the TCI invoices did not contain factually 


false statements,” the court held that a “claim for payment must represent an 


objective falsehood to be actionable.”  JA 228.  The court then rejected various 


arguments advanced by the United States that the invoices TCI submitted for “guard” 


services were false or fraudulent because the guards TCI provided did not satisfy the 


basic weapons-qualification requirements specified in the contract.  JA 230-36.   


First, the court rejected what it characterized as the government’s attempt “to 


read into the TO 11 invoices contractual terms related to the guards’ weapon 


qualification requirements.”  JA 231.  Observing that the contract itself did not 


specifically define the term “guard,” the court concluded that “the Government’s 


interpretation of ‘guards’ to be employees who possess a certain weapons qualification 
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is an attenuated construction of the contractual terms” and precludes any argument 


“that TCI falsely claims services for ‘guards.’”  Id.   


Second, the court rejected the argument that “because the guards were not 


properly weapons qualified, charging for their services equates to charging the 


Government for products held to be defective.”  JA 231.  Rejecting the analogy 


between FCA liability for the knowing provision of defective goods, see United States v. 


Bornstein, 423 U.S. 303 (1976) (subcontractor liable for defective electron tubes 


provided to prime contractor and billed to government as part of prime contract), and 


liability for the knowing provision of defective services, the court asserted that the two 


situations are “materially different” because “[t]here may be some inherent value 


retained in a service that is provided by an unqualified employee compared to a 


complete inability to use a product that is rendered defective.”  JA 231-32.   


Third, the court held that “the Government’s ‘worthless services’ theory of 


FCA liability fails because the Government does not sufficiently allege that the TCI 


guards were entirely deficient so as to render their services worthless.”  JA 232.  The 


court specifically found that the “Government fails to sufficiently allege that the 


guards’ services were entirely devoid of value or that the noncompliance with the 


weapons qualification requirement caused any injury to the Government such that the 


guards effectively provided no service at all.”  Id.  In addition, the court stated that 


“the Government does not allege that TCI ever presented the alleged false weapons 
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qualifications targets in the individual guards’ files to the contract representative or the 


Government in support of a demand for payment.”  JA 234.    


Finally, the district court declined to recognize the “implied certification” 


theory of FCA liability, citing cases in this Court characterizing that theory as 


“questionable.”  JA 234-35.  Even assuming a claim could proceed under that theory, 


the court concluded that the government’s allegations were deficient because “the 


absence of a precondition for payment connected to the weapons qualification 


certification forms undermines any implied certification liability here.”  JA 235.  Thus, 


having rejected all of the government’s arguments, the district court held “that the TO 


11 invoices submitted for payment were not false claims containing factually or 


objectively false statements.”  Id. 


b.  The district court also dismissed the government’s “false records” claim 


under Section 3729(a)(1)(B).  JA 239-42.  Reiterating its conclusion that “the 


Government fails to demonstrate the submission of an objectively false claim by 


Defendant,” the court added that “the Government fails to allege with necessary 


specificity enough facts to demonstrate reliance on TCI’s records such that causation 


is sufficiently alleged.”  JA 239.  While recognizing the established rule that a false 


statement is material if it “has a natural tendency to influence agency action or is 


capable of influencing agency action,” the court applied a different test – focused on 


whether the false statements actually influenced the government’s payment decisions – 


and held that the government’s complaint was deficient because it lacked “any 
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allegations that the weapons certification forms were actually reviewed prior to the 


submission of any claims for payment.”  JA 242.  The court held that “the weapons 


certification forms cannot be material . . . in the absence of allegations that they were 


actually reviewed and relied upon in the Government’s decisions to certify TCI’s 


compliance with the TO 11 and pay funds to TCI.”  Id. 4 


c.  Having dismissed all the FCA claims in the case, the court also dismissed the 


government’s common law fraud claims (Counts IV and V) on similar grounds, 


holding that the United States had not pled “reliance upon any allegedly false 


statements.”  JA 242.  The court also dismissed the government’s unjust enrichment 


claim “because an express contract controls the dispute.”  JA 243.  


3.  Following the district court’s decision, TCI moved to dismiss the United 


States’ remaining claims on the ground that the exclusive jurisdiction provisions of the 


Contract Disputes Act, 41 U.S.C. 7101, et seq., divested the court of jurisdiction over 


the contract claims once the fraud claims were dismissed.  Recognizing that district 


courts have considerable discretion to decline to exercise jurisdiction over pendent 


state law claims after all federal claims have been dismissed, the United States did not 


oppose TCI’s motion.  On July 23, 2013, the district court granted that motion and 


4 In addition to dismissing the government’s FCA claims, the district court 
dismissed the relator’s FCA claims concerning TCI’s fraudulent billing for Ugandan 
“guards” provided under separate contracts, at different locations in Iraq, because the 
relator failed to identify with specificity the claims for payment submitted under those 
contracts and lacked sufficient “personal knowledge of the alleged breaches at those 
sites.”  JA 237-38.  
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dismissed all the remaining claims in this case, thereby rendering a final, appealable 


judgment.  See Domino Sugar Corp. v. Sugar Workers Local Union, 10 F.3d 1064, 1066 (4th 


Cir. 1993); Chao v. Rivendell Woods, Inc., 415 F.3d 342, 345 (4th Cir. 2005).   


SUMMARY OF ARGUMENT 


In order to protect United States military and civilian personnel stationed in a 


highly dangerous area in Iraq, the government agreed to pay defendant TCI millions 


of dollars per month to provide security services.  The relevant contract required TCI 


to perform a variety of functions pursuant to specifications in the statement of work.  


One of the most fundamental requirements in the contract was to ensure that the 


individuals TCI supplied to act as “guards” had adequate training to handle the 


weapons they carried and demonstrated proficiency with those weapons by passing 


standard marksmanship tests on a U.S. Army qualifications course.  This requirement 


was so essential to the services the government bargained for that the contract 


required TCI to document the training and marksmanship scores for each “guard” 


and to make those records available for inspection by government officials, including 


the COR responsible for certifying (on form DD-250) that TCI had performed its 


duties under the contract and was therefore entitled to payment. 


TCI knowingly failed to provide the security personnel the government 


bargained for and knowingly billed the Army for “guards” who did not meet the basic 


requirements established in the contract.  That is precisely the sort of fraud the FCA 


was enacted to combat.  As the Supreme Court, this Court and other Circuits have 
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repeatedly recognized, when a person knowingly bills the government for goods or 


services that do not satisfy an essential condition of payment established in a contract, 


he violates the FCA.  It makes no difference whether that person is clever enough to 


avoid making any express false statements in the claims for payment he submits to the 


government; a claim is “false or fraudulent” under 31 U.S.C. 3729(a)(1)(A) if the 


person seeking payment knows he has not fulfilled all relevant conditions of payment.      


Moreover, in this case, TCI did not merely submit claims for “guard” services 


while knowing it was not entitled to payment.  TCI engaged in an even more active 


course of fraudulent conduct, falsifying the marksmanship records of the Ugandan 


“guards” in order to dupe the Army into paying for services that did not conform to 


the requirements of the contract.  In this way, TCI violated the FCA in another way, 


by creating and using false records material to payment.  See 31 U.S.C. 3729(a)(1)(B).      


Despite these extensive allegations of wrongdoing and fraudulent conduct by 


TCI, the district court dismissed all the FCA claims against TCI.  The court first 


concluded that TCI’s invoices were not expressly false because they “did not contain 


any factually false statements.”  JA 228.  That ruling was erroneous because each 


invoice attached a form signed by the COR certifying that the items provided 


“conform to the contract,” see, e.g., JA 57, which was an integral part of the claim for 


payment submitted by TCI.  Moreover, given the contract’s provision requiring all 


employees who carried firearms to have passed a standard marksmanship test on the 


weapons they carried, TCI’s billing for “guards” that did not satisfy this condition was 
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expressly false.  Likewise, TCI plainly used the phony weapons scorecards it created  


to ensure that CORs would approve their claims.  Thus, the district court erred in 


holding that the government failed to allege a viable claim of express falsity. 


Aside from its fact-specific errors in assessing the express false statements 


made by TCI in this case, the district court committed an even more fundamental 


legal error – which is the focus of this appeal – in holding that a claim for payment is 


only “false” under the FCA if it contains an “objectively false statement” on the face 


of the claim.  JA 227-36.  That ruling conflicts with the plain language of 31 U.S.C. 


3729(a)(1)(A), which broadly prohibits the submission of “false or fraudulent” claims 


to the government.  In stark contrast to 31 U.S.C. 3729(a)(1)(B), Section 3729(a)(1)(A)   


nowhere requires an express false statement of any sort, and the district court’s 


decision improperly conflates these related, but independent, statutory provisions. 


The court’s ruling is also inconsistent with numerous decisions applying the 


FCA in a variety of circumstances where the claims for payment ultimately submitted 


to the government contain no express false statements on their face.  Courts have 


used many different shorthand terms to explain how specific conduct is actionable 


under the FCA – most notably, theories of “fraud-in-the-inducement,” “express false 


certification,” “implied false certification,” and “worthless goods” – but the 


fundamental shared premise of these theories is that a claim for payment is “false” 


when the goods or services tendered do not satisfy a condition of payment (i.e., the 


government could withhold payment if it knew the true state of affairs).  Thus, 
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whether or not this Court adopts the “implied false certification” theory, or any other 


category of FCA liability, see United States ex rel. Hutcheson v. Blackstone Medical, Inc., 647 


F.3d 377, 385-86 (1st Cir. 2011) (observing that judicially-created categories of FCA 


liability “may do more to obscure than clarify the issues before us”), it should, at a 


minimum, reverse the district court’s ruling that a claim for payment is only false if it 


contains an “objectively false statement,” and remand to allow the United States to 


proceed on its allegations that TCI violated the FCA by presenting claims for the 


services of Ugandan “guards” while knowing that they did not satisfy specific and 


objectively-verifiable marksmanship requirements established in TO 11. 


Finally, this Court should reverse the district court’s dismissal of the United 


States’ claim under 31 U.S.C. 3729(a)(1)(B) on the independent ground that the 


government failed to allege that CORs actually reviewed the falsified weapons 


scorecards submitted by TCI.  That ruling was incorrect because (1) it effectively 


imported the “presentment” requirement from 31 U.S.C. 3729(a)(1)(A) into “false 


records” claims under 31 U.S.C. 3729(a)(1)(B), where no such requirement exists, and 


(2) because the court’s “actual reliance” requirement is inconsistent with the 


“materiality” standard long recognized by this Court and now codified in 31 U.S.C. 


3729(b)(4) (“having a natural tendency to influence, or be capable of influencing, the 


payment of money or property”).  Because TCI was required to maintain training 


records and marksmanship scorecards for inspection by government officials, false 


statements in those records were plainly “capable of influencing” the Army’s  
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payment decision, and the government specifically alleged that, if its CORs had 


known of the falsified weapons scorecards, they would not have signed the DD-250s 


certifying that TCI had performed its duties under the contract and TCI therefore 


would not have been paid.  JA 43 (¶¶ 66-70).  In short, the allegation that TCI created 


false weapons scorecards in order to ensure that it would be paid for the services of 


its unqualified Ugandan “guards” is sufficient to state a “false records” claim. 


STANDARD OF REVIEW 


The proper interpretation of the FCA presents a question of law reviewable de 


novo.  See Ignacio v. United States, 674 F.3d 252, 254 (4th Cir. 2012) (questions of 


statutory interpretation reviewed de novo). 


ARGUMENT 


The False Claims Act imposes civil liability where a person “knowingly 


presents, or causes to be presented” to the government “a false or fraudulent claim 


for payment or approval,” 31 U.S.C. 3729(a)(1)(A), or “knowingly makes, uses, or 


causes to be made or used, a false record or statement material to a false or fraudulent 


claim, ” 31 U.S.C. 3729(a)(1)(B).  Notably, Section 3729(a)(1)(B)’s “false statement” 


requirement is absent from Section 3729(a)(1)(A), and Section 3729(a)(1)(A)’s 


“presentment” requirement is absent from Section 3729(a)(1)(B).  The district court 


erred in reading unique requirements in each provision into the other provision.    


Moreover, the Supreme Court and this Court have repeatedly emphasized that, 


in enacting the FCA, “Congress wrote expansively, meaning ‘to reach all types of 
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fraud, without qualification, that might result in financial loss to the Government.’”  


Cook County, Illinois v. United States ex rel. Chandler, 538 U.S. 119, 129 (2003) (citation 


omitted).  The FCA thus reaches “all fraudulent attempts to cause the Government to 


pay out sums of money.”  United States v. Neifert-White Co., 390 U.S. 228, 232 (1968).  


See also United States ex rel. Owens v. First Kuwaiti Gen. Trading, 612 F.3d 724, 728 (4th 


Cir. 2010) (quoting Rainwater v. United States, 356 U.S. 590 (1958)).         


I. THE DISTRICT COURT ERRED IN DISMISSING THE UNITED 
STATES’ COMPLAINT FOR FAILURE TO ALLEGE AN 
“OBJECTIVELY FALSE STATEMENT” IN TCI’S INVOICES.   
 
As outlined above, the United States alleges that TCI engaged in an especially 


pernicious form of fraud – the knowing provision of “guards” to protect a military 


base in Iraq who had not passed basic marksmanship tests required under the relevant 


contract, and the systematic  falsification of weapons “scorecards” to ensure that TCI 


would be paid for the services of personnel who did not satisfy basic proficiency 


requirements on the weapons they carried.  Such conduct is quintessentially what the 


FCA is designed to prohibit, and the district court fundamentally erred in holding that 


the United States failed to state a claim under Sections 3729(a)(1)(A) & (B) of the 


FCA because it did not allege that TCI “submitted a demand for payment containing 


an objectively false statement.”  JA 218.   


The court’s ruling effectively immunizes federal contractors from FCA liability 


in cases where they have engaged in fraudulent conduct and have knowingly billed the 


government for goods or services that do not conform to contractual requirements 
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but they have managed to avoid making any express representations about compliance 


with relevant conditions of payment in the invoices actually submitted to the 


government.  Because the court’s ruling is contrary to the language of the FCA and 


countless decisions recognizing FCA liability where defendants have made no express 


false statements on the face of claims for payment, it must be reversed. 5  


A. TCI’s Claims For Payment Were Expressly False Or Fraudulent. 


As an initial matter, the district court erred in holding that the United States 


failed to state a viable claim of express falsity.  The court stated “that, on their face, 


the TCI invoices did not contain any factually false statements.”  JA 228.  But each 


monthly invoice submitted by TCI attached a DD-250 form containing a certification 


by the COR that the listed items “conform to contract.”  See, e.g., JA 57, 59.  Those 


statements were expressly false in light of the repeated failures by the Ugandan 


5 To the extent the FCA claims in this case are reinstated, there will no longer 
be any proper basis for the district court to decline to exercise jurisdiction over the 
remaining common law claims.  Although the Contract Disputes Act generally 
requires the government to submit all contract claims to a contracting officer rather 
than pursue them in court, Section 7103(c)(1) of the CDA specifies that contracting 
officers lack authority “to settle, compromise, pay, or otherwise adjust any claim 
involving fraud.”  41 U.S.C. 7103(c)(1).  As a result, courts normally exercise 
supplemental jurisdiction over contract claims arising from the same nucleus of facts 
as fraud claims.  See, e.g., United States v. Unified Indus., 929 F. Supp. 947, 951 (E.D. Va. 
1996); United States v. Kellogg, Brown & Root Svcs, Inc., 800 F. Supp. 2d 143 (D.D.C. 
2011).  In any event, in cases where federal claims are reinstated on appeal, appellate 
courts typically vacate the dismissal of pendent state claims and direct district courts 
to reconsider whether to exercise supplemental jurisdiction.  See, e.g., Davis by Davis v. 
Phila. Hous. Auth., 121 F.3d 92, 101 (3d Cir. 1997); Laidley v. McClain, 914 F.2d 1386, 
1395 (10th Cir. 1990). 
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“guards” to pass basic marksmanship tests.  Although the district court rejected this 


theory of express falsity on the ground that the false statements in the DD-250s were 


made by government officials and not by TCI, see JA 230 (“the forms did not contain 


factually false statements made by TCI”), those forms were part of the claims package 


TCI submitted to the Army each month and should properly be treated as express 


false representations made by TCI.  


The court likewise erred in holding that TCI’s billing for “guard” services in its 


monthly invoices could not be viewed as express false statements.  Although the court 


correctly noted that TO 11 did not specifically define the term “guard” as an 


individual possessing certain proficiency with a firearm, JA 230-31, the statement of 


work in TO11 made clear that all employees who carried firearms were required to 


have training on the weapons they carried and to “have qualified on a U.S. Army 


qualification course.”  JA 99.  Thus, TCI’s characterization of the services provided by 


these individuals as “guard” services was plainly “false or fraudulent” because those 


individuals did not satisfy the basic requirements of TO 11.   


At a minimum, TCI’s creation of false weapons scorecards “caused” CORs to 


make false statements and generate false records certifying TCI’s compliance with 


contractual terms, and TCI then “used” those false statements and records (attaching 


DD-250s to its invoices) to ensure the payment of its claims.  In this way, TCI 


knowingly “use[d], or cause[d] to be made or used, a false record or statement 


material to a false or fraudulent claim.”  31 U.S.C. 3729(a)(1)(B).  It makes no 
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difference whether the false statements were in TCI’s invoices or the DD-250s 


attached to those invoices:   “If a false statement is integral to a causal chain leading to 


payment, it is irrelevant how the federal bureaucracy has apportioned the statements 


among layers of paperwork.”  United States ex rel. Main v. Oakland City Univ., 426 F.3d 


914, 916 (7th Cir. 2005).  In short, the district court erred in holding that the United 


States failed to identify any express false claims by TCI. 


B. TCI’s Claims For Payment Were Impliedly False Or Fraudulent. 


In any event, even if TCI made no express false statements on the face of the 


invoices it submitted to the government, those invoices were “false” within the 


meaning of the FCA because they sought payment for services that TCI knew did not 


satisfy a material condition of payment.  Such conduct provides a sufficient basis for 


liability under the FCA, and the district court fundamentally erred in holding that a 


“claim for payment must represent an objective falsehood to be actionable.”  JA 228.   


As a textual matter, Section 3729(a)(1)(A) does not require a “false statement” 


of any sort, much less an express false statement on the face of a claim for payment 


itself.  On the contrary, that provision broadly imposes liability on “any person who 


knowingly presents, or causes to be presented, a false or fraudulent claim for payment 


or approval.”  31 U.S.C. 3729(a)(1)(A).  That a false statement is not an element of 


liability under Section 3729(a)(1)(A) is confirmed by the plain language of Section 


3729(a)(1)(B), which expressly contains such a requirement.  Accordingly, reading 


such a requirement into Section 3729(a)(1)(A) would violate the fundamental principle 
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that different language in different statutory provisions must be given effect.  See Shaw 


v. AAA Engineering & Drafting, Inc., 213 F.3d 519, 531-32 (10th Cir. 2000); cf. Allison 


Engine Co. v. United States ex rel. Sanders, 128 S. Ct. 2123, 2129-30 (2008) (holding that 


“presentment” requirement in former Section 3729(a)(1) could not be read into 


former Section 3729(a)(2)).6    


The district court nowhere even attempted to anchor its holding in the 


language of the statute.  Instead, the court considered a variety of judicially-crafted 


theories under which TCI’s claims for payment for “guard” services could be deemed 


false, and held that none of those theories applied in this case.  As explained below, 


the court’s assessment of the “worthless services” and “implied certification” theories 


of liability, JA 232-36, was flawed on its own terms, but the court’s most basic error 


was to ignore the common sense principle unifying all those theories:  that a claim for 


payment is “false” when the goods or services provided to the government do not 


satisfy all relevant conditions of payment, regardless whether there are any 


“objectively false” statements on the face of the claim itself. 


6 Although Section 3729(a)(1)(B) does require a “false statement,” it does not 
require such a statement to be made on the face of a claim for payment.  Instead, that 
provision imposes liability on any person who “knowingly makes, uses, or causes to 
be made or used, a false record or statement material to a false or fraudulent claim.”  
31 U.S.C. 3729(a)(1)(B).  Thus, by its terms, that provision extends to false statements 
made both before and after a claim is submitted, so long as those statements are 
material to the payment of the claim.  See, e.g., United States ex rel. Hendow v. University of 
Phoenix, 461 F.3d 1166 (9th Cir. 2006) (holding that for-profit university could be held 
liable under precursor to Section 3729(a)(1)(B) for false promises of compliance with 
conditions of participation in a government funding program). 
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This principle is evident in numerous decisions in the Supreme Court, this 


Court and other Circuits recognizing that defendants may be held liable under the 


FCA even where they made no express false statements on the face of claims for 


payment submitted to the government.  For example, in United States v. Bornstein, 423 


U.S. 303 (1976), the Supreme Court held that a subcontractor was liable under the 


FCA where it caused a prime contractor to submit claims to the government for 


electron tubes that did not conform to the government’s specifications.  There were 


no “objectively false statements” on the face of the claims presented to the United 


States (indeed, the subcontractor did not submit any claims directly to the government 


at all), but the subcontractor was still liable because its fraudulent course of conduct 


caused the government to be billed for goods that did not satisfy all relevant 


conditions of payment under the contract.  See also United States ex rel. Marcus v. Hess, 


317 U.S. 537 (1943) (holding defendants liable under the FCA for claims submitted 


under contracts obtained through collusive bidding). 


Likewise, in Harrison v. Westinghouse Savannah River Co., 176 F.3d 776 (4th Cir. 


1999), this Court stressed that the term “false or fraudulent” must be construed 


broadly, and reversed a district court decision holding that claims are only “false” if 


they contain express false statements.  Id. at 786-88.  Citing legislative history 


accompanying the 1986 amendments to the FCA, this Court recognized that Congress 


intended for each and every claim submitted under a contract originally obtained 


through fraud or unlawful conduct to be treated as “false,” id. at 786 (citing S. Rep. 
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No. 99-345, at 9), and explained that courts have implemented this principle in two 


broad categories of cases:  “false certification” cases and “fraud-in-the inducement” 


cases, id. at 786-87.  The Court stressed that in many of the cases it had cited “the 


claims that were submitted were not in and of themselves false,” id. at 788, and 


reversed the dismissal of an FCA claim against a federal contractor based upon 


fraudulent statements the contractor made to obtain approval of a subcontract. 


Similarly, in United States v. Science Application Int’l (“SAIC”), 626 F.3d 1257 (D.C. 


Cir. 2010), the D.C. Circuit held that a contractor could be liable under the FCA for 


submitting invoices for services provided under a contract while knowing that it was 


violating a material contractual provision prohibiting conflicts of interest.  Although 


the contractor made no representations about its compliance with the conflict-of-


interest provision in its claims for payment, the D.C. Circuit concluded that the 


invoices were nevertheless “false” because they impliedly certified that the contractor 


had complied with all material terms of the contract.  Id. at 1269.  Characterizing its 


holding as an application of the “implied certification” theory of liability, the court 


explained that the logic of this outcome could best be illustrated by considering a 


simple hypothetical in which a company has a contract to supply gasoline with an 


octane rating of 91 or higher but then supplies gasoline that has an octane rating of 


only 87 and fails to disclose this information to the government.  Even if the 


contractor simply submitted monthly invoices that made no statements about the 


octane of the gasoline supplied, the D.C. Circuit concluded that the invoices would 
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qualify as false claims “[s]o long as the government can show that supplying gasoline 


at the specified octane level was a material requirement of the contract.”  Id.  


Bornstein, Harrison, SAIC,  and numerous other decisions collectively illustrate 


the fundamental principle that claims requesting payment for goods or services that 


do not satisfy all material conditions of payment established in a contract are false 


claims under the FCA.  See also United States ex rel. Willard v. Human Health Plan of Texas, 


336 F.3d 375, 382 (5th Cir. 2003) (“billing the government for something not 


delivered may constitute a false claim”).  This does not mean that every federal 


contractor who provides defective goods or sub-standard services to the government 


thereby violates the FCA.  The statute contains a “knowledge” requirement that limits 


the circumstances under which liability may be imposed, see 31 U.S.C. 3729(b),  and 


the requirement allegedly violated must also be “material” to payment, see Harrison, 


176 F.3d at 785.  These additional requirements ensure that government contractors 


are not subject to penalties and treble damages under the FCA for innocent mistakes 


or violations of trivial contractual provisions.  See SAIC, 626 F.3d at 1271; Hutcheson, 


647 F.3d at 388.  However, where a person seeks payment for goods or services that 


he knows do not conform to the core specifications the government bargained for, 


such conduct violates the FCA, regardless whether he makes any express 


representations or certifications of compliance with the relevant requirements. 


Nothing in United States ex rel. Wilson v. Kellogg, Brown & Root, Inc., 525 F.3d 375 


(4th Cir. 2008), is to the contrary.  The Court neither held nor suggested in that case 
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that federal contractors can knowingly violate specific contractual requirements and 


then bill the government for goods or services materially different from what the 


government bargained for, so long as they avoid making “objectively false statements” 


in their clams for payment.  Although the Court stated that the FCA requires “proof 


of an objective falsehood,” id. at 377, that is not the same as requiring proof of an 


objectively false statement on the face of a claim.  The principle defect in the FCA 


claims asserted in Wilson was that it depended “on Relator’s subjective interpretation 


of KBR’s contractual duties,” id., and did not involve the knowing violation of any 


specific contractual requirement that was objectively verifiable.  As the Court 


summarized, “[g]iven the imprecise nature of the general maintenance provisions at 


issue here, it is not exactly clear what would qualify as adequate (or inadequate) 


maintenance under Task Order 43.”  Id.  In short, it was the amorphous nature of the 


requirements allegedly violated that precluded FCA liability in that case.7              


Unlike in Wilson, the United States has alleged in this case that TCI billed the 


government for services it knew did not conform to specific and readily verifiable 


requirements established in the governing task order.  Specifically, the complaint 


7 In addition to stressing the imprecise nature of the requirements allegedly 
violated in Wilson, this Court also noted that the United States “has not expressed 
dissatisfaction with KBR’s performance in the form of a breach of contract action,” a 
fact the Court viewed as further evidence that the question whether KBR violated the 
general maintenance provisions of the task order was too subjective to provide a basis 
for FCA liability.  Id. at 377.  Here, of course, the United States has intervened on the 
FCA claims and asserted breach of contract claims.   
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alleges that TCI billed the Army for hundreds of “guards” while knowing that those 


individuals had not passed the standard marksmanship test required under TO 11, and 


further alleged that TCI systematically falsified weapons-testing scorecards to prevent 


government officials from discovering that the Army was not getting what it had 


bargained for (i.e., arms-qualified guards).  JA 33-36(¶¶ 35-45).   The complaint also 


alleges that “TCI’s fraudulent course of conduct was material to the Government’s 


decision to award TO 11 to TCI, its decision to allow TCI to continue to perform on 


TO 11, and to its decision to pay TCI’s claims for payment on TO 11.”  JA 40 (¶ 56). 


In light of these extensive allegations, the district court recognized that TO 11 


required TCI to ensure that the personnel it provided had received training on the 


weapons they carried and had qualified on a U.S. Army qualification course.  JA 222.  


The court also noted that the contract established a system of oversight in which TCI 


was required to make training and marksmanship records available for inspection by 


the COR at any time and conditioned payment upon certification by the COR (on 


DD-250s) that the services provided by TCI “conform to contract.”  Id.  Finally, the 


court acknowledged that the United States “alleges that TCI failed to comply with the 


terms and conditions of TO 11 from the outset,” id., but nonetheless billed the 


government for guards that TCI knew “did not conform to the terms of TO 11,” JA 


223.  Nothing more was required to state a claim under the FCA, and the district 


court erred in concluding that TCI’s invoices for guard services were not “false” 


because there were no objectively false statements on the face of those claims. 
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Ignoring Bornstein, Harrison, SAIC, and many other decisions illustrating the 


basic principle that claims are “false” where they request payment for goods or 


services that do not satisfy all material conditions of payment, the district court 


rejected what it characterized as the government’s attempts “to read into the TO 11 


invoices contractual terms related to the guards’ weapon qualification requirements.”  


JA 231.  Specifically, the court identified four ways that TCI’s invoices might be 


deemed “false,” and rejected each in turn.  JA 231-35.  As explained below, the court’s 


analysis of each theory under which TCI’s invoices could properly be deemed “false” 


was flawed on its own terms.  But the court’s most serious error was its insistence that 


the government’s claims be analyzed solely through the narrow lens of categories and 


theories that some courts have employed to describe how claims for payment that 


contain nothing false on their face may nevertheless be “false” – including the 


“defective products” theory, the “worthless goods” theory, and the “implied 


certification” theory.  See Hutcheson, 647 F.3d at 385-86 (cautioning that judicially-


constructed theories of liability under the FCA “may do more to obscure than clarify 


the issues before us”).   


The district court first sought to distinguish Bornstein and other cases involving 


defective products, see, e.g., United States ex rel. Roby v. Boeing Co., 302 F.3d 637 (6th Cir. 


2002), by attempting to draw a distinction between defective goods and defective 


services  JA 232 (“The defective goods in these cases are markedly different than a 
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claim for defective services as alleged in this case.”).8  But the sole justification the court 


provided for drawing such a line was that “[t]here may be some inherent value 


retained in a service that is provided by an unqualified employee compared to a 


complete inability to use a product that is rendered defective.”  Id.   


Even assuming services that do not conform to contractual specifications 


typically have more residual value than non-conforming goods – a dubious 


assumption that the district court provided no support for – this distinction has no 


legal consequence.  The government may undoubtedly derive some value from both 


goods and services that violate certain conditions of payment, but this fact is relevant 


solely to damages, not to liability.  See Bornstein, 423 U.S. at 314-15 (holding defendant 


liable under the FCA while taking into account residual value of non-conforming 


goods for purposes of damages); SAIC, 626 F.3d at 1269 (holding that defendant 


could be liable under the FCA for providing technical assistance that violated 


contractual provision governing conflicts of interests, but remanding for calculation 


of value of services provided).  Indeed, the D.C. Circuit confirmed in SAIC that no 


meaningful distinction can be drawn between non-conforming goods and services, by 


8 As an initial matter, the court also stated that  TCI’s references to “guard” 
services in its invoices could not mean “employees who possess a certain weapons 
qualification” because, in the court’s view, this would be “an attenuated construction 
of the contractual terms.”  JA 231.  As explained above, however, the contract calls 
exclusively for personnel that have passed a specific marksmanship test, thus 
establishing objective criteria for what qualifies as a “guard,” even if that term is not 
specifically defined in the contract.   It follows that TCI’s claims for “guard” services 
provided by individuals who had not passed that test were expressly false. 
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choosing a hypothetical involving gasoline with a certain octane level (i.e., goods) to 


illustrate why the defendant’s claims for services provided in violation of a contractual 


provision prohibiting conflicts of interests were “false” under the FCA.  See id. 


(explaining that bills for gasoline are “false” under the FCA where a company has a 


contract to provide gasoline with an octane rating of ninety-one or higher but 


“knowingly supplies gasoline that has an octane rating of only eighty-seven”).  


Likewise, the district court erred in holding that the United States failed to state 


a claim under the so-called “worthless services” theory of liability simply because it 


failed to “allege that the TCI guards were entirely deficient so as to render their 


services worthless.”  JA 232.  Stressing that “[t]he Ugandan guards provided a service, 


although perhaps not to the satisfaction of the Government or in full compliance with 


the terms of the contract,” the court concluded that the United States had not 


sufficiently alleged “that the guards’ services were entirely devoid of value or that the 


non-compliance with the weapons qualification requirement caused any injury to the 


Government such that the guards effectively provided no service at all.”  Id.  But no 


such allegations were required in order to state a claim under the FCA.   


The “worthless services” theory is merely a label for a particular kind of 


“allegation that a claim is factually false because it seeks reimbursement for a service 


not provided.”  Chesbrough v. VPA, 655 F.3d 461, 468-69 (6th Cir. 2011).  See also 


United States ex rel. Lee v. SmithKline Beecham, Inc., 245 F.3d 1048, 1053 (9th Cir. 2001).    


This is just another category courts have established to recognize the basic principle 
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that a claim for services that do not conform to all material conditions of payment is a 


“false” claim, regardless of whether there are false statements on the face of the claim 


itself.  The term “worthless services” is unfortunate because it invites the objection 


that the services were not wholly lacking in value.  But the relevant inquiry for FCA 


liability is not whether deficient goods or services have some economic value; it is 


whether the defendant charged the government for goods or services it knew did not 


satisfy all material conditions of payment.  Thus, whether or not the services provided 


by TCI’s unqualified Ugandan guards were truly “worthless” is irrelevant for purposes 


of FCA liability.  What matters, and what the district court itself found, is that the 


guard services TCI provided were not “in full compliance with the terms of the 


contract.”  JA 232.  If the contractual term violated is a condition of payment under 


the contract (i.e., if the government could withhold payment where that requirement is 


violated), that alone is sufficient to make invoices for the services “false” claims under 


the FCA.  See SAIC, 626 F.3d at 1269 (holding that claims for consulting services 


provided in violation of conflict-of-interest provision in contract were false); 


Hutcheson, 647 F.3d at 386-88 (holding that Medicare claims for services rendered in 


violation of Anti-Kickback Statute were false). 


Finally, the district court erred in declining to recognize (or apply) the implied 


certification theory of liability in this case.  JA 234-36.  Like so many other judicially-


created theories, the term “implied certification” is simply a way to describe how a 


claim for payment that contains no express false statements on its face is nonetheless 
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“false or fraudulent” under  the FCA, because it “impliedly certifies” compliance with 


material conditions of payment.  That theory applies comfortably to the allegations in 


this case because TCI’s invoices for “guard” services may properly be understood to 


impliedly certify compliance with the most basic requirements established in TO 11 


for all armed personnel:  that they be properly trained in the operation of the firearms 


they carry and pass a marksmanship test on a U.S. Army qualification course.  JA 99.    


Many courts of appeals have endorsed some variant of the implied certification 


theory of FCA liability, and no court has rejected it. See, e.g., SAIC, 626 F.3d at 1266; 


United States ex rel. Wilkins v. United Health Group, Inc., 659 F.3d 295, 309 (3d Cir. 2011); 


United States ex rel. Ebeid v. Lungwitz, 616 F.3d 993, 998 (9th Cir. 1020); United States ex 


rel. Augustine v. Century Health Servs., Inc., 289 F.3d 409, 414-15 (6th Cir. 2002); United 


States ex rel. Mikes v. Straus, 274 F.3d 687, 697 (2d Cir. 2001); Shaw v. AAA Engineering 


& Drafting, Inc., 213 F.3d 519, 531-33 (10th Cir. 2000).9  Although this Court once 


characterized that theory as “questionable,” see Harrison, 176 F.3d at 786 n.8, it 


recognized in that same case that claims with nothing false on their face are actionable 


under a “fraud-in-the-inducement” theory, id. at 788, and this Court has never 


rejected the implied certification theory.  Because that theory provides a useful 


conceptual framework for understanding how a claim for payment that contains 


nothing false on its face is nevertheless “false or fraudulent” where it does not satisfy 


9 The Fifth Circuit has noted but not yet decided the question.  United States ex 
rel. Steury v. Cardinal Health, Inc., 625 F.3d 262, 268 (5th Cir. 2013). 


35 
 


                                                 







all material conditions of payment, the Court should adopt that theory or, at a 


minimum, reject the district court’s categorical holding that defendants may not be 


held liable under the FCA unless they make “objectively false” statements in the 


claims for payment they submit to the government.    


Although some judicial decisions have made the implied certification theory 


seem technical and complex, that theory ultimately rests on the common-sense 


proposition that one can readily commit fraud without making any explicit false 


statements.  For example, if a teenager agrees to mow the family lawn for $5 per hour, 


returns to the house at the end of the day and demands $20 for “lawn mowing 


services,” the mother will naturally construe the request for payment as an implicit 


representation that her son has worked for four hours.  If it turns out that the son 


worked for only two hours, or didn’t mow the law at all, one would naturally regard 


his actions as fraudulent even though he managed to obtain payment without 


expressly lying. 


That is effectively what TCI did in this case:  bill the Army for “guard services” 


while knowing the personnel it was supplying did not satisfy the core weapons-


proficiency requirements in TO 11.  While the district court refused to recognize the 


implied certification theory, it also concluded that TCI could not be held liable under 


that theory in any event because payment on the contract was not conditioned on any 


express certifications regarding weapons qualifications.  JA 235-36.  But the whole 


point of the implied certification theory is that it applies where no certifications of 
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compliance with specific conditions are required or made.  See, e.g., Hutcheson, 647 F.3d 


at 385 (stressing that nothing in the FCA requires proof of any sort of “certification”); 


United States ex rel. Hendow v. Univ. of Phoenix, 461 F.3d 1166, 1172 (9th Cir. 2006) 


(rejecting argument that “the word ‘certification’ has some paramount and talismanic 


significance”).  The United States specifically alleged that payment on the contract was 


conditioned on compliance with the weapons-proficiency requirements in TO 11 and 


that its CORs would not have signed the DD-250s certifying that TCI had performed 


its obligations if they had known the true state of affairs.  JA 43 (¶¶ 66-70).  The 


district court had no basis for disregarding those allegations on a motion to dismiss, 


and the court erred in holding that the government failed to state a claim under the 


implied certification theory. 


Whether or not this Court formally adopts the implied certification theory, it 


should correct the district court’s erroneous holding that a claim is only “false” if it 


contains an “objectively false statement” on the face of the claim.  That holding is 


flatly inconsistent with Supreme Court precedent, with decisions in the many Circuits 


that have recognized theories of liability similar to implied certification, and with this 


Court’s decisions recognizing a “fraud-in-the-inducement” theory of FCA liability.  As 


this Court explained in Harrison, where a contract is originally obtained through fraud, 


each and every claim submitted under that contract is false, even though “the claims 


that were submitted were not in and of themselves false.”  Harrison I, 176 F.3d at 788.  


That same reasoning applies where a contract is retained through fraud – here, through 
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the creation of falsified weapons scorecards for review by the CORs – even if there 


was nothing “objectively false” on the face of the invoices themselves.  Accordingly, 


this Court should, at a minimum, reverse and remand to allow the United States to 


proceed on its allegations that TCI violated the FCA by presenting claims for the 


services of unqualified “guards” while knowing that those individuals did not satisfy 


the basic marksmanship requirements set forth in TO 11.  


II. THE DISTRICT COURT ERRED IN DISMISSING THE UNITED  
STATES’ COMPLAINT FOR FAILURE TO ALLEGE THAT A 
GOVERNMENT OFFICIAL ACTUALLY REVIEWED AND RELIED 
UPON THE FALSIFIED WEAPONS SCORECARDS.    
 
The district court also independently erred in dismissing the United States’  


“false record” claim under 31 U.S.C. 3729(a)(1)(B) on the ground that the complaint 


contained no specific “allegation that the Government reviewed the weapons 


scorecard for the purposes of issuing payment.”  JA 219.  That holding was incorrect 


because (1) it effectively required the “presentment” of the false statement or record 


to the government – a requirement that only exists for claims under Section 


3729(a)(1)(A) – and (2) it is premised on an incorrect legal standard as to when a false 


statement is “material” to payment.   


1.  Although 31 U.S.C. 3729(a)(1)(A) requires that a false claim be “presented” 


to the government, there is no comparable requirement in 31 U.S.C. 3729(a)(1)(B).  


Instead, as noted above, the latter provision imposes broad liability on any person 


who “knowingly makes, uses, or causes to be made or used, a false record or 


38 
 







statement material to a false or fraudulent claim.”  31 U.S.C. 3729(a)(1)(B) (emphasis 


added).  By requiring allegations that a government official actually reviewed and 


relied upon the false weapons scorecards compiled by TCI, however, the district court 


effectively imported a presentment requirement into Section 3729(a)(1)(B) because 


government officials cannot review documents that have not been presented to them.  


In this way, the district court’s ruling violates the established canon that Congress is 


presumed to act intentionally in including and omitting specific language in different 


statutory provisions.  Indeed, the Supreme Court relied on this very canon in holding 


that the prior version of Section 3729(a)(1)(B) – 31 U.S.C. 3729(a)(2) – did not 


include a “presentment” requirement.  See Allison Engine Co., 128 S. Ct. at 2129-30.  


Nothing in the 2009 amendments to the FCA purported to add a presentment 


requirement to Section 3729(a)(1)(B).  On the contrary, the primary purpose of those 


amendments was to correct the Supreme Court’s restrictive interpretation of former 


Section 3729(a)(2) in Allison Engine, and ensure the continued viability of claims under 


that provision.  See S. Rep. No. 10, 111th Cong., 1st Sess., at 10 (2009).     


2.  The district court’s “actual reliance” requirement also conflicts with the 


established standard for materiality employed in the FCA context, which has now 


been codified in the statute itself.  See 31 U.S.C. 3729(b)(4) (materiality means “having 


a natural tendency to influence, or be capable of influencing, the payment of money 


or property”).  As this Court has emphasized, there is an important distinction 


between having a “natural tendency to influence” and actually influencing a payment 


39 
 







decision.  The focus in evaluating materiality is on the “potential effect of the false 


statement when it is made, not on the actual effect of the false statement when it is 


discovered.”  United States ex rel. Harrison v. Westinghouse Savannah River Co., 352 F.3d 


908, 916-17 (4th Cir. 2003) (Harrison II).   


Likewise, other courts of appeals have held that the test for materiality is 


objective and “does not require evidence that a program officer relied upon the 


specific falsehoods proven.”  United States ex rel. Feldman v. Van Gorp., 697 F.3d 78, 96 


(2d Cir. 2012).  See also United States v. Rogan, 517 F.3d 449, 552 (7th Cir. 2008) 


(rejecting argument that the government must show it would actually have taken 


enforcement action if it had been aware of the falsity); United States ex rel. Loughren v. 


Unum Group, 613 F.3d 300, 309 (1st Cir. 2010) (confirming that false statement is 


material where it “could have influenced” government’s payment decision); Longhi v. 


Lithium Power Techs., 575 F.3d 458, 470 (5th Cir. 2008).10    


Although the district court cited the correct legal standard for materiality – the 


“natural tendency to influence standard” – the court employed an outcome-materiality 


standard focused on whether the false statement actually influenced the government’s 


payment decision.  JA 241.  Rather than accepting the United States’ extensive 


10 In the criminal context, courts have employed similar standards to establish 
materiality under 18 U.S.C. 1001, holding that “there is no requirement that the false 
statement [actually] influence or effect the decision making process of a department of 
the United States government.”  United States v. Arch Trading Co., 987 F.2d 1087, 1095 
(4th Cir. 1993); United States v. McIntosh, 655 F.2d 80, 83 (5th Cir. 1981) (same). 
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allegations that TCI was required to maintain its training records for inspection by the 


government’s CORs, see JA 30, 32, 35, 37 (Compl. ¶¶ 22, 28, 42, 47, 49), as sufficient 


to demonstrate that false statements in those records were “capable of influencing” 


the government’s payment decision, the district court held that “the omission of any 


allegation that anyone in Government actually viewed these false records, the date of 


any such viewing, and whether those who viewed the records actually relied on the 


records in submitting the DD-250 forms” was fatal to the government’s claim.   JA 


241.  That holding was erroneous, because the false weapons scorecards plainly could 


have influenced the government’s payment decisions.  Indeed, by requiring TCI to 


make those records available for review and inspection, the contract itself makes clear 


that these records are material to payment as a matter of law.  The district court erred 


in requiring additional allegations that government officials actually reviewed and 


relied upon these statements.   
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CONCLUSION 


For the foregoing reasons, the district court’s decision dismissing the United 


States’ claims under the False Claims Act should be vacated, and the case should be 


remanded for further proceedings on those claims.    
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STATEMENT CONCERNING ORAL ARGUMENT 
(Local Rule 34(a)) 


 
The United States respectfully requests oral argument.  The proper 


interpretation and application of the False Claims Act is a matter of considerable 


importance to the government.  The United States would welcome the opportunity to 


further explain how the district court’s decision in this case erroneously insulates 


government contractors from liability under the FCA where they falsify records 


necessary to obtain payment on a contract and knowingly bill the government for 


goods or services that do not satisfy all material conditions of payment.  This is a 


complicated case involving questions of first impression in this Circuit, and the 


United States believes that oral argument would assist the Court.      
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31 U.S.C. § 3729(a) 
 
§ 3729.  False Claims 
 
(a) Liability for certain acts.-- 
 
(1) In general.--Subject to paragraph (2), any person who--  
 
(A) knowingly presents, or causes to be presented, a false or fraudulent claim for 
payment or approval;  
 
(B) knowingly makes, uses, or causes to be made or used, a false record or statement 
material to a false or fraudulent claim;  
 
(C) conspires to commit a violation of subparagraph (A), (B), (D), (E), (F), or (G);  
 
(D) has possession, custody, or control of property or money used, or to be used, by 
the Government and knowingly delivers, or causes to be delivered, less than all of that 
money or property;  
 
(E) is authorized to make or deliver a document certifying receipt of property used, 
or to be used, by the Government and, intending to defraud the Government, makes 
or delivers the receipt without completely knowing that the information on the receipt 
is true;  
 
(F) knowingly buys, or receives as a pledge of an obligation or debt, public property 
from an officer or employee of the Government, or a member of the Armed Forces, 
who lawfully may not sell or pledge property; or  
 
(G) knowingly makes, uses, or causes to be made or used, a false record or statement 
material to an obligation to pay or transmit money or property to the Government, or 
knowingly conceals or knowingly and improperly avoids or decreases an obligation to 
pay or transmit money or property to the Government,  
 
is liable to the United States Government for a civil penalty of not less than $5,000 
and not more than $10,000, as adjusted by the Federal Civil Penalties Inflation 
Adjustment Act of 1990 (28 U.S.C. 2641 note; Public Law 104-410), plus 3 times the 
amount of damages which the Government sustains because of the act of that person.  
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INTRODUCTION AND SUMMARY 


The United States alleges that defendant Triple Canopy, Inc. (“TCI”) 


fraudulently billed the government for guards to protect a military base in a dangerous 


area in Iraq while knowing that the individuals it was supplying to perform this critical 


function did not have the necessary qualifications and had not passed a basic 


marksmanship test required under the governing contract.  In addition to billing the 


Army for security personnel that TCI knew lacked the skills required to handle their 


weapons properly, TCI also falsified the marksmanship “scorecards” for hundreds of 


these individuals in order to dupe the Army into accepting and paying for “guard” 


services that did not satisfy an essential requirement under the contract.  This  


egregious conduct by TCI was much more than a simple breach of contract; it was 


fraud that jeopardized the safety of United States military and civilian personnel.  The 


United States thus alleged that TCI violated the False Claims Act (“FCA”), which 


prohibits both the knowing presentation of “a false or fraudulent claim for payment 


or approval” to the government, 31 U.S.C. 3729(a)(1)(A), and the use of “a false 


record or statement material to a false or fraudulent claim, ” 31 U.S.C. 3729(a)(1)(B).    


Rather than allowing discovery to support these serious allegations, the district 


court dismissed the government’s complaint on threshold legal grounds.  As explained 


in our opening brief, the court’s decision rests on at least two fundamental errors.  


First, the court erred in dismissing the government’s complaint for failure to allege an 


“objectively false statement” in TCI’s invoices.  Section 3729(a)(1)(A) broadly 
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prohibits the submission of “false or fraudulent” claims to the government, and 


nowhere requires an express or “objectively” false statement on the face of an invoice.  


The district court’s ruling improperly imports the “false statement” requirement from 


Section 3729(a)(1)(B) into Section 3729(a)(1)(A), which refers to false or fraudulent 


“claims” rather than false “statements.”  As this Court, the Supreme Court, and 


numerous other courts of appeals have recognized, a claim for payment is thus “false 


or fraudulent” under Section 3729(a)(1)(A) when the goods or services tendered do 


not satisfy a condition of payment under the governing contract, statute, or regulation.   


Second, the district court erred in dismissing the United States’ complaint for 


failure to allege that a government official actually reviewed and relied upon the 


falsified weapons scorecards.  That ruling was incorrect because it effectively 


imported the “presentment” requirement from Section 3729(a)(1)(A) into “false 


records” claims under Section 3729(a)(1)(B), and because the court’s “actual reliance” 


requirement is inconsistent with the materiality standard long recognized by this Court 


and now codified in 31 U.S.C. § 3729(b)(4) (“having a natural tendency to influence, 


or be capable of influencing, the payment of money or property”). 


In its responsive brief, TCI makes no attempt to defend the district court’s 


holdings on either point.  Instead, TCI contends that the decision below may be 


affirmed on various grounds that the United States “overlooks.”  TCI Br. 9.  As 


explained more fully below, the alternative grounds for affirmance espoused by TCI 


are all variants of the district court’s flawed analysis, and they have no anchor in the 
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plain language of the FCA.  They do not provide an adequate basis for affirming the 


ruling below.  Thus, at a minimum, this Court should reverse the district court’s 


decision and remand for the court to reconsider whether the United States has 


adequately alleged the elements for FCA liability under the proper legal standards. 


In any event, TCI’s arguments for affirmance on alternate grounds lack merit.  


TCI essentially concedes that the United States has alleged all the necessary factual 


predicates for FCA liability.  TCI does not dispute that:  (1) the contract and task 


order (“TO 11”) required that individuals provided to act as “guards” pass a basic 


marksmanship test; (2) none of the Ugandan nationals TCI provided satisfied that 


requirement; (3) TCI’s managers knew the “guards” it was providing had not passed 


the required tests; and (4) TCI nonetheless repeatedly billed the Army for “guard” 


services provided by these individuals.  Nor does TCI dispute that it was required to 


keep marksmanship records for each “guard” it supplied on file for inspection by the 


contracting officer’s representative (“COR”), and that TCI actively falsified those 


records in order to ensure that it would continue to be paid for the unqualified 


“guards” it was supplying.  Nevertheless, TCI contends that these extensive 


allegations of wrongdoing fail to state a claim under the FCA primarily for two 


reasons:  TCI made no “express certifications” of compliance with the marksmanship 


testing requirement on the face of the claims it submitted to the government, and the 


contract does not expressly condition payment on compliance with that condition. 
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TCI’s arguments reflect a formalistic and unduly narrow understanding of the 


scope of FCA liability, and they fail on both factual and legal grounds.  As explained 


in our opening brief (at 22-24), TCI made expressly false statements when it falsified 


marksmanship records and represented that it was providing “guards” that satisfied 


the requirements of TO 11.  Moreover, TCI caused CORs to falsely certify on DD-


250 forms that TCI  had complied with all relevant contractual terms.  These false 


statements are sufficient to meet any express falsity requirement, even if TCI was  


clever enough to avoid making any express false statements on the face of its invoices. 


More importantly, however, no express false statement of any sort is required 


to establish liability under Section 3729(a)(1)(A).  As this Court emphasized long ago, 


the term “false or fraudulent” in the FCA must be construed broadly, and a claim for 


payment may be “false” even if it contains no express false statements.  Harrison v. 


Westinghouse Savannah River Co., 176 F.3d 776, 786-88 (4th Cir. 1999).  TCI’s attempt to 


read an “express falsity” requirement into Section 3729(a)(1)(A) is thus incompatible 


not only with the plain language of that provision but also with Harrison.  As explained 


in our opening brief (at 37-38), the fraud-in-the-inducement theory endorsed in 


Harrison recognizes that a failure to comply with promises made before a contract is 


executed taints each and every claim for payment submitted under that contract, and 


that same reasoning applies with equal force where, as here, a person fails to comply 


with contractual terms after a contract is executed.  In both cases, a person is liable 


under the FCA (provided the other elements for FCA liability, such as knowledge and 
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materiality, are satisfied), even if “the claims that were submitted were not in and of 


themselves false.”  Id. at 788.  TCI nowhere responds to our argument that Harrison 


and other decisions by this Court have already endorsed the fundamental principle 


that claims for goods or services that do not satisfy all conditions of payment are 


“false” even if they contain no express false statements on their face. 


Finally, TCI contends that the “submission of a claim creates an implied 


certification of compliance with contract provisions, statutes, or regulations only 


when payment is expressly conditioned on them.”  TCI Br. 26.  This argument fails 


for two independent reasons.  First, the implied certification framework used by many 


courts is normally applied where the defendant has provided the goods or services the 


government bargained for but has failed to satisfy some additional legal requirement.  


Because TCI failed to provide the very essence of the service the Army bargained for 


in this case (guards who could shoot straight), resort to the implied certification 


theory is unnecessary.   


Second, even if the implied certification theory applies only where there is an 


express condition of payment, there can be no doubt that the marksmanship test 


requirement in TO 11 was an express condition of payment.  JA 99.  If TCI means to 


suggest that an express requirement in a contract is not a “condition of payment” 


unless it specifically states that the government will not pay the person if that 


requirement is violated, TCI is mistaken.  Where a contract expressly establishes a 


requirement that the defendant knowingly violates, this is sufficient for FCA liability; 
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courts do not require magic language specifying that the requirement is a “condition 


of payment.”  For example, in Harrison, this Court reversed the dismissal of FCA 


claims without identifying any specific language in the contract that expressly 


conditioned payment on compliance with the conflict of interest rules at issue in that 


case.  This Court should thus reject TCI’s extraordinary contention that a person may 


knowingly supply goods or services to the government that do not satisfy a basic 


requirement under the contract whenever the contract fails to expressly declare that 


the government will not pay the person if that requirement is violated. 


ARGUMENT 


In our opening brief, we explained that TCI engaged in an especially pernicious 


form of fraud – the knowing provision of “guards” to protect a military base in Iraq 


who had not passed a basic marksmanship test required under the relevant contract, 


and the systematic falsification of weapons “scorecards” to ensure that TCI would 


continue to be paid for the services of personnel who lacked the necessary skills to 


handle their weapons safely and effectively.  Govt. Br. 21.  In this way, TCI violated 


Sections 3729(a)(1)(A) & (B) of the False Claims Act, which respectively impose civil 


liability for the knowing presentation of “a false or fraudulent claim for payment or 


approval” to the government, 31 U.S.C. 3729(a)(1)(A), and the use of “a false record 


or statement material to a false or fraudulent claim, ” 31 U.S.C. 3729(a)(1)(B).  


Nowhere in its responsive brief does TCI even attempt to explain how the 


extensive fraudulent conduct alleged in this case falls outside the plain language of the 
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FCA.  Nor does TCI explain why it makes any sense to construe the FCA to 


immunize companies from liability in cases where they have engaged in fraudulent 


conduct and have knowingly billed the military for goods or services that do not 


conform to contractual requirements but have managed to avoid making any express 


false statements in the invoices submitted to the United States.  Instead, TCI advances 


a formalistic and atextual argument that the United States failed adequately to allege 


any “false claims” within the meaning of 31 U.S.C. § 3729(a)(1)(A) because: (1) the 


claims for payment TCI submitted contained no “factually false” statements, TCI Br. 


14-19, and (2) those claims were not “impliedly false” because, in TCI’s view, they do 


not satisfy all the criteria for liability under certain legal theories courts have employed 


to explain why some claims for payment that contain no express false statements on 


their face may nevertheless be “false or fraudulent” claims, id. at 20-36.  TCI also 


contends that the United States failed to allege a “false records” claim under Section 


3729(a)(1)(B) with sufficient specificity, primarily because the government did not 


specifically allege that any government official actually reviewed or relied upon the 


weapons scorecards that TCI falsified.  Id. at 37-44.  


As explained more fully below, TCI’s arguments rest on a fundamental 


misunderstanding of the legal requirements for liability under the FCA.  But those 


arguments also reflect a basic refusal to acknowledge the scope of the fraudulent 


conduct the United States has alleged.  For example, TCI asserts that the “only thing 


that the government has properly alleged is that Triple Canopy failed to comply with 
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one of a number of the contractual requirements imposed by TO-11,” and suggests 


that allowing the United States’ FCA claims to proceed would blur the “fundamental 


distinction between actions for fraud and breach of contract.”  TCI Br. 13-14.  These 


contentions grossly understate what the government has alleged in this case, and they 


ignore the other elements required to establish FCA liability, which adequately ensure 


that “mere” contractual breaches cannot be converted into FCA claims.  See United 


States v. Science Applications Int’l (“SAIC”), 626 F.3d 1257, 1270 (D.C. Cir. 2010) (stating 


that concerns about expanding the scope of the FCA should not be addressed by 


“adopting a circumscribed view of what it means for a claim to be false,” but instead 


“through strict enforcement of the Act’s materiality and scienter requirements”).  


Although TCI invokes the specter of FCA liability based upon innocent non-


compliance with a single contractual term, the United States has alleged much more:  


a year-long fraudulent scheme highlighted by the repeated falsification of records 


known and directed by TCI officials, which had the purpose and effect of concealing 


deficiencies in the “guard” services TCI provided to the military and ensuring that 


TCI would continue to be paid for those services.  In light of these extensive 


allegations of knowing fraudulent conduct, no basis exists for the many insinuations 


permeating TCI’s brief that allowing the United States’ fraud claims to proceed in this 


case would permit what this Court “has previously warned against:  turning every 


alleged breach of contract into an FCA violation.”  TCI Br. 12.  See also id. at 28, 33.  


On the contrary, turning a blind eye to the brazen fraudulent scheme alleged here 
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would effectively eviscerate the government’s primary tool to combat fraud and 


recover losses resulting from a contractor’s knowing failure to provide what the 


government bargained for:  in this case, guards who could shoot straight. 


I. THE UNITED STATES ADEQUATELY ALLEGED 
FALSE OR FRAUDULENT CLAIMS WITHIN THE  
MEANING OF SECTION 3729(a)(1)(A).   
 
As explained in our opening brief (at 21-38), the district court erred in 


dismissing the United States’ claim under Section 3729(a)(1)(A) for failure to allege an 


“objectively false statement” in TCI’s invoices.  JA 228.  TCI barely acknowledges this 


ruling and makes no attempt to defend it.  Thus, TCI has essentially conceded error in 


the district court’s legal analysis, and reversal and remand is warranted on this basis 


alone.  On appeal, TCI contends that the district court’s decision should be affirmed 


on the alternate ground that the United States failed adequately to allege any “false 


claims” within the meaning of Section 3729(a)(1)(A).  TCI Br. 14-36.  But this 


argument rests on an unduly narrow reading of Section 3729(a)(1)(A), and it ignores 


the detailed allegations of fraud in the government’s complaint, which show that the 


monthly invoices TCI submitted to the Army seeking payment for “guard” services 


were false or fraudulent because the personnel TCI provided did not satisfy the basic 


weapons-qualification requirement set forth in the task order.   


 TCI does not dispute the core factual allegations in the complaint.  Most 


notably, TCI does not dispute that TO 11 required individuals provided as “guards” 


to pass a marksmanship test, JA 28 (¶ 15); that none of the Ugandan personnel TCI 
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provided under TO 11 satisfied this requirement, JA 32-33 (¶¶ 30-32), that TCI’s 


managers at Al-Asad knew that “none of the Ugandan guards demonstrated the ability 


to qualify on a U.S. Army qualification course,” JA 32-33 (¶¶ 30-32), and that TCI 


nonetheless repeatedly billed the government for “guard” services provided by such 


individuals, JA 33, 35 (¶¶ 35, 39).  Moreover, TCI concedes, as it must, that it was 


required to keep training and marksmanship records for each “guard” it supplied on 


file for inspection by CORs, JA 32 (¶ 28), thereby allowing the CORs to determine 


whether TCI was providing acceptable services, JA 35-37(¶¶ 42, 47, 49).  Finally, TCI 


does not dispute that its managers actively falsified marksmanship scorecards in order 


“[t]o disguise the inadequacies in TCI’s performance on TO-11,” and directed the 


production of fictitious scorecards and spreadsheets for use in the event that 


government officials charged with overseeing TCI’s performance “inspected the 


files.”  JA 38 (¶ 50).  See also JA 39 (¶ 55).   


Despite these extensive allegations of knowing misconduct and deception, TCI 


contends that the monthly invoices it submitted to the military for “guards” that did 


not satisfy an essential requirement under TO 11 were neither expressly or impliedly 


“false or fraudulent” within the meaning of Section 3729(a)(1)(A).  As explained 


below, TCI’s arguments fail on both factual and legal grounds.  


A. TCI’s Claims For Payment Were Expressly False Or Fraudulent. 


As explained in our opening brief (at 22-24), although no express false 


statement is required under Section 3729(a)(1)(A), TCI did in fact make a number of 
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expressly false statements in seeking payment from the Army.  Most notably, TCI’s 


characterization of the services provided by the untrained and unqualified Ugandan 


personnel as “guard” services was “false or fraudulent” because those individuals did 


not have the basic skills and training required to qualify as guards under TO 11, and 


TCI knew this when it submitted its invoices.  Likewise, by creating false weapons 


scorecards and spreadsheets for the express purpose of convincing government 


officials charged with overseeing TCI’s performance that the services provided 


conformed to specifications, JA 38 (¶ 50), TCI knowingly caused CORs to falsely 


certify on form DD-250 that the services provided “conform to contract.”  See, e.g., JA 


57, 59 (sample DD-250s).  Because DD-250s are integral to the process under which 


the military verifies that goods and services provided by its contractors conform to 


contractual requirements, JA 41-43 (¶¶ 62-67), causing false statements to be made in 


those forms is equivalent to causing the submission of a false or fraudulent claim to 


the government, particularly where DD-250s are part of the claims package a 


contractor submits seeking payment from the government. 


TCI’s attempts to discount the various types of express false claims identified 


in our opening brief are unavailing.  For example, TCI does not dispute that the 


statements made on the DD-250s – that security services provided by TCI “conform 


to contract” – were factually false.  Instead, TCI advances a more limited argument 


that DD-250s are affirmations by government officials and are therefore not claims by 


TCI “when not submitted as an invoice.”  TCI Br. 15 (citing United States ex rel. Butler 
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v. Hughes Helicopters, Inc., 71 F3.d 321, 330 (9th Cir. 1995)).  However, it is irrelevant 


whether TCI itself submitted the DD-250s because TCI is equally liable under Section 


3729(a)(1)(A) for “causing” the submission of a false claim.  Moreover, while TCI 


cites a few district court decisions (and a lone Ninth Circuit case) for the proposition 


that a DD-250 “cannot, on its own, serve as a basis for a false claim,” TCI Br. 15, 


these cases are neither persuasive nor controlling, and in any event these and other 


cases acknowledge that a DD-250 can be a false claim when “used as an invoice.”  


Hughes Helicopters, 71 F.3d at 330.  See also TCI Br. 15-16 (citing district court cases 


allowing FCA claims to proceed where DD-250s were accompanied by other 


certifications or submitted as invoices).  Because DD-250s were part of the claims 


package TCI submitted to the Army each month, the false statements in those forms 


should properly be treated as express false claims by TCI. 


TCI does not deny that DD-250s were attached to the monthly invoices it 


submitted to the Army for payment.  In a carefully-worded footnote, TCI contends 


that “the Government’s Complaint makes no such specific allegation,” and argues 


that the United States therefore cannot rely on the DD-250s.  TCI Br. 16 n.4.  But the 


government’s complaint is filled with allegations concerning the importance of DD-


250s and their close nexus to TCI’s invoices, see JA 41-43 (¶¶ 62-69), including specific 


allegations that if CORs had known that TCI’s “guards were not qualified to operate 


their weapons on a U.S. Army qualification course,” they “would not have accepted 


the items for payment of the guards on the TCI invoices,” JA 43 (¶¶ 67-69).  These 
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allegations demonstrate that DD-250s were integral to the government’s payment 


decisions and they are more than sufficient to support the argument that express false 


statements in the DD-250s are false claims caused by TCI.   


 For similar reasons, TCI’s contention that the false weapons scorecards it 


created did not “cause” CORs to make false statements, TCI Br. 17, also fails.  As an 


initial matter, TCI criticizes the United States for citing 31 U.S.C. § 3729(a)(1)(B) to 


argue that TCI’s use of false scorecards supports a “false records” claim under Section 


3729(a)(1)(A).  Id. (citing Govt. Br. at 23).  But the use of “false records” to “cause” 


the submission of a “false or fraudulent” claim violates both Sections 3729(a)(1)(A) 


and (B).  By creating false weapons scorecards, TCI caused CORs to make false 


statements and generate false records certifying TCI’s compliance with TO 11.   


Although TCI contends that the absence of a specific allegation that CORs 


actually reviewed and relied upon the falsified scorecards destroys the necessary causal 


chain, there are extensive allegations that CORs were required to regularly review 


TCI’s records and files as part of the Quality Assurance Surveillance Plan (“QASP”), 


JA 31-32 (¶¶ 24-28), and courts routinely presume that government officials “have 


properly discharged their official duties.”  Almy v. Sebelius, 679 F.3d 297, 309 (4th Cir. 


2012).  In addition, the complaint alleges that the bogus scorecards were intended “to 


mislead the Defense Contract Management Agency (DCMA), in the event of an 


inspection and to mislead the CORs when the CORs performed his/their surveillance 


duties under the QASP,” JA 35-36 (¶ 42).  In light of these extensive allegations, there 
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can be no doubt that the United States has alleged a sufficient causal nexus between 


TCI’s fraudulent conduct and the payment of TCI’s claims.  See United States ex rel. 


Main v. Oakland City Univ., 426 F.3d 914, 916 (7th Cir. 2005).    


Aside from the DD-250s, TCI also insists that its invoices for “guard” services 


were not expressly “false or fraudulent,” even though it knew at the time that the 


personnel it was providing had not passed the marksmanship test required to act as a 


“guard” under TO 11.  Specifically, TCI argues that “nowhere in TO-11, TWISS I, or 


Triple Canopy’s invoices is there any definition of ‘guard,’” and that without such a 


definition “there is no measurable standard by which the Government can plausibly 


claim that Triple Canopy’s use of the word ‘guards’ in its invoices was false or 


fraudulent.”  TCI Br. 18-19.  This argument is wrong on multiple levels.  


Although the term “guard” is not specifically defined in TO 11, the task order 


made clear that all employees who carried firearms must have training on the weapons 


they carried and must “have qualified on a U.S. Army qualification course.”  JA 99.  


Moreover, the governing contract pursuant to which that task order was issued, the 


Theater-Wide Internal Security Service (“TWISS”) contract, did expressly define the 


term “guard,” stating that such individuals must be qualified on the primary weapon 


they carry and further specifying that “[a]ny special weapons qualifications will be 


defined in Task Orders.”  While the TWISS is not (yet) part of the record in this case 


given the dismissal of the government’s claims at the pleadings stage, TCI’s bald 


assertion that the term “guard” is nowhere defined is simply wrong.  As both the 
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TWISS and TO 11 make clear, a “guard” in this context must, at a minimum, have 


passed a basic marksmanship test on a U.S. Army qualifications course, JA 99, and 


TCI’s invoices for “guard” services provided by individuals who did not satisfy that 


requirement were thus “false or fraudulent” under the FCA.  


Unable to plausibly argue that the “guards” it supplied satisfied the basic 


marksmanship requirement in TO 11, TCI emphasizes that they were able to perform 


many other duties required of guards.  TCI Br. 19.  But whatever relevance this 


observation might have for purposes of damages, it is plainly irrelevant as a defense to 


liability.  The United States bargained for security personnel who had passed a specific 


marksmanship test, and TCI knowingly provided and billed the government for 


individuals it knew had repeatedly failed that test.  Just because these individuals may 


have satisfied other contractual requirements does not excuse TCI’s knowing failure 


to provide an essential part of what the Army bargained for, much less allow TCI to 


conceal violations of such an important requirement.  In short, TCI’s claims for 


“guard” services were expressly false or fraudulent.   


B. TCI’s Claims For Payment Were False Or Fraudulent  
Even Absent An Express False Statement. 
 


Even if TCI’s claims for payment were not tainted by express false statements, 


they were false for purposes of Section 3729(a)(1)(A) because the “guard” services 


TCI provided did not satisfy a material condition of payment under TO 11.   As 


explained in our opening brief (at 24), Section 3729(a)(1)(A) does not require a “false 
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statement” of any sort, much less an “objectively false” statement on the face of a 


claim for payment.  Instead, that provision broadly imposes civil liability on “any 


person who knowingly presents, or causes to be presented, a false or fraudulent claim 


for payment or approval.”  31 U.S.C. § 3729 (a)(1)(A).   


In light of the FCA’s expansive language and purpose, see S. Rep. No. 345, 99th 


Cong., 1st Sess. 9 (1986), this Court recognized long ago that the term “false or 


fraudulent” must be construed broadly to extend even to situations where “the claims 


that were submitted were not in and of themselves false.”  Harrison, 176 F.3d at 788.  


See also United States ex rel. Harrison v. Westinghouse Savannah River Co., 352 F.3d 908 (4th 


Cir. 2003) (Harrison II) (holding contractor liable where it violated conflict of interest 


rules applicable to subcontract).  Likewise, the Supreme Court and numerous courts 


of appeals have held that claims requesting payment for goods or services that do not 


satisfy material conditions of payment established by the government are “false or 


fraudulent” claims, even where they contain no express false statements.  See, e.g., 


United States v. Bornstein, 423 U.S. 303 (1976) (subcontractor that caused prime 


contractor to submit claims to the government for electron tubes that did not satisfy 


all conditions of payment); United States ex rel. Marcus v. Hess, 317 U.S. 537 (1943) 


(claims submitted under contracts obtained through collusive bidding); United States ex 


rel. Hutcheson v. Blackstone Medical, Inc., 647 F.3d 377 (1st Cir. 2011) (drug manufacturer 


that caused the submission of claims for health services tainted by kickbacks); SAIC, 


626 F.3d at 1269-72 (consulting firm that billed for services provided in violation of 
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contractual provision prohibiting conflicts of interest); United States ex rel. Hendow v. 


Univ. of Phoenix, 461 F.3d 1166 (9th Cir. 2006) (for-profit university that made false 


promises of compliance with condition of participation in federal funding program). 


In our opening brief, we explained that courts have employed a variety of 


different legal theories and labels to explain why claims for payment that contain no 


false statements on their face may nevertheless be “false or fraudulent” within the 


meaning of the FCA, including the so-called “worthless services” theory, the 


“defective products” theory, and the “implied certification” theory.  Govt. Br. 31.  


But we also noted a concern recently articulated by the First Circuit that judicially-


constructed theories of liability under the FCA “may do more to obscure than clarify 


the issues.”  Hutcheson, 647 F.3d at 385-86.  In light of that concern, we thus identified 


a common principle unifying many of these theories of FCA liability:  that a claim for 


payment is “false” when the goods or services provided to the government do not 


satisfy a relevant condition of payment, regardless of whether there are any 


“objectively false” statements on the face of the claim itself.  Govt. Br. 25.  Applying 


that principle, we explained that the allegation that TCI billed the government for 


services it knew did not conform to a specific and readily-identifiable requirement 


established in TO 11 – the requirement that all security personnel pass a basic 


marksmanship test – was sufficient to state a claim under the FCA.  Id. at 29-30.   


Nowhere in its responsive brief does TCI offer any argument anchored in the 


text or purpose of the FCA to refute this common sense principle.  Nor does TCI 
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provide any textual or other support for its remarkable contention that a person can 


supply goods or services to the United States that it knows do not satisfy an express 


requirement in a contract, employ extensive measures to conceal its failure to provide 


what the government bargained for, and nevertheless avoid FCA liability.  Instead, 


TCI retreats immediately to the legal theories that the district court examined, arguing 


that the government’s complaint fails under each of the judicially-constructed theories 


that the First Circuit recently warned “may do more to obscure than clarify the 


issues.”  Hutcheson, 647 F.3d at 385-86.  Like the district court, TCI misunderstands 


the limits and applicability of the implied certification, worthless services, and 


defective products theories on their own terms, but the most basic problem with 


TCI’s response is its complete failure to acknowledge and apply the common sense 


principles on which those theories are grounded. 


For example, TCI insists that the implied certification theory of liability is not 


recognized by this Court and finds no support in this Court’s cases.  TCI Br. 22-25.  


This observation is both irrelevant and wrong.  As an initial matter, resort to an 


implied certification theory is only necessary where a defendant supplies the essential 


goods or services the government has requested but is alleged to have violated some 


additional legal requirement.  Where, as here, the defendant fails to provide a critical 


component of the service the government bargained for, the claim is factually false, 


and no implied certification analysis is necessary.  See United States ex rel. Conner v. 


Salina Regional Health Center, Inc., 543 F.3d 1211, 1217 (10th Cir. 2008) (distinguishing 
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between “factually false claims and legally false claims”).  In any event, there is ample 


support for the implied certification theory in this Court’s precedents.  See Harrison, 


176 F.3d at 786-88 (reversing district court decision holding that claims are only 


“false” under the FCA where they contain express false statements).  Indeed, TCI 


appears to concede that the implied certification theory may yet be viable in this 


Circuit.  See TCI Br. 24-25.  However, TCI contends that this Court should adopt the 


restrictive variant of that theory endorsed by the Second Circuit in Mikes v. Straus, 274 


F.3d 687 (2d Cir. 2001), and only permit liability under that theory where payment is 


expressly conditioned on the requirement allegedly violated.  TCI Br. 26 (citing Mikes).   


It is not clear why TCI believes an express-condition-of-payment rule would 


help it in this case.  The marksmanship testing requirement is an express requirement 


under TO 11 and therefore an express condition of payment.  JA 99.  It makes no 


difference that the contract includes no language specifically characterizing this term 


as a “condition of payment.”  What matters is that breach of that term (or the other 


express requirements in TO 11) allows the Army to withhold payment – a point 


alleged in a variety of different ways in the complaint.  See, e.g., JA 43 (¶¶ 67-69) 


(stating that if the CORs had known that TCI’s guards had not passed the required 


marksmanship test, they “would not have accepted the items for payment of the 


guards on TCI invoices”).  Indeed, the concerted efforts TCI undertook to conceal its 


violation of that requirement confirm that TCI itself understood that its right to 


payment was conditioned on compliance with that term.  And, more generally, 
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applicable regulations make clear that TCI could “only tender for acceptance those 


items that conform to the requirements of this contract.”  48 C.F.R. § 52.212-4(a).  In 


short, there can be no doubt that TO 11 expressly conditioned payment of TCI’s 


claims for “guard” services on compliance with the marksmanship test requirement.  


TCI contends that an “express-condition-of-payment” rule is necessary to 


ensure that the “strong medicine” of FCA liability only applies where a defendant 


“knows or should know that the government would not pay the claim.”  TCI Br. 28.  


But that is precisely the situation presented here.  As explained in our opening brief 


(at 28-29), this case does not involve violations of amorphous or imprecise standards 


that are difficult for a contractor to anticipate or a court to evaluate.  Compare United 


States ex rel. Wilson v. Kellogg, Brown & Root, Inc., 525 F.3d 375, 377 (4th Cir. 2008) 


(noting that alleged violations depended on “Relator’s subjective interpretation of 


KBR’s contractual duties”).  On the contrary, the United States has alleged that TCI 


billed the Army for services it knew did not conform to an objective requirement in 


TO 11, which TCI understood was a condition of payment – as evidenced by the 


many actions TCI took to conceal its repeated violations of that requirement. 


In the end, TCI appears to believe that some magic language was required to 


elevate the marksmanship testing requirement to the status of an “express condition 


of payment.”  No court has ever held that an express requirement in a contract is not 


an “express condition of payment” unless it specifically states that the government 


will not pay the person if that requirement is violated, and this Court should not be 
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the first to adopt such a narrow view of FCA liability.  Indeed, the circuits that have 


most recently considered this issue have observed that Mikes involved special 


considerations under Medicare and noted that there have been no subsequent Second 


Circuit decisions “rejecting an FCA claim where . . . the defendant sought payment 


after knowingly violating a material requirement of its contract.”  SAIC, 626 F.3d at 


1270.  See also Hutcheson, 647 F.3d at 388 (questioning whether the Second Circuit 


“would extend that rule to situation like the one before us”). 


In the end, TCI’s express-condition-of-payment argument proves too much 


because it precludes any requirement in TO 11 from being deemed a condition of 


payment, thereby immunizing contractors like TCI from FCA liability so long as they 


avoid making any express false statements on their invoices.  That is an absurd 


reading of the FCA.  Whether or not this Court adopts or applies the implied 


certification theory, it should clarify that a claim is “false or fraudulent” under the 


FCA when the goods or services provided do not satisfy an express contractual term.   


Because application of this basic principle compels reversal of the district 


court’s decision, this Court need not explore the outer boundaries of the so-called 


“worthless services” and “defective products” theories of liability.  For the reasons 


outlined in our opening brief (at 31-34), the district court erred in applying those 


theories, and TCI’s extensive discussion of those theories on appeal, TCI Br. 30-36, 


largely mirrors the district court’s flawed analysis.  Only one argument advanced by 


TCI with respect to these theories warrants a response.  
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With respect to the so-called “defective products” theory, TCI argues that the 


Supreme Court’s decision in Bornstein was premised on something more than the 


subcontractor’s knowing provision of a “defective product” (faulty electron tubes), 


which in turn caused the prime contractor to submit a claim deemed “false” even 


though there was nothing false on the face of that claim.  TCI Br. 35.  Citing 


references to a “certificate of compliance” exchanged between the prime contractor 


and the subcontractor made in the Third Circuit’s decision in Bornstein, TCI contends 


that “the FCA violations in Bornstein were the result of an inaccurate express 


certification.”  Id. (emphasis in the original).  But there is no indication that the Supreme 


Court’s decision turned on the presence or absence of any express certifications.  The 


Court nowhere mentions such certifications, and Bornstein has long stood for the 


common-sense proposition that a person who knowingly causes another person to 


submit claims to the government for defective goods is liable under the FCA even if 


there is nothing false on the face of those claims and even if the person seeking 


payment had no knowledge of the defects.  See Hutcheson, 647 F.3d at 390.    


In sum, it makes no difference whether the government’s allegations in this 


case fit neatly within the implied certification, worthless services, or defective 


products theories of liability.  TCI submitted “false or fraudulent” claims within the 


plain meaning of Section 3729(a)(1)(A) because it sought payment for the services of 


security personnel it knew did not satisfy the basic marksmanship requirement set 


forth in TO 11.  That conduct alone provides a sufficient basis for FCA liability.  
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II. THE UNITED STATES ADEQUATELY ALLEGED  
FALSE OR FRAUDULENT CLAIMS WITHIN THE 
MEANING OF SECTION 3729(a)(1)(B).     
 
As explained in our opening brief (at 38-41), the district court also erred in 


dismissing the government’s “false record” claim under 31 U.S.C. § 3729(a)(1)(B) on 


the ground that the complaint made no specific “allegation that the Government 


reviewed the weapons scorecard for the purposes of issuing payment.”  JA 219.  That 


holding was incorrect because (1) it effectively required the “presentment” of a false 


statement or record to the government, a requirement that only exists for claims 


under Section 3729(a)(1)(A), and (2) it is premised on an incorrect legal standard as to 


when a false statement is “material” to payment.  TCI offers no meaningful response 


to either of these points and has thus effectively conceded error in the district court’s 


analysis with respect to both presentment and materiality.1   


Unable to defend the district court’s “false records” ruling on presentment and 


materiality grounds, TCI instead advances two independent arguments for affirmance.  


First, TCI contends that the district court properly dismissed the claim under Section 


3729(a)(1)(B) for failure to allege “double falsity.”  TCI Br. 37-39.  This argument 


1 In a footnote, TCI argues in passing “that presentment is still required for a 
false records claim.”  TCI Br. 41 n.13.  As explained in our opening brief (at 39), this 
argument is flatly contrary to the Supreme Court’s decision in Allison Engine Co. v. 
United States ex rel. Sanders, 128 S.Ct. 2123 (2008), which held that “presentment” was 
not required under the prior version of Section 3729(a)(1)(B).  Id. at 2129-30.  While 
TCI pointedly ignores Allison Engine, citing it just once in a footnote (TCI Br. 38 
n.10), that cases forecloses any argument on this score.     
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seeks to import requirements from Section 3729(a)(1)(A) into Section 3729(a)(1)(B), 


and it is flatly contrary to this Court’s precedents.  Most notably, in Harrison, this 


Court recognized that the existence of a false statement material to the government’s 


payment decision is sufficient, by itself, to taint any resulting claims rendering them 


“false or fraudulent” under Section 3729(a)(1)(B).  See Harrison, 176 F.3d at 780.  


Likewise, other courts of appeals have recognized that false promises of compliance 


with requirements for participation in federally-funded programs render claims later 


submitted under those programs false.  See, e.g., Main, 426 F.3d at 916 (holding that 


phase-one application for funding renders phase-two applications for payment false).  


In short, no independent basis, apart from a false record or statement material to a 


claim, is required to render a claim “false or fraudulent” under Section 3729(a)(1)(B).2 


In the alternative, TCI argues that the United States failed to plead causation 


with the specificity required under Fed. R. Civ. P. 9(b) because it did not specifically 


allege that any government officials actually reviewed and relied upon the falsified 


weapons scorecards in issuing the DD-250s necessary for TCI’s invoices to be paid.  


TCI Br. 39-44.  As explained in our opening brief (at 39-40), the government is not 


required to show that fraud actually influenced its payments decisions; it is sufficient 


to show that the fraud had “a natural tendency to influence” or was “capable of 


2 Although TCI cites a handful of district court cases making reference to a 
“double falsity” standard in Section 3729(a)(1)(B), none of those cases is binding or 
persuasive.  What makes a claim “false or fraudulent” is the front-end use of a false 
record or statement that is material to payment in some way.  
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influencing” such decisions.  See 31 U.S.C. § 3729(b)(4) (defining materiality) Harrison 


II, 352 F.3d at 916-17 (stressing that the materiality inquiry focus on the “potential 


effect of the false statement when it is made, not on the actual effect of the false 


statement when it is discovered”).  TCI does not dispute the “natural tendency to 


influence” standard, and the allegations in this case easily satisfy this standard. 


As explained in detail above and in our opening brief, the government’s 


complaint includes extensive allegations that TCI was required to maintain its training 


records for inspection by the government’s CORs, see JA 30, 32, 35, 37 (Compl. ¶¶ 22, 


28, 42, 47, 49), that TCI officials placed bogus scorecards in the files for the express 


purpose of misleading the DCMA and the CORs when they performed their 


oversight duties, JA 35-36 (¶ 42), and that CORs “would not have accepted the items 


for payment of the guards on the TCI invoices” if they had known that the “guards” 


TCI was providing “were not qualified to operate their weapons on a U.S. Army 


qualification course,” JA 43 (¶¶ 67-69).  These allegations are more than adequate to 


establish a causal nexus between TCI’s fraud and payment (i.e., that the false 


scorecards had a natural tendency to influence the government’s payment decision). 


Ignoring the applicable materiality standard, TCI insists that more was required 


because the FCA contains both a materiality and a causation standard.  TCI Br. 42.  In 


cases where the defendant itself is alleged to have submitted the false claims, however, 


causation is subsumed in the materiality standard.  The only relevant question is 


whether the defendant’s fraud “could have influenced” the government’s payment 
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decision.  It was therefore not necessary for the government to specifically allege that 


government officials actually reviewed and relied upon the false weapons scorecards 


in making payment decisions.  See United States v. Rogan, 517 F.3d 449, 452 (7th Cir. 


2008) (rejecting argument that testimony of federal officials that they would not have 


paid claims was required in order to establish materiality).  The specific pleading 


requirements in Fed. R. Civ. P. 9(b) are designed to ensure that defendants are given 


fair notice of the fraudulent conduct alleged, Harrison II, 352 F.3d at 921-22, and the 


complaint’s detailed account of TCI’s campaign to bill the Army for “guards” that 


could not even pass the basic marksmanship test required under the contract is more 


than adequate to serve this purpose.  The district court thus erred in dismissing the 


United States’ claim under Section 3729(a)(1)(B) for failure to include additional 


allegations that specific government officials reviewed the weapons scorecards TCI 


falsified for the express purpose of concealing its fraudulent scheme.  
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CONCLUSION 


For the foregoing reasons, and those stated in our opening brief, the district 


court’s decision dismissing the United States’ claims under the FCA should be 


vacated, and the case should be remanded for further proceedings on those claims. 
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D.C. Rule of Professional Conduct 1.6, Confidentiality of Information, subsections (e) and (k) and comments 37 through 39.



(e) A lawyer may use or reveal client confidences or secrets:

(1) with the informed consent of the client;

(2)	(A) when permitted by these Rules or required by law or court order; and

(B) if a government lawyer, when permitted or authorized by law;

(3) to the extent reasonably necessary to establish a defense to a criminal charge, disciplinary charge, or civil claim, formally instituted against the lawyer, based upon conduct in which the client was involved, or to the extent reasonably necessary to respond to specific allegations by the client concerning the lawyer’s representation of the client;

(4) when the lawyer has reasonable grounds for believing that a client has impliedly authorized disclosure of a confidence or secret in order to carry out the representation;

(5) to the minimum extent necessary in an action instituted by the lawyer to establish or collect the lawyer’s fee; or

(6) to the extent reasonably necessary to secure legal advice about the lawyer’s compliance with law, including these Rules. 



(k) The client of the government lawyer is the agency that employs the lawyer unless expressly provided to the contrary by appropriate law, regulation, or order. 



Comment

Government Lawyers
[37] Subparagraph (e)(2)(A) applies to both private and government attorney-client relationships. Subparagraph (e)(2)(B) applies to government lawyers only. It is designed to permit disclosures that are not required by law or court order under Rule 1.6(e)(2)(A), but which the government authorizes its attorneys to make in connection with their professional services to the government. Such disclosures may be authorized or required by statute, executive order, or regulation, depending on the constitutional or statutory powers of the authorizing entity. If so authorized or required, subparagraph (e)(2)(B) governs.

 [38] The term “agency” in paragraph (j) includes, inter alia, executive and independent departments and agencies, special commissions, committees of the legislature, agencies of the legislative branch such as the Government Accountability Office, and the courts to the extent that they employ lawyers (e.g.,staff counsel) to counsel them. The employing agency has been designated the client under this rule to provide a commonly understood and easily determinable point for identifying the government client. 

[39] Government lawyers may also be assigned to provide an individual with counsel or representation in circumstances that make clear that an obligation of confidentiality runs directly to that individual and that subparagraph (e)(2)(A), not (e)(2)(B), applies. It is, of course, acceptable in this circumstance for a government lawyer to make disclosures about the individual representation to supervisors or others within the employing governmental agency so long as such disclosures are made in the context of, and consistent with, the agency’s representation program. See, e.g.,28 C.F.R. § 50.15 and 50.16. The relevant circumstances, including the agreement to represent the individual, may also indicate whether the individual client to whom the government lawyer is assigned will be deemed to have granted or denied informed consent to disclosures to the lawyer’s employing agency. Examples of such representation include representation by a public defender, a government lawyer representing a defendant sued for damages arising out of the performance of the defendant’s government employment, and a military lawyer representing a court-martial defendant.






D.C. Rule of Professional Conduct 1.7, Conflict of Interest: General Rule, subsection (b) and comment 35.



(a) A lawyer shall not advance two or more adverse positions in the same matter.
   (b) Except as permitted by paragraph (c) below, a lawyer shall not represent a client with respect to a matter if:
       (1) That matter involves a specific party or parties and a position to be taken by that client in that matter is adverse to a position taken or to be taken by another client in the same matter even though that client is unrepresented or represented by a different lawyer;
       (2) Such representation will be or is likely to be adversely affected by representation of another client;
       (3) Representation of another client will be or is likely to be adversely affected by such representation;
       (4) The lawyer’s professional judgment on behalf of the client will be or reasonably may be adversely affected by the lawyer’s responsibilities to or interests in a third party or the lawyer’s own financial, business, property, or personal interests.



Comment



  [35] In the government lawyer context, Rule 1.7(b) is not intended to apply to conflicts between agencies or components of government (federal, state, or local) where the resolution of such conflicts has been entrusted by law, order, or regulation to a specific individual or entity.
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Ethics Opinion 308


Ethical Constraints on Lawyers Who Leave Private Employment for
Government Service


 


Lawyers who leave private practice to enter government service must be vigilant to protect the
interests of former clients while representing their new clients with diligence and zeal. A government
lawyer owes continuing obligations to her former clients to protect client confidences and secrets both
from disclosure to others and from use by the lawyer to the disadvantage of the former clients. A
government lawyer may not undertake work that is the same as or substantially related to work done
for a former client without the consent of the former client. While disqualification of a government
lawyer from a matter due to work done for a prior client is not imputed to other lawyers in the
government agency or entity, screening measures should be considered in appropriate cases.


Applicable Rules


 Rule 1.6 (Confidentiality)
 Rule 1.7 (Conflict of Interest: General Rule)
 Rule 1.9 (Conflict of Interest: Former Client)
 Rule 1.10 (Imputed Disqualification)


Discussion
Rule 1.11 of the D.C. Rules of Professional Conduct, Successive Government and Private
Employment, details specific ethical prohibitions applicable to lawyers who leave public service (e.g.,
legal counsel to a government agency, judicial officer, or law clerk) and enter private practice.
Although there is no parallel rule addressing lawyer movement from private practice to government
employment, the D.C. Rules of Professional Conduct address this subject more generally and
provide guidance on the ethical constraints that apply when a lawyer leaves private practice to enter
public service.[1] This opinion summarizes the ethical considerations that a lawyer entering
government service should bear in mind in discharging her duties to both her former clients and her
new government employer.[2]


Duties to Former Clients
A lawyer who leaves private practice to enter government service owes important and continuing
ethical obligations to her former clients.[3]


1. Confidentiality
First and foremost among a lawyer’s duties to former clients is the duty of confidentiality. Rule 1. 6 (a) prohibits a lawyer
from revealing a confidence or secret of the lawyer’s client or from using a confidence or secret of the lawyer’s client to
the disadvantage of the client. These two distinct duties continue after the client-lawyer relationship has terminated, see
Rule 1.6, Comment [28], and are fully applicable to a lawyer who has moved from private to government employment.


First, Rule 1.6 mandates that a lawyer who has obtained confidences and secrets about a former client in the course of a
former representation must be vigilant not to reveal any protected information obtained from the former client no matter
how relevant to the work of his new client. Second, Rule 1.6 imposes an additional and perhaps more subtle prohibition
relating to client confidences and secrets; namely that the lawyer not knowingly “use” protected information “to the
disadvantage of the client.” This prohibition requires that the government lawyer who is presented with an assignment in
which he could use former client confidences (without necessarily revealing them to others) to achieve a better result for
the government must not do so if there is any reasonably foreseeable disadvantage to the former client. Thus, for example,
a lawyer who in private practice represented automobile manufacturers extensively in product liability litigation and
learned information in the course of that representation about the client’s future plans for design changes could not, as a
government employee, use that information to shape an environmental regulation that could be viewed as unfavorable to
the former client. While such a government assignment might not be prohibited as a conflict of interest under Rule 1.9 in
that it would not involve the same or a substantially related matter, the use of client confidences or secrets even in an
unrelated matter to the disadvantage of the former client is prohibited, absent client consent or one of the specific
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exceptions in Rule 1.6(c) and (d).[4]


2. Conflicts of Interest
Rule 1.9 provides that a lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that person’s interests
are materially adverse to the interests of the former client unless the former client consents after
consultation.


Rule 1.9 requires that a government lawyer contemplating representation in a matter directly adverse
to the interests of a former client determine whether the matter is the same as or substantially related
to representation that the lawyer previously provided to the former client.[5] The existence and scope
of a “matter” for purposes of Rule 1.9 depend on the facts of a particular representation and the
nature and extent of the individual lawyer’s involvement. When a lawyer has been directly involved in
a lawsuit or transaction on behalf of a client, the Rule plainly prohibits subsequent representation of
another client whose interests are materially adverse. “The underlying question is whether the lawyer
was so involved in the matter that the subsequent representation can be justly regarded as a
changing of sides in the matter in question.” D.C. Rule 1.9, Comment [2]; see Brown v. District of
Columbia Board of Zoning Adjustment, 486 A.2d 37, 42 (D.C. 1984). If a matter is the same as or
substantially related to the work done for the former client, the lawyer may not proceed without
written consent of both clients, including the former client.[6] In the absence of such consent, the
government lawyer may not undertake the representation.


    For lawyers in private practice, disqualification due to former client conflicts of interest under Rule
1.9 is imputed to all other lawyers associated in a “firm” with the disqualified lawyer, thereby
effectively barring the lawyer’s firm from the new representation (in the absence of client consent).
See D.C. Rule 1.10. Due to the draconian effects of imputed disqualification on the ability of the
government to obtain legal services, however, the principles of imputed disqualification do not apply
to disqualify government lawyers who practice in a government agency with a lawyer who is
disqualified because of prior client representation. Rule 1.10, Comment [1] (“For purposes of the
Rules of Professional Conduct, the term ‘firm’ . . . does not include a government agency or other
government entity.”). Thus, unlike the situation in private practice where all lawyers associated in a
law firm with a lawyer disqualified under Rule 1.9 also are disqualified through imputation under Rule
1.10, in the government context, the lawyers in a government office, agency, or department who work
with a personally disqualified lawyer are not barred from representation adverse to the lawyer’s
former client.


D.C. Rule 1.11, which deals with the lawyer who moves from government to private practice, similarly
does not extend the imputed disqualification of a former government lawyer to other lawyers in the
private firm, but does require the implementation of specified screening mechanisms in order to avoid
imputed disqualification. See Rule 1.11(c)-(e). While our Rules do not expressly require such
screening in the government context for a lawyer who is disqualified by a prior client relationship
under Rule 1.9, consideration and implementation by the government agency of voluntary screening
measures that effectively insulate the lawyer from ongoing contact with the matter from which she is
disqualified should be considered.[7] Such measures provide important assurances to the lawyer’s
former clients that the lawyer’s ethical obligations under Rules 1.6 and 1.9 are being met and signal
an appropriate recognition by the government agency of the importance of these obligations.


Duties to New Client
In highlighting the duties owed to former clients, this Opinion does not intend to ignore the new
government attorney’s ethical obligations to her new government client. Like all attorneys subject to
these rules, the attorney must represent her government client competently (D.C. Rule 1.1),
“zealously and diligently within the bounds of the law” (D.C. Rule 1.3), and in a manner that avoids
conflicts of interest or impairment of the lawyer’s professional judgment (D.C. Rule 1.7). Like all
government lawyers, a lawyer joining the government from private practice also must be sensitive to
those provisions of the D.C. Rules of Professional Conduct that specifically address the ethical
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obligations of government lawyers. See, e.g., D.C. Rule 3.8 (Special Obligations of a Prosecutor).
Finally, government lawyers must be sensitive to the reality that the D.C. Rules of Professional
Conduct are just one element of the larger body of authority governing the conduct of government
attorneys;[8] discussion of the specific elements of those statutes and regulations, however, is
beyond the scope of this opinion.


June 2001


1. In addition to the D.C. Rule of Professional Conduct, there are criminal and civil statutory and
regulatory prohibitions and obligations applicable to government employees, including lawyers.
These statutes and regulations, which address subjects such as conflicts of interest, financial
disclosure, restrictions on payments and post-employment activities, include (1) the criminal conflict
of interest laws in chapter 11 of title 18, United States Code; (2) the restrictions on gifts in 5 U.S.C. §§
7351 and 7353; (3) the financial disclosure requirements of 5 U.S.C. app. § 101, et seq.; (4)
Executive Order 12731; and (5) the Standards of Ethical Conduct for Employees of the Executive
Branch set forth in 5 C.F.R. part 2635. This opinion will not address these requirements, which also
must be complied with by the government attorney.


2. Similarly, this Opinion does not address the ethical issues that are presented when a private
lawyer temporarily provides legal services to a government agency or entity. See D.C. Bar Opinion
268 (1996) (Conflict of Interest Issues Where Private Lawyers Provide Volunteer Legal Assistance to
the D.C. Corporation Counsel).


3. A lawyer in private practice contemplating a move to government service also must be sensitive to
ethical obligations that may arise during the transition process. To the extent that the lawyer’s move
to government service involves termination of ongoing client representations, the lawyer must do so
in a manner that minimizes possible adverse impact on the client and that complies with the
requirements of D.C. Rule 1.16. Even in the case of concluded client representations, there may be
continuing client obligations, including the need to provide for the proper transfer or disposition of
client files. These obligations have been addressed in other Committee Opinions and will not be
revisited here. See, e.g., D.C. Bar Opinion 283 (1998) (Disposition of Closed Client Files); D.C. Bar
Opinion 294 (1999) (Sale of Law Practice by Retiring Lawyer). In addition, a lawyer in private practice
contemplating a move to the government also must be sensitive to any potential conflicts of interest
that may be presented during the course of seeking government employment. See, e.g., D.C. Bar
Opinion 210 (1990) (Representation of Criminal Defendants by Attorney Seeking Position as
Assistant U.S. Attorney).


4. Because Rule 1.6 is limited to client confidences and secrets, its restriction does not extend, of
course, to general information about an industry, area of practice, legal interpretations, economic
sectors, and the like that a lawyer learns in the course of her professional career.


5. To the extent that determination of what constitutes “the same or a substantially related matter”
presents difficult questions of interpretation under the applicable ethical rules, the government
attorney should utilize the significant resources represented by the U.S. Office of Government Ethics
and the agency ethics officer designated for her particular agency.
Rule 1.11, which governs lawyers who leave


6. Rule 1.11, which governs lawyers who leave government service for private practice, contains no
provisions for waiver of the lawyer’s disqualification. This is not the case for the “reverse revolving
door” i.e., private practice to government, which is governed by Rule 1.9. Comment [3] to Rule 1.9,
while noting that Rule 1.11 governs the transition from government to private practice, expressly
states that “disqualification from subsequent representation is for the protection of clients and can be
waived by them.
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7.The screening measures identified in Opinion 279 (Availability of Screening as Cure for Imputed
Disqualification) provide guidance on important factors that should be considered in establishing an
ethical screen.


8. ee, e.g., statutes and regulations cited in Note 1 supra.
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Ethics Opinion 367


Representation of Client by Lawyer Seeking Employment with Entity or Person
Adverse to Client, or Adversary’s Lawyer; Clarification of Opinion 210


 


When a lawyer is seeking employment with an entity or person adverse to his client, [1] or with the
adversary's lawyer, a conflict of interest may arise under Rule 1.7(b)(4) if the lawyer’s professional
judgment on behalf of the client will be, or reasonably may be, adversely affected by the lawyer’s own
financial, business, property, or personal interests (for purposes of this Opinion, a lawyer’s own
financial, business, property, or personal interests are collectively referred to as a “personal interest
conflict”). Both subjective and objective tests must be applied to determine whether a personal
interest conflict exists.


There is no “bright line” test for determining the point during the employment process when a
personal interest conflict arises, and that point may vary. There are a number of factors to consider in
determining whether a personal interest conflict exists, including whether the individual lawyer is
materially and actively involved in representing the client and, if so, whether the lawyer’s interest in
the prospective employer is targeted and specific, and/or has been communicated to, and
reciprocated by, the prospective employer.
 
Where the prospective employer is affiliated with, but separate and distinct from, the entity adverse to
the job-seeking lawyer's client, there may be no personal interest conflict in the first instance,
because the adversary and the prospective employer may be separate entities for conflicts purposes.


If a personal interest conflict arises, there are three possible courses of action that may be available
to the individual lawyer, each of which is subject to applicable requirements of the D.C. Rules of
Professional Conduct: (a) disclosing to the client the existence and nature of the personal interest
conflict and the possible adverse consequences of the lawyer's representation of the client and
obtaining the client's informed consent to the representation; (b) withdrawing from the representation;
or, (c) discontinuing seeking employment with the client's adversary or the adversary's lawyer until all
pending matters relating to that potential new employment have been completed.


The personal interest conflict of an individual lawyer in a law firm, nonprofit, or corporate legal
department is not imputed to the other lawyers in the law firm, nonprofit, or corporate legal
department, so long as the personal interest conflict does not present a significant risk of adversely
affecting the representation of the client by such other lawyers. The imputation rule does not apply to
a government agency.


A subordinate lawyer who discusses a potential personal interest conflict with his supervisory lawyer,
and acts in accordance with the supervisory lawyer's reasonable determination of whether the
subordinate lawyer has a personal interest conflict and follows the supervisory lawyer's
recommended course of action, will not be held professionally responsible even if it is subsequently
determined that the supervisory lawyer's determination of whether there was a personal interest
conflict, and/or the recommended course of action, were incorrect under the Rules.


Applicable Rules


• Rule 1.0(c) (Terminology)
• Rule 1.3 (Diligence and Zeal)
• Rule 1.4 (Communication)
• Rule 1.6 (Confidentiality of Information)
• Rule 1.7 (Conflict of Interest: General)
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• Rule 1.10 (Imputed Disqualification: General Rule)
• Rule 1.16 (Declining or Terminating Representation)
• Rule 5.1 (Responsibilities of Partners, Managers, and Supervisory Lawyers)
• Rule 5.2 (Subordinate Lawyers)


Inquiries


The Committee has received numerous inquiries with respect to the ethical requirements applicable
to a lawyer seeking employment with an entity or person adverse to his client, or with the adversary's
lawyer. Prospective employers may include a law firm, a government agency, a nonprofit, or a
corporate legal department. Specifically, these inquiries seek guidance on when a personal interest
conflict arises in the employment process and, if a personal interest conflict arises, the courses of
action available to the lawyer.


Background


In D.C. Legal Ethics Committee Opinion 210 (“Representation of Criminal Defendants by Attorney
Seeking Position as Assistant U.S. Attorney”) (1990), the Committee concluded that a lawyer who is
primarily employed in criminal defense work against the U.S. Attorney's Office for the District of
Columbia ("USAO-DC") may continue to represent criminal defense clients, and accept new criminal
defense clients, while seeking a position with the USAO-DC, only if each of her criminal defense
clients consents to the representation notwithstanding the conflict of interest with full disclosure of the
possible disadvantages that may result if the lawyer must withdraw to start employment with the
USAO-DC.[2] The Opinion concluded that a lawyer should disclose the prospective employment to
the client and obtain the client's consent when the lawyer takes the “first active step” in seeking such
employment.[3] Opinion 210 states that this "first active step" may occur when the lawyer calls to
discuss or inquire about procedures for submitting an application, and certainly occurs when the
lawyer submits a resume.[4]


The Committee affirms Opinion 210 on its particular facts. Since Opinion 210 was issued, however,
the legal marketplace has become increasingly mobile, with lawyers at every experience level
frequently migrating among government agencies, law firms, nonprofits, and corporate legal
departments. Concomitantly, the inquiries the Committee has received in the 24 years since Opinion
210 was issued have presented a variety of factual scenarios not contemplated by Opinion 210.
Accordingly, the Committee believes Opinion 210 might be applied in an overly broad manner to
factual scenarios that are distinguishable from the scenario presented therein and thus believes that
a clarification of Opinion 210 is in order.


Analysis


In clarifying Opinion 210, a number of questions arise:


(1) When does a personal interest conflict arise for an individual lawyer seeking employment with an
entity or person adverse to the lawyer’s client, or with the adversary's lawyer?


(2) If the prospective employer is affiliated with or related to, but separate and distinct from, the entity
adverse to the lawyer's client, is there a personal interest conflict?


(3) If a personal interest conflict arises, what are the lawyer's possible courses of action?


(4) If an individual lawyer has a personal interest conflict, is that personal interest conflict imputed to
the other lawyers in his law firm, government agency, nonprofit, or corporate legal department?


(5) What are the ethical duties of a subordinate lawyer and a supervisory lawyer in a law firm,
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nonprofit, corporate legal department, or government agency when the subordinate lawyer has a
potential personal interest conflict?


We emphasize that this Opinion addresses only the potential conflicts that arise during the period of
time while the lawyer remains in his current employment and is pursuing possible new employment.
Additional considerations need to be addressed to determine whether the individual lawyer may
accept the new employment and begin work at the new employer; in some cases the lawyer may be
precluded from doing so if the lawyer cannot obtain consents from the affected clients. See, e.g.,
Rules 1.6, 1.9, 1.10(b), 1.11; Opinions 273, 312.


Discussion


(1) When Does a Personal Interest Conflict Arise During the Employment Process?


Rule 1.7(b)(4) provides that a personal interest conflict arises when:


“the lawyer’s professional judgment on behalf of the client will be or reasonably may be
adversely affected by the lawyer’s responsibilities to or interest in a third party or the lawyer’s
own financial, business, property, or professional interest.” [Emphasis supplied.]


The disjunctive phrase emphasized above suggests that a personal interest conflict arises even if the
lawyer’s judgment will not be adversely affected, if the lawyer's judgment reasonably may be
adversely affected. Comment [11] to Rule 1.7 cites Opinion 210 and states “when a lawyer has
discussions concerning possible employment with an opponent of the lawyer’s client, or with a law
firm representing the opponent, such discussion could [5] adversely affect the lawyer’s
representation of the client.” [Emphasis supplied.]


There are two tests under Rule 1.7(b)(4) for determining whether the lawyer’s professional judgment
might reasonably be adversely affected in the context of a lawyer’s seeking employment with an
entity or person adverse to the lawyer’s client, or the adversary's lawyer: (a) the lawyer’s subjective
perception of whether a conflict of interest may exist, and (b) an objective observer's perception of
whether a conflict of interest may exist.


(a) Subjective Test


Opinion 210 states that the lawyer’s own subjective perception of the relationship between his
personal interest and the client’s interest determines whether a personal interest conflict exists. The
lawyer must ask himself a number of questions. Would he be tempted to “pull punches” in
representing the client to enhance his prospects with, or at least not jeopardize his chances with, the
prospective employer? Would the lawyer's actions in the matter have an impact on the prospective
employer's decision to hire him? Would the outcome of the matter have an effect on any
compensation or other benefits the lawyer would receive from the prospective employer? The lawyer
might ask himself these and any number of other questions, depending upon the facts of the
particular search for employment. If the answer to any of these questions is "yes," the lawyer’s
subjective determination that his professional judgment on behalf of the client will be, or reasonably
may be, adversely affected, gives rise to a personal interest conflict.


(b) Objective Test


In addition to the subjective test, Rule 1.7(b)(4) contains an objective test: whether the lawyer's
professional judgment on behalf of the client "reasonably may be adversely affected" by the lawyer's
personal interest. Comment [7] to Rule 1.7 provides that, even if the lawyer believes that the
representation can be wholeheartedly and zealously undertaken, if an objective observer would have
reasonable doubt on that issue, the client has a right to disclosure of all relevant considerations and
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the opportunity to be the judge of its own interests. The underlying premise is that if there is reason to
doubt the lawyer's ability to provide the client with wholehearted and zealous representation, the
lawyer must disclose the possible conflict to his client and obtain the client's informed consent to the
lawyer's representation notwithstanding the conflict of interest. Thus, even if the lawyer determines
that his own personal interests in obtaining employment will not impair his zealous representation of
the client, if an objective observer reasonably would doubt that determination, then the lawyer must
disclose the possible conflict to the client [Opinion 210] and obtain the client's consent to the
continued representation notwithstanding the personal interest conflict.


(c) Existence of Personal Interest Conflict


Whether a personal interest conflict exists typically will depend upon the specific facts. A lawyer may
be actively involved in a matter and interact regularly with the adversary or the adversary's lawyer, or
the lawyer may work behind the scenes and have no contact with the adversary or the adversary's
lawyer. A lawyer may make cold calls to multiple prospective employers, or blanket multiple
prospective employers with form letters and resumes, without a specific target in mind. The lawyer
may consult a legal recruiting firm that takes similar action. These prospective employers may or may
not include an entity adverse to the lawyer's client, or the adversary's lawyer. The prospective
employers, including the adverse entity or its lawyer, may or may not respond, or may respond that
they are not interested in pursuing employment with the lawyer. Conversely, a prospective employer,
including the adverse entity or its lawyer, may seek out the lawyer, and the lawyer may or may not
respond, or may respond that he is not interested in pursuing employment with the prospective
employer. The lawyer's resume may be sent to government agencies, corporate legal departments,
or nonprofits that are affiliated with, but separate and distinct from, the client’s adversary.


Accordingly, the Committee believes that a nuanced test for determining the existence of a personal
interest conflict is appropriate. Although we appreciate the desirability of a “bright line” test for
determining the existence of a personal interest conflict, no such test can adequately accommodate
all of the scenarios that might arise. The key question is whether the lawyer's professional judgment
on behalf of the client will be, or reasonably may be, adversely affected. We set forth below two
criteria to consider in determining whether a personal interest conflict exists when a lawyer is seeking
employment with an entity or person adverse to his client, or the adversary's lawyer. If the first
criterion (material and active role in representing the client) is met, then the lawyer should consider
the second criterion (targeted, communicated and reciprocated interest) as well.


(i) The Lawyer's Role in Representing the Client


The first criterion in determining whether a lawyer has a personal interest conflict in seeking
employment with an entity or person adverse to his client, or the adversary's lawyer, is whether the
lawyer has a material and active role in representing the client.


Factors to consider in determining whether the lawyer has a "material" role in the matter include
whether the lawyer has contact with the client regarding the matter, has contact with the adversary or
the adversary's lawyer in the course of representing the client in the matter, and/or is working on the
substance of the matter. If none of these factors is present, the lawyer's role in the matter would likely
not be material, and his professional judgment on behalf of the client would likely not be adversely
affected such that a personal interest conflict would arise. In that case, the lawyer would not have to
consider the extent to which his interest in the adversary or the adversary's lawyer is targeted,
communicated and/or reciprocated under (ii), below, because his non-material role in the matter
would not give rise to a personal interest conflict.


If any of these factors is present, the lawyer's role in the matter would likely be material, and his
professional judgment on behalf of the client would likely be adversely affected such that a personal
interest conflict likely would arise, if the lawyer continues to have an active role in the matter. In that
case, the lawyer would have to consider the extent to which his interest in the adversary or the
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adversary's lawyer is targeted, communicated and/or reciprocated under (ii), below, because his
material role in the matter likely would give rise to a personal interest conflict.


For purposes of this analysis, a lawyer should generally be considered to have an active role in a
matter if the matter remains pending and the lawyer is either currently working on the matter or
expects to be undertaking work on the matter in the future. If a matter has concluded and has been
closed by the firm with notice to the client, then no firm lawyer who worked on the matter would be
considered to have an active role at that time. In addition, a lawyer who worked on a discrete part of
a matter that remains pending, but whose work is concluded with no expectation of future work on the
matter, would no longer be considered to have an active role. For example, the lawyer may have had
a limited role in one part of a transaction, which part is now concluded, although other lawyers in the
firm are continuing to represent the client in other parts of the transaction.


On the other hand, if a pending matter is currently dormant, a lawyer who expects to work on the
matter when action is required in the future would likely be considered to have an active role in the
matter. For example, a case may have been fully litigated and awaiting the decision of the trial court;
although there is no current action to be taken in the matter, a lawyer would nonetheless likely be
considered to have a current active role in the case if the lawyer expects to be involved in action to
be taken in the future, such as a possible appeal of the court's decision. Under such circumstances,
in our view the lawyer's professional judgment on behalf of the client could be, both subjectively and
objectively judged, [6] adversely affected by the pursuit of employment with an adversary or the
adversary's counsel. This is particularly so where the lawyer has no control over the timing of events
(such as a trial court decision) that may require the lawyer's immediate attention when they occur.


In that regard, we differ with Formal Opinion 96-400 (1996) ("Job Negotiations with Adverse Firm or
Party") ("ABA Opinion 96-400"), [7] in which the American Bar Association Standing Committee on
Ethics and Professional Responsibility (the "ABA Committee") considered the nature and extent of
the lawyer's role in representing the client. The ABA Committee concluded that if a case has been
fully litigated, and the lawyer is just awaiting the decision of the appellate court and presently has no
action to take or consider, there would be no personal interest conflict unless and until a point comes
when the lawyer should consider some further action on the client's behalf. We depart from ABA
Opinion 96-400 in concluding that a lawyer's involvement in a pending but currently dormant matter
may give rise to a personal interest conflict. Again, the situations in which a lawyer may have a
personal interest conflict in seeking employment with an adversary or an adversary's lawyer are not
amenable to a "bright line" test.


(ii) Extent to which Lawyer's Interest in Adversary or Adversary's Lawyer is Targeted, Communicated
and/or Reciprocated


Assuming a lawyer has a material and active role in a matter, the second criterion in determining
whether a lawyer has a personal interest conflict in seeking employment with an entity or person
adverse to his client, or the adversary's lawyer, is the extent to which the lawyer's interest in the
prospective employer is targeted, communicated and/or reciprocated. See ABA Opinion 96-400
(opining that one of the factors in determining whether a personal interest conflict exists is the extent
to which the lawyer's interest in the prospective employer is concrete, and has been communicated
and reciprocated).


In Formal Opinion 1991-1 (1991) ("Refusing Employment When the Interests of the Lawyer may
Impair Independent Professional Judgment") ("NYCBA Opinion 1991-1") the New York City Bar
Association Committee on Professional and Judicial Ethics (the "NYCBA Committee") focused on
these criteria in considering when a personal interest conflict exists when a lawyer is seeking
employment with an entity or person adverse to his client or the adversary's lawyer. The NYCBA
Committee concluded that this would occur --


in any case no later than when an offer of conflicting employment is extended to
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the lawyer, which offer is not promptly declined. Therefore, disclosure would
always be necessary at least where an offer of future employment is outstanding
and being considered (or has been accepted). This rule, however, is not
sufficient. Although disclosure at the point an offer is extended would protect
against certain of the types of conflicts identified above, it is not sufficient
as to others. In particular, it does not deal at all with the potential
conflicting influences that may arise in connection with the process of securing
the offer of employment. Therefore, the Committee notes that, in many cases, the
disclosure obligations may arise as soon as the lawyer either (i) has taken
clear affirmative steps to seek to obtain specific conflicting employment (e.g.,
applied for such a position) or (ii) is seriously considering the pursuit of
such employment in response to some expression of interest by the potential
employer.


The NYCBA Committee was not prepared, however, to opine that in all cases a personal interest
conflict would arise at these earlier identified points in the process. Neither is this Committee.


In our view, a personal interest conflict may arise at various points during the employment process.
Assuming a lawyer has a material and active role in a matter, a personal interest conflict may arise
when the lawyer’s interest in the prospective employer, both subjectively and objectively judged [8],
is targeted and specific, and has been communicated to the prospective employer, such as when a
lawyer sends a targeted resume directly to an entity or person adverse to his client or the adversary's
lawyer.[9] In another situation, where a lawyer sends blanket form letters and resumes to multiple
potential employers, a personal interest may not arise until a potential employer expresses specific
interest in the lawyer. If in response to such blanket form letters and resumes, the employer sends a
non-targeted and general response (e.g., a notification that the application has been received and
nothing more), a personal interest conflict may not arise at that time. Assuming a lawyer has a
material and active role in a matter, a personal interest conflict arises if the lawyer participates in
substantive discussion of his experience, clients, or business potential, or the terms of employment,
with the prospective employer. A personal interest conflict is clearly present where there is an
outstanding offer of employment that the lawyer is considering or has accepted.


At bottom, the lawyer must examine each situation carefully to determine whether, given all of the
facts subjectively and objectively judged, the lawyer's professional judgment on behalf of the client
will be or reasonably may be adversely affected by his interest in potential employment with the
adversary or the adversary's lawyer.


(iii) Opinion 210


Opinion 210 provides an example of how an application of these criteria could give rise to a personal
interest conflict. The attorney who submitted the inquiry in Opinion 210 was a sole practitioner who
primarily represented criminal defendants in the Superior Court of the District of Columbia against the
USAO-DC and was applying to the USAO-DC for employment. As a sole practitioner she would have
had primary responsibility for all of her cases and would have had direct personal interactions with
the lawyers in the Office to which she was applying. Therefore, submitting a resume was sufficient to
give rise to a personal interest conflict. This is quite different from an employment search where a
transactional lawyer who is not materially and actively involved in a transaction submits broadcast
resumes to many potential employers, who happen to include an adversary in a transaction, or that
adversary's counsel.


(2) Prospective Employer Affiliated with, or Related to, but Separate and Distinct from, Entity
or Person Adverse to the Lawyer's Client


If a lawyer is seeking employment with a nonprofit, corporate legal department, or government
agency, that entity may be affiliated with, but separate and distinct from, the entity that is adverse to
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his client. For example, a nonprofit or corporation may be a subsidiary or affiliate of a parent
corporation, but the subsidiary or affiliate may not be wholly owned by the parent, the two companies
may have separate legal departments, and the two companies may have separate officers, directors,
offices, and business activities. A government agency may have separate bureaus, offices, or
components all within the same agency. The two entities may conduct separate hiring processes.


More specifically, Rule 1.6(k) provides that the client of a government lawyer is the agency that
employs the lawyer, unless expressly provided to the contrary by appropriate law, regulation, or
order. Comment [38] to Rule 1.6 provides that the term “agency” includes, inter alia, executive and
independent departments and agencies, special commissions, committees of the legislature,
agencies of the legislative branch such as the Government Accountability Office, and the courts to
the extent that they employ lawyers (e.g., staff counsel) to counsel them. The employing agency has
been designated the “client” under this Rule to provide a commonly understood and easily
determinable point for identifying the government “client.” Thus, to determine when a personal
interest conflict may arise in seeking employment with a government entity it is necessary to examine
a government agency's particular rules, regulations, and orders.


If the employer is separate and distinct, the lawyer would likely not have a personal interest conflict in
seeking employment unless the lawyer believes he could not provide competent and diligent
representation to the affected client. For example, in Opinion 210 we considered whether a lawyer
could continue to seek and accept new clients whom the District of Columbia Corporation Counsel’s
Office [10] was prosecuting while her application for employment with the USAO-DC was pending.
We concluded that this question did not present a situation in which there is or may be a conflict of
interest between the lawyer’s interests and her client’s interests. The lawyer could not reasonably be
concerned about jeopardizing her employment prospects with the USAO-DC's Office, which is part of
the Department of Justice, a federal Executive Branch agency, while zealously defending a criminal
client prosecuted by the District of Columbia Corporation Counsel’s Office, a District of Columbia
agency. Therefore, DR 5-101, the predecessor to Rule 1.7(b)(4), did not apply. Although a client in a
criminal matter may prefer that his lawyer be completely “defense oriented” and not consider
becoming a prosecutor with any employer while defending him, this preference does not mean that a
personal interest conflict exists.


As discussed below, there may be factual scenarios, however, where there might be a personal
interest conflict even if the prospective employer is separate and distinct from the client's adversary.


(a) District of Columbia Government Agencies


In D.C. Bar Opinion 268 (1996) (“Conflict of Interest Where Private Lawyers Provide Volunteer Legal
Assistance to the D.C. Corporation Counsel; Reconsideration of Opinion 92”), the Committee
concluded that a lawyer may give volunteer legal assistance to the D.C. Corporation counsel and
simultaneously continue to represent private clients against the City and its agencies. We recognized
that the City government client is not always the City as a whole, but may be more narrowly defined
as one of the City’s constituent agencies. Therefore, a personal interest conflict does not arise where
the lawyer is not opposing his own City government client, but some other agency of the City.
Although Opinion 268 did not address the issue of a lawyer seeking employment with a City agency
that is adverse to his client, it provides some guidance concerning when a lawyer may have a
personal interest conflict in seeking employment with the D.C. government. If the lawyer is litigating
against one agency of the D.C. government, but applies to another section of the D.C. government,
he may not have a personal interest conflict because the agency and the other section are not the
same adversary for conflict of interest purposes.


(b) Federal Government Agencies


Federal statutory and regulatory provisions that apply to lawyers (among others) who are employed
by federal agencies may provide some guidance as to when a federal government entity with which a
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lawyer is seeking employment may be considered to be separate and distinct from another such
entity that is adverse to the lawyer's client in a pending matter. Although the Committee does not
opine on legal matters, these federal statutes and regulations may assist lawyers in determining
whether they have a personal interest conflict when seeking employment with the federal
government.[11]


18 U.S.C. § 207 contains the seven federal statutory restrictions that may limit lawyers' activities after
they leave federal government service (or after they leave certain senior positions in the federal
government). The U.S. Office of Government Ethics ("OGE") has published guidance, at 5 C.F.R. pt.
2641, concerning all seven of the restrictions in § 207, as well as all the exceptions in the statute. 5
C.F.R. § 2641.302, entitled "Separate Agency Components," provides that, for purposes of 18 U.S.C.
§ 207(c) only (senior employees), the Director of OGE may designate agency “components” that are
distinct and separate from the “parent” agency and from each other. Absent such designation, the
representational bar of § 207(c) extends to the whole of the agency in which the senior employee
served. The list of designated components is published and periodically updated.[12]


Although these statutory and regulatory provisions do not apply to lawyers seeking federal
government employment, they may provide some guidance concerning when a lawyer may have a
personal interest conflict under Rule 1.7(b)(4) in seeking employment with a particular federal
government agency or component thereof. The lawyer seeking employment with a federal
government agency may consider whether one component of a federal government agency is
expressly designated by OGE as separate from another component of that federal government
agency, and, even if it is not so designated, may consider as guidance the enumerated criteria in
determining whether he may have a personal interest conflict under Rule 1.7(b)(4). If the different
components of the federal government agency are separate and distinct entities under the statutes
and regulations for conflict of interest purposes, the lawyer may not have a personal interest conflict
under Rule 1.7(b)(4).


(c) Corporate or Nonprofit Legal Department


With respect to corporate or nonprofit clients, Comment [21] to Rule 1.7 recognizes the presumption
that the lawyer who represents a corporation, partnership, trade association, or other organization-
type client is deemed to represent the specific entity and not its subsidiaries, affiliates, or “other
constituents.”[13]


Thus, when a lawyer seeks employment with the legal department of a corporation that is a
subsidiary or an affiliate of a corporation that is adverse to his client, and the adverse corporation has
its own separate legal department and is otherwise separate from the subsidiary or affiliate, as a
general rule, and absent other circumstances, the two entities usually would not be considered the
same entity for conflicts purposes, and the lawyer likely would not have a personal interest conflict in
seeking employment with a subsidiary or affiliate of a corporation that is adverse to the lawyer's
client. This conclusion is consistent with Opinion 268 and Opinion 210 because the lawyer's client is
not adverse to his prospective employer, but to a separate and distinct subsidiary or affiliate of his
prospective employer.


(3) Three Possible Courses of Action to Resolve a Personal Interest Conflict


There are three possible courses of action available to a lawyer with a personal interest conflict: (a)
disclosing to the client the existence and nature of the personal interest conflict and the possible
adverse consequences of the lawyer's representation of the client and obtaining the client's informed
consent to the representation notwithstanding the personal interest conflict under Rule 1.7(c)(1),
provided Rule 1.7(c)(2) permits this course of action; (b) withdrawing from the representation under
Rule 1.16(a) or Rule 1.16(b), if applicable; or, (c) discontinuing seeking employment with the client's
adversary or the adversary's lawyer until all pending matters relating to that potential new
employment have been completed.
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(a) Disclosure of Personal Interest Conflict to Client and Client Consent to Representation


Rule 1.7(c)(1) allows a lawyer who has a personal interest conflict arising out of his seeking
employment with an entity or person adverse to his client, or with the adversary's lawyer, to represent
the client notwithstanding the personal interest conflict if the client provides informed consent to such
continued representation after full disclosure of the existence and nature of the conflict and the
possible adverse consequences of such representation.


However, as is the case with Rule 1.7(b)(4), Rule 1.7(c)(2) applies both a subjective test and an
objective test before the personal interest conflict can be waived: "the lawyer reasonably believes
that the lawyer will be able to provide competent and diligent representation to each affected client."
Thus, disclosing the conflict to the client and obtaining the client's consent are not options under Rule
1.7(c)(1) unless, both subjectively and objectively judged, the lawyer can provide competent and
diligent representation to the client notwithstanding the personal interest conflict.[14]


If the lawyer already has been representing the client while operating under a personal interest
conflict because he is seeking prospective employment with a person or entity adverse to his client,
or the adversary's lawyer, he may ask the client for retroactive consent to his representation under
Rule 1.7(c) notwithstanding his personal interest conflict.[15]


Although Rule 1.7(c)(1) does not require that the client's consent be memorialized in writing, it would
be prudent to obtain either current or retroactive consent in writing from the client.


(b) Withdrawal from Representation of Client


In some circumstances, the individual lawyer may resolve a personal interest conflict by withdrawing
from the representation of the client under Rule 1.16(a)(1), which requires a lawyer to withdraw from
representation of the client if the representation will result in a violation of the Rules of Professional
Conduct.


Alternatively, even if the Rules of Professional Conduct would not be violated, withdrawal could be
made under Rule 1.16(b) if withdrawal can be accomplished without material adverse effect on the
interests of the client.[16]


If the rules of the cognizant tribunal so require, under Rule 1.16(c), the lawyer must obtain the
permission of the tribunal to withdraw and, if ordered by the tribunal, must continue the
representation notwithstanding good cause for withdrawal.


(c) Discontinuation of the Prospective Employment Process


The third course of action is discontinuing seeking employment with the client's adversary or the
adversary's lawyer until all pending matters relating to that potential new employment have been
completed. Even after he stops seeking this potential new employment, the lawyer still will need to
consider whether the lawyer has an ongoing interest in pursuing such employment in the future that
is of such a nature that it will, or reasonably may, adversely affect the lawyer's professional judgment
on behalf of the client.


(4) Imputation of Personal Interest Conflict 


D.C. Rule 1.10(a)(1) provides that an individual lawyer's conflict of interest under Rule 1.7(b)(4) is not
imputed to other lawyers in his current "firm" if that personal interest conflict does not present a
significant risk of adversely affecting the representation of the client by the remaining lawyers in the
firm.[17] Accordingly, a personal interest conflict of a lawyer in a firm who is seeking employment
with an entity that is adverse to one of the firm's clients, or the adversary's lawyer, is not imputed to
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other lawyers in the firm, assuming his personal interest conflict will not adversely affect the
representation of the client by the other lawyers in the firm.


For purposes of imputation of conflicts, Rule 1.0(c) and Rule 1.10 define the term "firm" to include law
firms, nonprofits, and corporate legal departments, but not government agencies. Thus, even in those
limited situations where a Rule 1.7(b)(4) personal interest conflict may be imputable to a "firm," there
would be no such imputation if the conflict involves a lawyer employed by a government agency.


(5) Duties of Subordinate and Supervisory Lawyers When Subordinate Has a Personal Interest
Conflict


(a) Subordinate Lawyer


If the lawyer seeking employment with an entity or person adverse to his client, or the adversary's
lawyer, is a "subordinate lawyer" within the meaning of Rule 5.2(b), and is supervised by a
"supervisory lawyer" within the meaning of Rule 5.1 (see below), the supervisory lawyer may attempt
to determine whether the subordinate lawyer has a personal interest conflict and, if so, what the
appropriate course of action is for the subordinate lawyer. Under Rule 5.2(a), generally a lawyer
violates the Rules of Professional Conduct even if he acts at the direction of another person.
However, under Rule 5.2(b), a subordinate lawyer is not responsible for a violation of Rule 1.7(b)(4) if
he acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of
professional duty. Accordingly, if a subordinate lawyer discusses a potential personal interest conflict
with his supervisory lawyer, and acts in accordance with the supervisory lawyer's reasonable
determination of whether the subordinate lawyer has a personal interest conflict and follows the
supervisory lawyer's recommended course of action, the subordinate lawyer will not be held
professionally responsible even if it is subsequently determined that the supervisory lawyer's
determination of whether there was a personal interest conflict, and/or the recommended course of
action, were incorrect under the Rules.


(b) Supervisory Lawyer


Rule 5.1(a) provides that a partner in a “firm” or “law firm,” and a lawyer who individually or together
with other lawyers possesses comparable managerial authority in a law firm or government agency,
shall make reasonable efforts to ensure that the firm or government agency has in effect measures
providing reasonable assurance that all lawyers in the firm or government agency conform to the
Rules of Professional Conduct.


Rule 5.1(b) provides that a lawyer having direct supervisory authority over another lawyer shall make
reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.
Comment [1] to Rule 5.1 states that both Rule 5.1(a) and Rule 5.1(b) apply to members of a law firm,
lawyers having comparable managerial authority in a nonprofit, corporate legal department, or
government agency, and to lawyers who have intermediate managerial responsibilities in those
entities.


Rule 5.1(c)(2) sets forth general principles for the imputation to a supervisory lawyer of liability for a
subordinate lawyer's violation of the Rules of Professional Conduct. If the supervisory lawyer knows
or reasonably should know of the violation at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action, the subordinate lawyer's violation is imputed to
the supervisory lawyer. Thus, if the supervisory lawyer knows or reasonably should know that the
subordinate lawyer has a personal interest conflict and fails to take appropriate action, the
supervisory lawyer may be responsible for the subordinate lawyer's violation of Rule 1.7(b)(4).


A supervisory lawyer may take a variety of actions where a subordinate lawyer is seeking
employment with an adversary or an adversary's lawyer. Depending upon the facts, a supervisory
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lawyer might reasonably determine that there is a personal interest conflict and disclose the
subordinate lawyer's prospective employment to the client and seek the client's consent to the
subordinate lawyer's continued representation of the client notwithstanding the personal interest
conflict. A supervisory lawyer might choose to relieve the subordinate lawyer of any responsibility for
working on that client's matter and have other lawyers in the law firm, nonprofit, corporate legal
department, or government agency continue to represent the client.[18] Under a different set of facts,
a supervisory lawyer might reasonably determine that the subordinate lawyer does not have a
personal interest conflict, and thus the supervisory lawyer would not be required to disclose the
subordinate lawyer's prospective employment to the client and obtain the client's consent. The
supervisory lawyer, nevertheless, may still decide to relieve the subordinate lawyer of any
responsibility for working on that client's matter to avoid the possibility that the subordinate lawyer's
role in the matter will develop into one that would give rise to a personal interest conflict.


Conclusion


When a lawyer is seeking employment with a person or entity adverse to his client, or the adversary's
lawyer, the existence of a personal interest conflict under Rule 1.7(b)(4) is not susceptible to a "bright
line" test. The lawyer must determine, using both subjective and objective tests, whether the lawyer’s
professional judgment on behalf of the client will, or reasonably may, be adversely affected. Factors
to consider include whether the lawyer is materially and actively involved in representing the client
and, if so, whether the lawyer’s interest in the prospective employer is targeted and specific and/or
whether the prospective employer has reciprocated the lawyer's interest. If the lawyer has a personal
interest conflict there are three courses of action that may be available, each of which is subject to
the applicable requirements of the Rules: disclosing the personal interest conflict and obtaining the
client's consent to continued representation; withdrawing from the representation, if possible; or,
discontinuing seeking employment with the client's adversary or the adversary's lawyer until all
pending matters relating to that potential new employment have been completed.


Published July 2014


[1] The terms "adverse" and"adversary" are not intended to be limiting. A personal interest conflict
could arise even if the prospective employer is not "adverse" in the strict legal sense. In other words,
a lawyer seeking employment with a co-plaintiff or co-defendant, or any entity in a similar position in a
transactional matter, or with a lawyer representing such co-plaintiff, co-defendant or entity may have
a personal interest conflict.


[2] Opinion 210 was decided under DR 5-101(A), whose substance now is contained in Rule 1.7, and
DR 7-101(A), whose substance now is contained in Rule 1.3.


[3] The conflict of interest issues discussed in Opinion 210 also raise issues regarding the
constitutional right of a defendant to the effective assistance of counsel. Those issues, however, are
beyond the scope of this Opinion.


[4] Four members of the Committee concurred in Opinion 210, but emphasized the narrow reach of
the Opinion and stated that in other circumstances the lawyer should withhold or delay the
employment application altogether until the conflict is removed.


[5] We reject the view that any step towards changing employment by a lawyer ipso facto adversely
affects the client. For example, simply contemplating alternative employment would not constitute a
personal interest conflict.


[6] We reiterate that both the subjective and objective tests under Rule 1.7(b)(4)discussed above
apply to these determinations.


Page 11 of 13Ethics Opinion 367: Representation of Client by Lawyer Seeking Employment with En...


10/9/2014http://www.dcbar.org/bar-resources/legal-ethics/opinions/Ethics-Opinion-367.cfm







[7] In its July 2011 newsletter, the ABA noted that ABA Opinion 96-400 was issued prior to the 2002
amendments to the Model Rules, including Rule 1.7 and Rule 1.10. Comment [10] to Model Rule 1.7,
one of the 2002 amendments, is in effect a codification of ABA Opinion 96-400.


[8] We reiterate that both the subjective and objective tests under Rule 1.7(b)(4)discussed above
apply to these determinations.


[9] Because there is no "bright line" test, there conceivably may be factual scenarios where a
personal interest conflict could exist without the lawyer communicating his interest in employment to
the prospective employer.


[10] This office is now the District of Columbia Office of the Attorney General.


[11] Moreover, a federal government lawyer seeking employment with a person or entity adverse to
the federal government, or the adversary's lawyer, is subject to conflict of interest provisions under
federal statutes and regulations (e.g., 18 U.S.C. §§ 207, 208 and 5 C.F.R. pt. 2635, Subpart F) in
addition to Rule 1.7(b)(4). As noted, the Committee does not opine on legal matters. Accordingly, the
applicability of, and compliance with, these federal statutes and regulations are beyond the scope of
this Opinion. Government lawyers seeking new employment, however, are alerted to the fact that
they must consider both sets of conflict of interest provisions. 


[12] 5 C.F.R. § 2641.302 sets forth the following criteria for designating an agency component to be
"separate": (1) the component is created by statute or a statutory reference indicating that it exercises
functions which are distinct and separate; (2) the component exercises distinct and separate subject
matter or geographical jurisdiction; (3) the degree of supervision exercised by the parent over the
component is minimal; (4) the component exercises responsibilities that cut across organizational
lines within the parent; (5) the size of the component in absolute terms is significant; and (6) the size
of the component in relation to other agencies or bureaus within the parent is significant.


[13] This presumption can be rebutted under Comment [23] if the organizational affiliates are deemed
to be "alter egos" by analyzing a number of factors. For example, if the affiliates have a unified
corporate legal department, they may be considered the same entity for conflicts purposes. For
purposes of this Opinion, we assume that the presumption is not rebutted.


[14] In addition to the requirements of Rule 1.7(c)(2), a lawyer considering this issue should examine
his obligations under Rule 1.3(a) (Diligence and Zeal) and Rule 1.4(a) (Communication) and
Comment [5] under the Scope section of the Rules. Ultimately, however, the rule of interpretation
expressed in Comment [5] and Rule 1.3 and Rule 1.4 do not supplant, amend, enlarge or extend the
requirements of Rule1.7(c)(2).


[15] See, e.g., Interstate Properties v. Pyramid Company of Utica, 547 F. Supp. 178 (S.D.N.Y 1982);
In re Evans, 902 A.2d 56 (D.C. 2006); Griva v. Davidson, 637 A.2d 830 (D.C. 1994); Jesse v.
Danforth, 486 N.W.2d 63 (Wis. 1992). As a general proposition, the Restatement (2d) of the Law
Governing Lawyers § 21(4) states: "A client may ratify an act of a lawyer that was not previously
authorized."


[16] If the lawyer withdraws from the representation, he must comply with the requirements of Rule
1.16(d) to protect the client's interests. After withdrawal, he must also consider his ethical duties
under Rule 1.6 (Confidentiality of Information), Rule 1.9(Conflict of Interest; Former Client) and Rule
1.11 (Successive Government and Private or Other Employment).


[17] Comment [8] to D.C. Rule 1.10 differs from its ABA Model Rule 1.10 counterpart (comment [3] to
ABA Model Rule 1.10) in that the D.C. Comment [8] expressly states (referring to Opinion 210), "nor
would representation by the firm be precluded merely because one of its lawyers is seeking possible
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employment with an opponent (e.g. U.S. Attorney's Office) or with a law firm representing the
opponent of a firm client." There is no similar language in its ABA Model Rule 1.10 counterpart
(comment [3] to ABA Model Rule 1.10).   


[18] The Committee recognizes the difficult position created for the subordinate lawyer who has a
personal interest conflict and is faced with the choice of informing the supervisory lawyer of possible
alternative employment, and risking negative internal consequences with the current employer, or
improperly not disclosing the personal interest conflict. The Committee is sensitive to the difficult
position created for the subordinate lawyer by this decision but is unable to propose a "safe harbor"
for the subordinate lawyer. The Rules of Professional Conduct Review Committee is alerted to the
need to consider a viable means for subordinate lawyers to address the personal interest conflict
issue without jeopardizing continued satisfactory employment with the current employer.


July 2014
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Ethics Opinion 340


Contacts with Government Officials In Litigated Matters


Under D.C. Rule 4.2(d), a lawyer representing a client in a dispute being litigated against a
government agency may contact a government official within that agency without the prior consent of
the government’s counsel to discuss substantive legal issues, so long as the lawyer identifies himself
and indicates that he is representing a party adverse to the government. In addition, the lawyer may
also contact officials at other government agencies who have the authority to affect the government’s
position in the litigation concerning matters, provided that the lawyer makes the same disclosures as
stated above. The lawyer cannot, however, contact government officials either within the agency
involved in the litigation or elsewhere concerning routine discovery matters, scheduling issues or the
like, absent the consent of government counsel.


Applicable Rules


 Rule 4.2(d) (Communicating with Government Officials)


Inquiry
We have received an inquiry from an attorney representing an agency of the United States
Government concerning the interpretation of D.C. Rule 4.2 governing contacts with represented
persons. The attorney is employed by a government agency that frequently finds itself in contract
disputes with private entities that provide services to the agency. In these disputes, according to the
inquirer, the government contracting officer has the authority to resolve or settle the dispute on behalf
of the government. The inquirer requests guidance on when and under what circumstances attorneys
for the adverse party may contact the government contracting officer concerning the dispute, and
whether they may do so without the consent of the attorneys representing the government agency.
Specifically, the inquirer asks whether a private attorney representing the agency’s adversary can
contact the government contracting officer concerning legal arguments contained in the government’s
court filings absent consent of the government attorney in the matter.


The inquirer also asks whether contacts, again without the consent of the government attorney, can
take place between attorneys for private entities in a dispute with the government and government
officials who are not employed by the agency involved but who nevertheless could, by virtue of their
positions, affect the government’s position in the dispute.


Background
D.C. Rule 4.2 generally prohibits communications between a lawyer and persons represented by
counsel about the subject of the representation absent the consent of the represented person’s
counsel. “Person” for the purposes of the Rule includes organizations and specifically covers those
individuals within an organization who have “the authority to bind [the] organization” as to the
particular matter at issue. D.C. Rule 4.2(c). As we explained in Opinion 80, the government officials
“who are deemed to be government ‘parties’ with whom communications under the rule are restricted
are quite limited, including only those persons who have the power to commit or bind the government
with respect to the matter in question.” D.C. Ethics Op. 80 (1979) (interpreting DR-7-104(A)(1)).


The purpose of Rule 4.2 as it relates both to represented individuals and organizations is to “protect[ ]
represented persons unschooled in the law from direct communications from counsel for an adverse
person.” D.C. Rule 4.2, Comment [5]; see also D.C. Ethics Op. 331 (2005) (recognizing the “basic
purpose” of Rule 4.2 “is to prevent a client, who on the one hand is presumed to be relatively
unsophisticated legally but who on the other hand has ultimate substantive control over the matter,
from making uninformed or otherwise irrational decisions as a result of undue pressure from
opposing counsel”) (internal quotations omitted) The concept embodied in Rule 4.2 is not a novel one
and was reflected in the Code of Professional Responsibility. See DR 7-104 (prohibiting
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communication by a lawyer with “a party he knows to be represented by a lawyer in [the] matter”). In
this jurisdiction, the general prohibition stated in Rule 4.2 is subject to a number of exceptions. For
example, Comment [5] allows a lawyer to contact in-house counsel of an organization without the
consent of outside counsel representing the organization. See also D.C. Ethics Op. 331.


This inquiry involves the exception contained in D.C. Rule 4.2(d) that permits contacts without the
consent of counsel for the government between a lawyer and “government officials who have the
authority to redress grievances of the lawyer’s client,” provided that the lawyer discloses to the
government official “both the lawyer’s identity and the fact that the lawyer represents a party that is
adverse” to the government.[1] The exception stated in Rule 4.2(d) is not found in the current or prior
versions of the ABA Model Rules. However, Comment [5] to Model Rule 4.2 provides that “[c]
ommunications authorized by law [and thus exempt from the restrictions of the Rule] may include
communications by a lawyer on behalf of a client who is exercising a constitutional or other legal right
to communicate with the government.” See also ABA Formal Op. 97-408 (authorizing communication
with government officials represented by counsel “provided that the sole purpose of the lawyer’s
communication is to address a policy issue”).


The adoption of the exception concerning government officials contained in D.C. Rule 4.2(d) has
been the subject of extensive debate and discussion, much of it decades ago. In 1975, we received
an inquiry concerning whether or not Rule 4.2’s predecessor, DR 7-104(A)(1), applied to contacts
with government officials. At that time, DR 7-104(A)(1) simply prohibited communications by a lawyer
with a represented party, and, unlike the current Rule, did not contain any language excepting
government agencies or officials.[2] We felt that the matter was sufficiently important that we
published a tentative draft opinion and solicited comments on that opinion. See D.C. Ethics Op. 80
n.1. After some four years of consideration and a number of public comments, we released Opinion
80, which concluded that the then-existing rule prohibited contact, absent consent, with “those . . .
who have the power to commit or bind the government with respect to the subject matter in question.”
Id. We recommended, however, that the rule be amended to eliminate the prohibition on contacting
government officials absent consent.


Our recommendation was ultimately endorsed and adopted by the Jordan Committee, which made
recommendations concerning the District of Columbia’s adoption of the ABA Model Rules. In its 1986
report to the Court of Appeals, the Jordan Committee recommended that Rule 4.2 be restricted to
“non-governmental parties” and discussed the reasons for its recommendation at length:


Government officials, especially those who have significant decision making authority, are almost
always capable of resisting any arguments or other suggestions that are not proper and genuinely
persuasive. Moreover, any government official who is in a high enough position to make binding
decisions can surely be relied upon to exercise . . . individual judgment as to whether to engage in
such direct communications at all . . . .


Proposed Rules of Professional Conduct and Related Comments 187 (Nov. 19, 1986) (“Jordan
Committee Report”). The Jordan Committee Report noted, among other reasons, that government
agencies had “the power to protect themselves by adopting rules and regulations concerning
communications between private attorneys and government officials.” Id. at 188.


In the public comment process that followed the release of the Jordan Committee Report, the
exclusion of governmental parties from D.C. Rule 4.2 was again the subject of considerable
comment. See Analysis of Comments Submitted to the District of Columbia Court of Appeals in
Response to the Court’s Order of September 1, 1988. As a result of the comment process, the Court
of Appeals modified the Jordan Committee’s original recommendation. The language restricting D.C.
Rule 4.2 to “non-governmental parties” was deleted, and D.C. Rule 4.2(d), in its current form, was
substituted along with what are now Comments [10] and [11].  Neither Rule 4.2(d) nor the relevant
Comments have been amended since their adoption by the Court of Appeals in 1990.
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We have addressed D.C. Rule 4.2(d) only once since 1990. In Opinion 280, the inquirer was an
attorney who had represented a chiropractor before a District of Columbia licensing board in a
proceeding that had concluded with a consent order. The inquirer felt that the board staff had acted
improperly in the proceedings leading to the consent order and further understood that members of
the board itself were unhappy with the staff “imposing its will on the board with respect to a number of
matters.” D.C. Ethics Op. 280 (1998). The inquirer wished to discuss with an individual board
member both the consent order reached in his client’s matter and the general dissatisfaction with the
staff’s conduct. After reviewing Opinion 80 and discussing the subsequent treatment of the issue in
the Jordan Committee Report, we concluded that the proposed contacts did not violate D.C. Rule 4.2.
In support of our conclusion, we cited Comment [7] (now renumbered as Comment [11] but not
otherwise amended), which explains that lawyers may bypass government counsel “with respect to
genuine grievances.”


Discussion
The first question posed by the inquirer is whether it is permissible to communicate about substantive
legal issues with a government contracting officer in a matter being litigated absent the consent of the
government lawyer. The inquirer suggests a distinction between discussing basic policy positions of
the government, concerning which non-consensual contacts are concededly authorized by D.C. Rule
4.2(d), and discussing substantive legal issues, concerning which prior consent should arguably be
obtained. We do not find support for this distinction in D.C. Rule 4.2(d).


Comment [11] provides the relevant guidance:
Paragraph (d) does not permit a lawyer to bypass counsel representing the government on every issue that may
arise in the course of disputes with the government. It is intended to provide lawyers access to decision makers in
government with respect to genuine grievances, such as to present the view that the government’s basic policy
position with respect to a dispute is faulty, or that government personnel are conducting themselves improperly
with respect to aspects of the dispute. It is not intended to provide direct access on routine disputes such as ordinary
discovery disputes, extensions of time or other scheduling matters, or similar routine aspects of the resolution of
disputes.


Contacts concerning substantive legal issues appear to fall within the rubric of “genuine grievances”
rather than “routine disputes” relating to run-of-the-mill discovery and scheduling issues. The
reference to a “basic policy position” in Comment [11] is preceded by the language “such as” and is
thus simply illustrative of the type of “genuine grievances” that do not require prior consent. A
“genuine grievance” can and frequently does pertain to substantive legal arguments advanced by the
government. One of the virtues of Comment [11] is that the line that it draws between those contacts
that require consent and those that do not is relatively easy to discern. Even if we were empowered
to re-draw this line, we would hesitate before advocating an approach which distinguishes between
“basic policy positions” and “substantive legal arguments.” One reason that a “basic policy position”
can be “faulty”, and therefore a permissible subject of non-consensual contacts with government
officials under Comment [11], is that it is based on flawed “substantive legal arguments.”  The inquirer
concedes that D.C. Rule 4.2 authorizes a lawyer to argue to a government official that the
government’s position is faulty, but would not permit the lawyer to make any reference to the legal
arguments made by either side. This seems to us unworkable in practice. In addition, making a
distinction between “basic policy position[s]” and “substantive legal arguments” has no support in the
language of D.C. Rule 4.2 and its accompanying Comments.


The second question asked by the inquirer concerns the extent to which a lawyer for a private party
(without the consent of the government lawyer) may contact officials in other agencies or
organizations who might affect the government’s position in the on-going litigation as part of an effort
to further the cause of the lawyer’s client. In some instances, the inquirer posits that the government
official contacted might not even be aware of the specific dispute in which the government is engaged
or the particular issues that are being raised in the dispute. If the official contacted has the “authority
to redress the grievances of the lawyer’s client” then the contact is within the scope of D.C. Rule 4.2
(d), so long as the lawyer makes the appropriate disclosures required under D.C. Rule 4.2(b). If, on
the other hand, the official contacted does not have the power to bind the agency in the matter, then
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the contact remains permissible absent consent because the government official is not a person
represented in the matter. See Rule 4.2(c) (for organizations, the term “‘party’ or ‘person’” includes
only those individuals who have “the authority to bind an organization as to the representation to
which the communication relates.”); see also D.C. Ethics Op. 80 (limiting government officials
covered by the rule to “only those persons who have the power to commit or bind the government to
the matter in question”).[3] We note that even though we conclude that a lawyer may generally initiate
contact with a government official, an official is not obligated to engage in the communication and
may ask the lawyer to communicate with government counsel rather than directly with the official.


Approved: May 2007
Published: June 2007


1. [Return to text] Rule 4.2(d) states as follows:
This rule does not prohibit communication by a lawyer with government officials who have the authority to
redress the grievances of the lawyer’s client, whether or not those grievances or the lawyer’s
communications relate to matters that are the subject of the representation, provided that in the event of
such communications the disclosures specified in (b) are made to the government official to whom the
communication is made.
Rule 4.2(b) which is referenced in Rule 4.2(d) provides:
During the course of representing a client, a lawyer may communicate about the subject of the
representation with a nonparty employee of an organization without obtaining the consent of that
organization’s lawyer. If the organization is an adverse party, however, prior to communicating with any
such nonparty employee, a lawyer must disclose to such employee both the lawyer’s identity and the fact
that the lawyer represents a party that is adverse to the employee’s employer.


2. [Return to text] DR 7-104(A)(1) provided that during the course of representing a client, a lawyer shall not,
absent consent:
[c]ommunicate or cause another to communicate on the subject of the representation with a party he knows
to be represented by a lawyer in that matter.


3. [Return to text] If the government official contacted is an attorney who serves as an "in-house counsel,"
then contact absent consent would be permissible under Comment [5] to Rule 4.2.


May 2007
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U.S. Department of Justice


United States Attorney
District of Connecticut


Connecticut Financial Center
157 Church Street
New Haven, Connecticut 06510


(203) 821-3700
Fax (203) 773-5376


www.justice.gov/usao/ct


FOR IMMEDIATE RELEASE
December 17, 2013


CONTACT: Tom Carson
Public Information Office
(203) 821-3722
(203) 996-1393 (cell)


FORMER FBI ASSISTANT DIRECTOR WHO
VIOLATED FEDERAL CRIMINAL ETHICS LAW IS FINED


Deirdre M. Daly, United States Attorney for the District of Connecticut, and Michael E.


Horowitz, Inspector General for the Department of Justice, announced that former FBI Assistant


Director KENNETH W. KAISER was sentenced today by U.S. District Judge F. Dennis Saylor,


IV in Boston for violating a federal ethics law that prohibits senior executive branch personnel


from making professional contacts with the agency in which they were employed for one year


after leaving government service. KAISER, 57, of Hopkinton, Mass., was ordered to pay a fine


of $10,000.


According to court documents and statements made in court, KAISER, a 27-year


employee of the FBI, served as the Special Agent in Charge of the Boston office of the FBI from


April 2003 through December 2006, and then as an Assistant Director of the FBI’s Criminal


Investigative Division in Washington, D.C., until July 2009. On July 3, 2009, the same day that


he retired from the FBI, KAISER was hired as a consultant by LocatePlus to handle an internal


investigation regarding corporate wrongdoing by the company’s former Chief Executive Officer


and Chief Financial Officer, and to help generate government sales for the company’s products


and services. In March 2010, KAISER became a full-time employee of LocatePlus, holding the


title Director of Government Sales.


Within a month of his retirement, KAISER began having prohibited electronic,


telephonic and in-person contacts with FBI employees regarding a then-ongoing FBI


investigation involving LocatePlus and the actions of its former executives. During the one-year


ban period, KAISER also had prohibited contacts with FBI employees in an effort to gauge the


FBI’s interest in LocatePlus’ products and services in an attempt to generate sales to the FBI.







Also, in August 2009, KAISER was hired by a corporate executive living in Gloucester,


Mass., who had received a threatening letter in the mail. Working on behalf of this individual,


KAISER had additional improper contacts with the FBI Boston office.


On October 3, 2013, KAISER pleaded guilty to a misdemeanor charge of making


prohibited post-employment contacts.


This matter was investigated by the Department of Justice Office of the Inspector General


and was prosecuted by Assistant U.S. Attorneys Diane C. Freniere of the District of


Massachusetts and Michael J. Gustafson of the District of Connecticut.


###
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ASBCA No. 58343 (A.S.B.C.A.), 2014 WL 4635595


ASBCA


APPEAL OF — ENVIRONMENTAL SAFETY CONSULTANTS, INC.


Under Contract No. N62470-95-B-2399


September 2, 2014
APPEARANCE FOR THE APPELLANT:
Mr. Peter C. Nwogu
President
APPEARANCES FOR THE GOVERNMENT:
Ronald J. Borro, Esq.
Navy Chief Trial Attorney
Ellen M. Evans, Esq.
Senior Trial Attorney


OPINION BY ADMINISTRATIVE JUDGE FREEMAN ON APPELLANT'S MOTION FOR RECUSAL


Environmental Safety Consultants, Inc. (ESCI) is appealing the deemed denial of its termination settlement claim. After
extensive pre-hearing proceedings, ESCI now moves for recusal of the presiding judge and his panel on the grounds that they
have a bias and prejudice against appellant that makes a fair judgment impossible. Alternatively, ESCI asks that we voluntarily
transfer the appeal to the Civilian Board of Contract Appeals (CBCA). The government has not responded to the motion. After
careful consideration, we find the motion without merit.


ESCI contends that: “The Board's administration of appellant's appeal is plagued with bias and prejudice as demonstrated in
the rejection of a[n] evidential hearing in appellant's ASBCA No. 58343 T4C, the denial of ASBCA No. 51722 Appellant's
Equal Access for Justice Act, the denial of ASBCA 58221 and ASBCA 58847-Appellant's Request for Payment of Invoice
No.7” (mot. at 2).


The rejection of an evidential hearing to which ESCI refers was a rejection of ESCI's proposed hearing dates of 15-18 February
2014 because those dates did not allow for completion of a Defense Contract Audit Agency (DCAA) audit report on the claim.
The audit report was not completed and published until 24 February 2014 (Bd. corr. file). On 2 April 2014 the Board requested
the parties to confer and propose a mutually agreed hearing date no later than 15 May 2014 (Bd. corr. file email). The parties
to date have engaged in extensive motion practice and have not yet proposed a mutually agreed hearing date for ASBCA No.


58343 1 .


The Board's decisions in favor of the government in the EAJA claim in ASBCA No. 51722 (13 BCA ¶ 35,352, aff'd on recon.,
14-1 BCA ¶ 35,468, 2nd recon. dismissed, 14-1 BCA ¶ 35,520) and in the Invoice No.7 appeals in ASBCA Nos. 58221 (13
BCA ¶ 35,329) and 58847 (14-1 BCA ¶ 35,510) are no more indicative of bias and prejudice against ESCI than the Board's
decision in favor of ESCI in the default termination appeal in ASBCA No. 51722 (11-2 BCA ¶ 34,848) is indicative of bias and
prejudice against the government. We note in this regard that the decision in ASBCA No. 51722 (11-2 BCA ¶ 34,848) converting
the default termination to a convenience termination, without which ESCI would have no termination settlement claim, was
authored by the presiding judge in the present appeal. The same judge also authored the Board's denial of the government's
Motion for Relief from Judgment from that decision (13 BCA ¶ 35,316).


ESCI alleges that the presiding judge's suggestion of, and request for briefs on, a potential lack of jurisdiction over a
substantial amount of ESCI's termination settlement claim, and other interlocutory rulings and comments “with intent to favor
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the Government...are evidence of deep-seated favoritism and partiality in favor of the government” (mot. at 6). The ESCI
termination settlement claim included substantial amounts for changes and delays by the government incurred in contract
performance which, insofar as the pre-hearing record indicated, had not been submitted as claims under the Contract Disputes
Act of 1978 (CDA), 41 U.S.C. §§ 7101-7109, within the time prescribed for such claims. Considering that the CDA statute of
limitations on the submission of claims is jurisdictional, see Taj AI Rajaa Company, ASBCA No. 58801, 14-1 BCA ¶ 35,522
at 174,104, there were reasonable grounds for the presiding judge's request for the parties to brief the issue.


ESCI states that: “the Board's management of appellant's appeal is based on innuendos and false representations of the fact
that the Board is receiving from perceived extra judiciary communications between the Board and the Navy,” and that “[the
presiding judge's] comment that appellant did not cooperate with DCAA audit could have been derived from extrajudicial
source since there was no evidential hearing to determine whether appellant cooperated with DCAA audit process” (mot. at 5-6,
8). There is not a scintilla of evidence supporting ESCI's allegations of “perceived extra judiciary communications” between
the Board and the Navy regarding ESCI's lack of cooperation with the DCAA audit. There is ample documentation in the pre-
hearing record, culminating in the 24 February 2014 DCAA audit report, from which the presiding judge could reasonably


question ESCI's cooperation with the audit 2  (Bd. corr. file, DCAA Audit Report, 24 February 2014).


The standard for recusal of the Board or a presiding judge is stated in Corners and Edges, Inc., ASBCA No. 55611 et al., 10-1
BCA ¶ 34,326 at 169,530, quoting the Supreme Court in Liteky v. United States, 510 U.S. 540, 555-56 (1994), in pertinent
part as follows:


First, judicial rulings alone almost never constitute a valid basis for a bias or partiality motion [citation omitted]. In and of
themselves (i.e., apart from surrounding comments or accompanying opinion), they cannot possibly show reliance upon an
extrajudicial source; and can only in the rarest circumstances evidence the degree of favoritism or antagonism required (as
discussed below) when no extrajudicial source is involved. Almost invariably, they are proper grounds for appeal, not for
recusal. Second, opinions formed by the judge on the basis of facts introduced or events occurring in the course of the current
proceedings, or of prior proceedings, do not constitute a basis for a bias or partiality motion unless they display a deep-seated
favoritism or antagonism that would make fair judgment impossible. Thus, judicial remarks during the course of a trial that are
critical or disapproving of, or even hostile to, counsel, the parties, or their cases, ordinarily do not support a bias or partiality
challenge. They may do so if they reveal an opinion that derives from an extrajudicial source; and they will do so if they
reveal such a high degree of favoritism or antagonism as to make fair judgment impossible.... Not establishing bias or partiality,
however, are expressions of impatience, dissatisfaction, annoyance, and even anger, that are within the bounds of what imperfect
men and women, even after having been confirmed as federal judges, sometimes display. A judge's ordinary efforts at courtroom
administration-even a stem and short-tempered judge's ordinary efforts at courtroom administration-remain immune. [Emphasis
in original]


The Board's decisions denying the Equal Access to Justice Application in ASBCA No. 51722 and the Invoice No.7 claims in
ASBCA Nos. 58221 and 58847, and the presiding judge's request for briefing, interlocutory rulings and comments on the case to
the parties in the course of the pre-hearing proceedings, are clearly within the Liteky rule quoted above. “Moreover, allegations of
unlawful bias or other unlawful conduct must be supported by evidence. Mere conclusory statements are insufficient.” Corners
and Edges, 10-1 BCA ¶ 34,326 at 169,530. ESCI has not shown any “extrajudicial source” involved in those Board decisions,
or in the interlocutory rulings or comments of the presiding judge. Nor has it shown any comment or conduct of the Board or
presiding judge indicating “such a high degree of favoritism or antagonism as to make a fair judgment impossible.”


In Environmental Safety Consultants, Inc., ASBCA No. 54995, 06-2 BCA¶ 33,321 (an appeal under an Army Corps of Engineers
contract), ESCI sought, on reconsideration, the removal of the presiding judge because “[he] has demonstrated pattern of suspect
of extremely sympathetic to government's side of the cases he reviewed” (syntax in original). /d. at 165,212. In that appeal, we
held that: “A judge's decisions in the instant case or in past cases are not valid grounds for his recusal.... Movant has identified no
statement or conduct of [the presiding judge] or any of the other judges who concurred with the decisions...that show ‘personal
bias or prejudice’ concerning appellant.” /d. at 165,213. That is also the case here.
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Finally, even if we were so inclined, appellant has pointed to no authority and we are aware of none, that permits the transfer
of an appeal from the ASBCA to the CBCA.
 


CONCLUSION


The motion is denied.


MONROE E. FREEMAN, JR.
Administrative Judge
Armed Services Board of Contract Appeals
MARK N. STEMPLER
Administrative Judge
Acting Chairman
Armed Services Board of Contract Appeals
I Concur
RICHARD SHACKLEFORD
Administrative Judge
Vice Chairman
Armed Services Board of Contract Appeals


I certify that the foregoing is a true copy of the Opinion and Decision of the Armed Services Board of Contract Appeals in
ASBCA No. 58343, Appeal of Environmental Safety Consultants, Inc., rendered in conformance with the Board's Charter.


JEFFREY D. GARDIN


Recorder


Armed Services Board of Contract Appeals


Footnotes
1 ESCI states that “[the presiding judge] required appellant to travel with his witnesses to [the Board's offices in Falls Church, Virginia]


for the T4C hearing in June 2014” (mot. at 16). The June hearing date was suggested, not required, by the presiding judge, and both


parties declined the suggested date. Subsequently, ESCI's President and legal representative in the appeal requested a “leave” from


Board proceedings for the period 10 July-15 September 2014 for family commitments (Bd. corr. file, email dtd. 24 June 2014). The


Board granted the request (Bd. corr. file, ltr. dtd. 18 July 2014).


2 The audit report stated that it could not provide an audit opinion because, contrary to FAR 49.206-2(b)(2), “ESCI's termination for


convenience settlement proposal was not prepared using actual costs incurred through the effective date of the termination, but instead


was based on an estimated increased contract price” (Bd. corr. file, DCAA Audit Report at 4).


ASBCA No. 58343 (A.S.B.C.A.), 2014 WL 4635595


End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment


 Distinguished by Forest Oil Corp. v. El Rucio Land and Cattle Co., Inc.,


Tex.App.-Hous. (1 Dist.), July 24, 2014


437 S.W.3d 518
Supreme Court of Texas.


TENASKA ENERGY, INC., Tenaska Energy
Holdings, LLC, Tenaska Cleburne, LLC,
Continental Energy Services, Inc., and


Illinova Generating Company, Petitioners,
v.


PONDEROSA PINE ENERGY, LLC, Respondent.


No. 12–0789.  | Argued Jan. 7,
2014.  | Decided May 23, 2014.
| Rehearing Denied Aug. 22, 2014.


Synopsis
Background: Buyer of power plant moved to confirm a
$125 million arbitration award in its favor on a claim that
sellers were required to indemnify it for breaching certain
representations and warranties in the purchase agreement.
Sellers moved to vacate the award. The 191st Judicial District
Court, Dallas County, 2010 WL 9008786, Gina Slaughter,
J., granted sellers' motion to vacate on the ground that
buyer's designated arbitrator exhibited evident partiality.
Buyer appealed. The Dallas Court of Appeals, 376 S.W.3d
358, reversed. Sellers petitioned for review.


Holdings: The Supreme Court, Guzman, J., held that:


[1] information that was not disclosed by arbitrator
demonstrated evident partiality and supported trial court's
decision to vacate the award, and


[2] sellers did not waive an evident-partiality challenge.


Judgment of Court of Appeals reversed; order of District
Court reinstated.


West Headnotes (8)


[1] Appeal and Error


Some or any evidence


An appellate court defers to unchallenged
findings of fact that are supported by some
evidence.


Cases that cite this headnote


[2] Appeal and Error
Nature and Extent of Discretionary Power


In determining what the law is and applying the
law to the facts, a trial court has no discretion.


Cases that cite this headnote


[3] Alternative Dispute Resolution
Prejudice or partiality and interest in subject


matter


Standard for evident partiality requires vacating
an arbitration award if an arbitrator fails to
disclose facts that might, to an objective
observer, create a reasonable impression of the
arbitrator's partiality; information that is trivial,
however, will not rise to this level and need not
be disclosed. 9 U.S.C.A. § 10(a)(2).


2 Cases that cite this headnote


[4] Alternative Dispute Resolution
Prejudice or partiality and interest in subject


matter


Information that was not disclosed by
power plant buyer's designated arbitrator,
who disclosed that buyer's law firm had
recommended him as an arbitrator in three
other arbitrations and that he met with law
firm on behalf of litigation-services company
about outsourcing discovery tasks, demonstrated
evident partiality and supported trial court's
decision to vacate an arbitration award in favor
of buyer on an indemnity claim against sellers;
arbitrator did not disclose, inter alia, that he
owned shares of company and was actively
soliciting business for company from law firm,
and this and other undisclosed information
could have caused a reasonable person to view
arbitrator as being partial toward buyer to gain
favor of buyer's lawyers in securing business for
company from law firm. 9 U.S.C.A. § 10(a)(2).
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Cases that cite this headnote


[5] Alternative Dispute Resolution
Prejudice or partiality and interest in subject


matter


In a situation in which an arbitrator partially
discloses information and an evident-partiality
challenge is brought, whether the undisclosed
information is trivial should involve comparing
the undisclosed information to the disclosed
information. 9 U.S.C.A. § 10(a)(2).


Cases that cite this headnote


[6] Alternative Dispute Resolution
Prejudice or partiality and interest in subject


matter


Evident partiality of an arbitrator based on
nondisclosure, i.e., a failure to disclose facts
that might, to an objective observer, create
a reasonable impression of the arbitrator's
partiality, is established from the nondisclosure
itself; a party need not prove actual bias to
demonstrate evident partiality. 9 U.S.C.A. §
10(a)(2).


2 Cases that cite this headnote


[7] Alternative Dispute Resolution
To arbitrators or umpire


Decision of power plant sellers to proceed to
arbitration after buyer's designated arbitrator
disclosed certain facts did not amount to a waiver
of sellers' later challenge to an award in buyer's
favor based on evident partiality of arbitrator,
where the challenge was based on information
that arbitrator did not disclose. 9 U.S.C.A. §
10(a)(2).


2 Cases that cite this headnote


[8] Alternative Dispute Resolution
To arbitrators or umpire


Agreement by power plant sellers to an
arbitration scheduling order containing a waiver-
of-conflicts provision did not amount to a waiver
of sellers' later challenge to an award in buyer's


favor based on evident partiality of buyer's
designated arbitrator; the challenge was based on
information that arbitrator did not disclose, and
the waiver-of-conflicts provision was expressly
predicated on full disclosure. 9 U.S.C.A. § 10(a)
(2).


Cases that cite this headnote


Attorneys and Law Firms


*519  Carmen S. Mitchell, Mitchell, Goff & Mitchell, L.L.P.,
Dallas, Howard L. Close, Patrick McAndrew, Wanda McKee
Fowler, Wright & Close LLP, Houston, TX, for Petitioner
Continental Energy Services, Inc.


Bradley C. Weber, Bradley Knapp, Bryce Christian Quine,
Mike A. Hatchell, Locke Lord LLP, Dallas, TX, for Petitioner
Illinova Generating Company.


Deborah G. Hankinson, Ryan D. Clinton, Hankinson LLP,
Dallas, John J. ‘Mike’ McKetta III, William W. Dibrell,
Graves Dougherty Hearon & Moody, P.C., Austin, for
Petitioner Tenaska Energy, Inc.


B. Frank Cain, Shannon Gracey Ratliff & Miller LLP,
Fort Worth, Marc S. Tabolsky, Reagan W. Simpson, Ryan
Parker Bates, Yetter Coleman, LLP, Houston, Michael W.
Huddleston, Munsch Hardt Kopf & Harr PC, Dallas, TX,
Constance Boland, Frank Penski, New York, for Respondent.


Opinion


Justice GUZMAN delivered the opinion of the Court.


Evident partiality of an arbitrator is a ground for vacating
an arbitration award under both the Federal Arbitration Act
and the Texas Arbitration Act. Adhering to United States
Supreme Court precedent, we held almost two decades ago
that a neutral arbitrator is evidently partial if *520  she fails
to disclose facts that might, to an objective observer, create
a reasonable impression of her partiality. And we have held
that a party does not waive an evident partiality challenge if
it proceeds to arbitrate without knowledge of the undisclosed
facts.


Today, we are asked to evaluate these standards in light of
a partial disclosure. Here, the neutral arbitrator in question
disclosed that the law firm representing one party to the
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arbitration had recommended him as an arbitrator in three
other arbitrations. He also disclosed that he was a director of
a litigation services company and attended a meeting at the
law firm, but there was no indication the firm and company
would ever do business. The trial court found the arbitrator
failed to disclose that all of his contacts at the 700–lawyer firm
were with the two lawyers that represented the party to the
arbitration at issue; he owned stock in the litigation services
company that was pursuing business opportunities with the
firm; he served as the president of the company's United
States subsidiary; he conducted significant marketing in the
United States for the company; he had additional meetings or
contacts with the two lawyers in question to solicit business
from the firm for the company; and he allowed one of the
two lawyers to edit his disclosures to minimize the contact.
The trial court vacated the arbitration award, but the court
of appeals reversed, concluding the party waived its evident
partiality claim by failing to object or inquire further when
the disclosures occurred. We hold the failure to disclose this
additional information might yield a reasonable impression of
the arbitrator's partiality to an objective observer. We further
hold that because the party making the evident partiality
challenge was unaware of the undisclosed information, it did
not waive the claim. Accordingly, we reverse the court of
appeals' judgment and reinstate the trial court's order vacating
the award and requiring a new arbitration.


I. Background


Tenaska Energy, Inc., Tenaska Energy Holdings, LLC,
Tenaska Cleburne, LLC, Continental Energy Services, Inc.,
and Illinova Generating Co. (collectively Tenaska) sold their
interests in a power plant in Cleburne, Texas to Ponderosa
Pine Energy, LLC (Ponderosa). The purchase agreement
contained a broad arbitration clause requiring the parties to
arbitrate any dispute arising from or related to the agreement.
The clause provided for a three-arbitrator panel, with each
party selecting one arbitrator and those two arbitrators
selecting the third. The parties conceded in the court of
appeals that all three arbitrators were required to be neutral,
which follows the current default protocol in arbitration. 376
S.W.3d 358, 361. The clause called for arbitration under the
American Arbitration Association (AAA) rules but without
AAA administration. It also contained a “baseball arbitration”
provision, in which each party would submit a proposed
settlement and the panel was bound to select one of the two
proposals.


After the transaction closed, the parties disputed whether
the agreement required Tenaska to indemnify Ponderosa
for breaching certain representations and warranties in the
agreement. Ponderosa demanded arbitration and sought
more than $200 million in indemnity rights. Lawyers
from Nixon Peabody LLP's New York office represented
Ponderosa, which designated Samuel A. Stern as its
arbitrator. Stern's curriculum vitae was attached to his
designation, which indicated he was a director of twelve
closely held companies with third-world involvement-


including a *521  company in India named LexSite. 1


At the time, the AAA Commercial Arbitration Rules
provided:


Any person appointed or to be
appointed as an arbitrator shall
disclose ... any circumstance likely
to give rise to justifiable doubt
as to the arbitrator's impartiality or
independence, including any bias or
any financial or personal interest in the
result of the arbitration or any past or
present relationship with the parties or
their representatives. Such obligation
shall remain in effect throughout the
arbitration.


Stern disclosed that Nixon Peabody had designated him as
an arbitrator in three other proceedings, and that he—on
behalf of LexSite—had a discussion at Nixon Peabody's
offices about Nixon Peabody outsourcing litigation discovery
tasks to LexSite. But the disclosures noted that “Nixon–
Peabody and LexSite have done no business, and it is not
clear that Nixon–Peabody would ever have any business
to give LexSite.” In response, Tenaska asked if Stern had
a relationship with any of the sixteen bank entities that
own Ponderosa, and Stern replied that he had no such
relationships.


Tenaska designated Thomas S. Fraser as its arbitrator, and


Fraser and Stern selected James A. Baker 2  as the third
arbitrator. Tenaska asked Baker the same question it asked
Stern, and Baker replied that his firm had represented some
of the banks that own Ponderosa. At Baker's suggestion, the
panel issued a scheduling order that contained a provision
stating the parties had made full disclosures of actual and
potential conflicts and knowingly waived actual and potential
conflicts of interest. After extensive discovery, Ponderosa
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proposed a $125 million settlement and Tenaska proposed a
$1.25 million settlement. A divided panel composed of Baker
and Stern selected Ponderosa's $125 million settlement
amount.


Ponderosa moved to confirm the award in state district
court, and Tenaska moved to vacate it, asserting that Stern
was neither impartial nor free from bias. After extensive
discovery, the trial court held a hearing on the motions, where
the parties admitted almost 500 exhibits. Those exhibits
included the depositions of Stern, as well as Frank Penski and
Constance Boland-the two lawyers at Nixon Peabody who
represented Ponderosa.


The evidence showed that Stern was on the advisory board
for LexSite, a legal outsourcing company in India that was
seeking to obtain business from law firms in the United States.
Stern gave LexSite business and legal advice, and owned
3,000 shares of LexSite stock. He was given options for an
additional 10,000 shares, which he had not exercised. Stern
contacted Penski in April 2006 to discuss the possibility of
Nixon Peabody using LexSite's services. Stern arranged for
Penski to meet LexSite's CEO that month. At the subsequent
May 3 meeting at Nixon Peabody that Stern did disclose,
he made several remarks, mostly asking the firm's associates
for their impressions of performing discovery work. After
the meeting concluded, Stern told Penski “if you have any
arbitrations that would be fun, keep me in mind.”


On June 16, Penski asked Stern to serve as a neutral party
arbitrator in a matter involving Ada Co–Generation. Stern
responded by accepting the appointment and asked if there
was “[a]ny movement there” *522  with LexSite. Penski
replied that he had talked to numerous partners at Nixon
Peabody in an effort to find something to send to LexSite but
had “no luck so far.” On the suggestion of Boland, another
Nixon Peabody partner recommended Stern as an arbitrator
in another arbitration on June 19. And on June 26, Penski
recommended Stern as an arbitrator in this matter.


Boland later edited Stern's disclosures in two ways. First, she
added the Ada–Cogeneration arbitration. Second, she added
the disclaimer that “Nixon–Peabody and Lexsite have done
no business, and it is not clear that Nixon–Peabody would
ever have any business to give LexSite.”


After the parties agreed on the arbitrators, the scheduling
order of October 23 established a waiver of conflicts. Three
days later, Nixon Peabody changed its fee agreement with


Ponderosa from an hourly rate to a contingency fee of 15%
of the first $50 million and 12.5% of any amount over $50
million.


LexSite later changed its name to Exactus. Stern incorporated


Exactus U.S. and was the chairman of its board. 3  Stern
charged LexSite $1,000 for use of his office and $5,000 per
month for services. He also met with LexSite's CEO twice a
month to discuss such topics as marketing.


LexSite's CEO continued to correspond with Boland during
the arbitration. Boland informed LexSite's CEO in April 2007
that “we need to wait about one more month or so until we
can continue our discussions. Would you be so kind as to send
an email to me again on or about May 15?” LexSite's CEO
agreed and noted he had recently met a lawyer from Nixon
Peabody's Boston office, who Boland responded was “a good
person to know and we can include him, or one of his team, in
our meetings later on.” On May 7, the panel issued its opinion
and award. LexSite's CEO contacted Boland again at the end
of May.


After the hearing on the motions, the trial court granted
Tenaska's motion to vacate the award on the ground that Stern
exhibited evident partiality due to “a calculated, deliberate
attempt to minimize the relationship” between Stern and
Penksi and Boland. Specifically, the trial court held that
Stern did not disclose additional information it summarized
as follows:


When viewed in the totality of
circumstances, including the fact that
Arbitrator Stern failed to disclose that
his contact[s] with Nixon Peabody
were all with Mr. Penski or Ms.
Boland, failed to disclose additional
meetings or contacts regarding
LexSite with Ponderosa[ ]'s counsel,
failed to disclose the true extent of his
ties to LexSite and his activities for
LexSite, and allowed Ponderosa[ ]'s
counsel to modify his disclosures in
a way that minimized the contact, ...
Stern's disclosures were intentionally


incomplete and inaccurate. 4


The trial court concluded that the Nixon Peabody/LexSite
relationship was material rather than trivial and the
undisclosed information *523  might yield a reasonable
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impression that Stern was not impartial. Accordingly, the trial


court granted the motion to vacate the arbitration award. 5


The court of appeals reversed. 376 S.W.3d at 360. It held
that Stern's disclosures regarding LexSite and the Ada Co–
Generation arbitration were sufficient to put Tenaska on
notice of potential partiality to require Tenaska to object or
seek additional information. Id.


II. Discussion


[1]  [2]  Our standard of review in this proceeding is
a familiar one. Here, the trial court made findings of
fact regarding material information Stern failed to disclose
and concluded the nondisclosures rendered Stern evidently
partial. We defer to unchallenged findings of fact that are
supported by some evidence. McGalliard v. Kuhlmann, 722
S.W.2d 694, 696–97 (Tex.1986). But in determining what
the law is and applying the law to the facts, a trial court
has no discretion. Huie v. DeShazo, 922 S.W.2d 920, 927–28
(Tex.1996) (orig. proceeding). Thus, we determine whether
the information the trial court found that Stern failed to
disclose is supported by some evidence and review de novo
whether that undisclosed information demonstrates Stern's
evident partiality. Id.; McGalliard, 722 S.W.2d at 696–97.


A. Evident Partiality


The parties agree the Federal Arbitration Act (FAA) governs
this case and allows courts to vacate arbitration awards
“where there was evident partiality.” 9 U.S.C. § 10(a)(2).
The United States Supreme Court has observed that “these
provisions show a desire of Congress to provide not merely
for any arbitration but for an impartial one.” Commonwealth
Coatings Corp. v. Cont'l Cas. Co., 393 U.S. 145, 147, 89 S.Ct.
337, 21 L.Ed.2d 301 (1968). In Commonwealth Coatings, a
subcontractor sued a prime contractor's surety, and the neutral
third arbitrator failed to disclose he obtained approximately
$12,000 in business from the prime contractor over a four to
five year period (but had done no business with the contractor
in the year preceding the arbitration). Id. at 146, 89 S.Ct. 337.
The Court likened arbitrator impartiality to the impartiality
the constitution requires of judges, and observed that even the
slightest pecuniary interest in an arbitration could be grounds
to set aside the award. Id. at 148, 89 S.Ct. 337. Although it
recognized arbitrators are not expected to sever their ties with
the business world, the Court concluded it must be scrupulous


in safeguarding the impartiality of arbitrators because they
“have completely free rein to decide the law as well as the
facts and are not subject to appellate review.” Id. at 148–49,
89 S.Ct. 337. To further that goal, the Court imposed “the
simple requirement that arbitrators disclose to the parties any
dealings that might create an impression of possible bias.”


Id. at 149, 89 S.Ct. 337. 6  Despite *524  the fact that the
Court found no evidence of actual bias, it found the arbitrator
evidently partial due to his failure to disclose his relationship
with the prime contractor, justifying vacatur of the award.  Id.
at 146–47, 150, 89 S.Ct. 337.


We addressed evident partiality in Burlington Northern
Railroad Co. v. TUCO Inc., where we held that under
Commonwealth Coatings, a neutral arbitrator exhibits evident
partiality “if the arbitrator does not disclose facts which
might, to an objective observer, create a reasonable
impression of the arbitrator's partiality.” 960 S.W.2d 629,


630 (Tex.1997). 7  And “while a neutral arbitrator need not
disclose relationships or connections that are trivial, the
conscientious arbitrator should err in favor of disclosure.” Id.
at 637. There, TUCO Inc. and two carriers arbitrated a dispute
over a rate adjustment in their contracts. Id. at 630. Unlike
the present case (which follows the current default protocol to
require impartiality or neutrality of all three arbitrators), only
the third arbitrator in TUCO was required to be neutral. Id.
The parties agreed to a neutral third arbitrator, George Beall,
after he disclosed he had twice served as an expert witness


for the law firm of the carriers' arbitrator. 8  Id. Those matters
had concluded and involved a relatively small amount of time
and fees. Id.


Approximately three weeks before the arbitration hearing, a
lawyer at the firm employing the carriers' arbitrator assisted in
obtaining a referral on a substantial litigation matter for Beall.
Id. at 631. There was no contention that the carriers' arbitrator
knew of the referral or that the lawyer who assisted with the
referral knew of the arbitration. Id. But the neutral arbitrator
mentioned to the carriers' arbitrator at a subsequent meeting
that “we've already begun work on the matter you folks were
so kind to send over.” Id. TUCO contended the undisclosed
referral rendered Beall evidently partial, and we agreed. Id. at
630, 632, 639–40.


We observed that inherent in the arbitration process are
two principles that are often in tension: expertise and
impartiality. Id. at 635. Parties may prefer to resolve disputes
through arbitration because they may choose arbitrators with
extensive experience in the field related to the dispute. Id.
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But this heightened experience level may well result in
an arbitrator having had previous business dealings with a
party. Id. And while these dealings should not disqualify
the arbitrator per se, disclosing the information can help
the parties attain the impartiality they seek by evaluating
potential bias at the outset of the arbitration. Id. This
approach also preserves the independence and integrity of
arbitration by allowing a party to assess potential bias
before arbitrating rather than having a trial court weigh
bias when a dissatisfied party challenges an award. Id.


at 635–36. 9  Accordingly, TUCO makes *525  clear that
“evident partiality is established from the nondisclosure
itself, regardless of whether the nondisclosed information
necessarily establishes partiality or bias.” Id. at 636. Whether
the undisclosed information actually establishes partiality or
bias is a matter “better left to the parties.” Id.


We held in TUCO that the referral “might have conveyed
an impression of Beall's partiality to a reasonable person.”
Id. at 637. Notwithstanding the fact that the lawyer who
suggested the referral was unaware of the arbitration and the
carrier's arbitrator was unaware of the referral, we concluded
that an objective observer could reasonably believe that
Beall, grateful for the referral, would favor the firm and thus
ultimately favor the carriers in the arbitration. Id.


[3]  In short, the standard for evident partiality in
Commonwealth Coatings and TUCO requires vacating an
award if an arbitrator fails to disclose facts which might, to
an objective observer, create a reasonable impression of the
arbitrator's partiality, but information that is trivial will not
rise to this level and need not be disclosed. Commonwealth
Coatings, 393 U.S. at 149, 89 S.Ct. 337; TUCO, 960 S.W.2d
at 630, 637.


[4]  We next apply the standard for evident partiality to
these facts. Tenaska asserts the information the trial court
found Stern did not disclose (which Ponderosa does not
challenge on appeal) might create a reasonable impression
of partiality to an objective observer because the extent of
Stern's relationship with LexSite and Nixon Peabody were
more significant and concerning than what he disclosed.
Ponderosa counters that, unlike in Commonwealth Coatings
and TUCO, Stern disclosed every relationship Tenaska now
complains of. We agree with Tenaska.


Stern disclosed that Nixon Peabody recommended him to
three arbitrations in addition to the one at issue, and he met
with Nixon Peabody on behalf of LexSite about outsourcing


litigation discovery tasks, but stated that “Nixon–Peabody
and LexSite have done no business, and it is not clear
that Nixon–Peabody would ever have any business to give
LexSite.” The trial court found that Stern did not disclose
additional information, and our review of the record confirms
this additional information is supported by some evidence:


1. Stern was a shareholder in LexSite and had the option to


purchase additional shares; 10


2. When LexSite changed its name to Exactus, Stern


incorporated Exactus U.S. and served as its President; 11


3. The address and telephone number for Exactus U.S. were


Stern's business address and telephone number; 12


4. Stern met with LexSite's CEO twice a month to discuss


such topics *526  as marketing; 13


5. Stern's contacts with the 700–lawyer firm of Nixon
Peabody were with Penksi and Boland;


6. In addition to the May 2006 meeting Stern disclosed,
there was a second, earlier meeting in April 2006 for


LexSite to solicit business from Nixon Peabody; 14


7. The two meetings resulted from phone calls by Stern to
Penski;


8. Ten days after Stern emailed Penski to inquire whether
there was “any movement” on Nixon Peabody plans to
use LexSite, Ponderosa appointed Stern as arbitrator;


9. Penski and Boland also recommended or assisted
with getting Stern recommended as arbitrator in three
proceedings just after the May 2006 meeting;


10. LexSite's CEO (not Stern) contacted Penski and
Boland at least twice from November 2006 to April
2007 to discuss possible LexSite business with Nixon
Peabody;


11. Boland edited Stern's disclosures, including the
addition of the sentence “Nixon–Peabody and LexSite
have done no business, and it is not clear that
Nixon–Peabody would ever have any business to give
LexSite.”
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Ponderosa does not challenge these findings of fact on
appeal, and they are binding on us as they are supported by


some evidence. McGalliard, 722 S.W.2d at 696–97. 15


[5]  When we examine this undisclosed information together


against what Stern actually disclosed, 16  we conclude the
information is not trivial and might have conveyed an
impression of Stern's partiality toward Penski and Boland's
client to a reasonable person. The parties do not dispute
that—beyond what he disclosed—Stern owned shares of
LexSite, was being paid for office space and services given
to LexSite, marketed LexSite in the United States, was
actively soliciting business for LexSite from Nixon Peabody
(specifically through Penski and Boland), and discussed in
communications with Penski regarding the arbitrations the
possibility of LexSite and Nixon Peabody doing business.
Taken together, this undisclosed information might cause
a reasonable person to view Stern as being partial toward
Penski and Boland's client, Ponderosa, to gain their favor
in securing business for LexSite from Nixon Peabody.
And when compared to the information Stern did disclose
(that Nixon Peabody recommended him *527  for four
arbitrations and he attended one meeting between LexSite and
Nixon Peabody), we cannot say this undisclosed information
is trivial. Accordingly, Stern's failure to disclose the extent
of his relationship with LexSite and his attempts to secure
business for LexSite from Nixon Peabody through Penski and
Boland demonstrate evident partiality and support the trial
court's vacatur of the award. See Commonwealth Coatings,
393 U.S. at 149, 89 S.Ct. 337; TUCO, 960 S.W.2d at 630, 636.


Ponderosa contends that disclosure of each relationship
suffices under Commonwealth Coatings and TUCO. But if
disclosing each relationship were sufficient, the Supreme
Court in Commonwealth Coatings and this Court in TUCO
would have simply established that threshold as the operative
test. Instead, the test for evident partiality asks whether the
undisclosed “information” might convey an impression of
the arbitrator's partiality to an objective observer. TUCO,
960 S.W.2d at 635–36 (also referring to disclosing “any
dealings” and “facts” that might convey an impression of
partiality). Adopting Ponderosa's reformulation of the test
would serve to encourage partial disclosures. Such a standard
for evident partiality negates the Supreme Court's directive
to be “scrupulous to safeguard the impartiality of arbitrators”
in a process not subject to appellate review. Commonwealth
Coatings, 393 U.S. at 149, 89 S.Ct. 337.


[6]  Finally, both parties argue we should revisit our
holding in TUCO. Tenaska asserts that if a court finds
disclosures intentionally misleading, evident partiality is
established and the inquiry ends. But the standard articulated
in Commonwealth Coatings and TUCO is an objective
one (involving what an objective observer might think).
See Mariner Fin. Grp., Inc. v. Bossley, 79 S.W.3d 30,
32 (Tex.2002). And although intent may be relevant to
establishing actual bias or partiality, we made clear in TUCO
that evident partiality is established from the nondisclosure
itself. 960 S.W.2d at 636. A party need not prove actual bias
to demonstrate evident partiality. Id.


Ponderosa asks us to adopt the more deferential standard
some other courts have employed to only set aside an award
for evident partiality if a “reasonable person would have to
conclude that [the] arbitrator was partial.” Morelite Constr.
Corp. v. N.Y.C. Dist. Council Carpenters Benefit Funds, 748
F.2d 79, 84 (2d Cir.1984) (emphasis added). As support,
Ponderosa contends that adhering to the TUCO standard
will encourage private investigation by parties that lose in
arbitration and require trial courts to more frequently vacate
awards. We note that when we adopted the Supreme Court's
“full disclosure” rule in TUCO, we addressed a similar
assertion by one of the parties. 960 S.W.2d at 637. We
observed that requiring full disclosure minimizes the role of
the courts and, “[i]f faithfully adhered to, it will ultimately
lead to fewer post-decision challenges to awards based on
bias or prejudice.” Id. As this is only the second time we
have addressed evident partiality in the intervening seventeen
years since we decided TUCO, our prediction rings true. See
Bossley, 79 S.W.3d at 30. We cannot agree with Ponderosa's
contention that “a losing arbitral party would seize on every
undisclosed detail as a material omission” because trivial
information will not meet the standard we articulated in
TUCO. 960 S.W.2d at 637.


Accordingly, we decline Tenaska's request to adopt an intent-
based approach to evident partiality and Ponderosa's request
to heighten the evident partiality standard we established
in TUCO. Stern's failure to disclose information that might
lead an *528  objective observer to question his partiality
establishes his evident partiality.


B. Waiver


Ponderosa contends that Tenaska nonetheless waived its
complaint as to Stern's partiality by proceeding with Stern
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after he disclosed each relationship at issue and agreeing to
a waiver of conflicts in a scheduling order in the arbitration.
Tenaska responds that it did not waive a conflict it was
unaware of. The court of appeals agreed with Ponderosa, but
we agree with Tenaska.


Our jurisprudence on waiver of an evident partiality challenge
demonstrates that a party may waive such a challenge
by proceeding to arbitrate based on information it knows.
In TUCO, the neutral third arbitrator disclosed having
previously served as an expert witness on two matters for the
law firm that employed the carriers' arbitrator. 960 S.W.2d
at 638. TUCO consented to the arbitrator, who did not
disclose the firm assisted with obtaining a referral for him
during the course of the arbitration. Id. at 637–38. The
carriers argued that TUCO's consent after full disclosure
of the expert witness matters amounted to waiver. Id. at
638. We rejected that assertion, concluding that “it is for
the parties to determine, after full disclosure, whether a
particular relationship is likely to undermine an arbitrator's
impartiality.” Id. We also observed that an objective observer
might differentiate between a past relationship (such as the
expert witness matters) and one that arises shortly before or
during the arbitration (such as the referral). Id.


Likewise, we addressed waiver of an evident partiality
challenge in Bossley, 79 S.W.3d at 33. There, after the
arbitration award was issued, one party's witness discovered
that she had testified at a deposition two-and-a-half years
before that the attorney who chaired the arbitration panel
had committed malpractice. Id. at 31–32. When the party
moved to vacate the award, the opposing party asserted
they waived their evident partiality challenge by not raising
it before submission. Id. at 32–33. We disagreed, holding
that they “could not waive an objection that is based on
a prior adverse relationship ... they knew nothing about.”
Id. at 33. Likewise, the concurrence in Bossley observed
that “[t]here could be waiver of evident partiality based on
nondisclosure if the complaining party knew all the facts
before the arbitration concluded and did not complain.” Id. at
36 (Owen, J., concurring).


[7]  Here, Tenaska is challenging Stern's partiality based on
the information he failed to disclose. Tenaska did not waive
its evident partiality challenge by proceeding to arbitration
based upon information it was unaware of at that time.
Bossley, 79 S.W.3d at 33; TUCO, 960 S.W.2d at 638. To
hold otherwise “would put a premium on concealment” in
a context where the Supreme Court has long required full


disclosure. Middlesex Mut. Ins. Co. v. Levine, 675 F.2d 1197,
1204 (11th Cir.1982). And we do not share Ponderosa's fear
that our adherence to Commonwealth Coatings, TUCO, and
Bossley will result in vacating a host of arbitration awards
even when a party had reason to know of a potential conflict.
If waiver cannot be predicated on undisclosed information,
that information must nonetheless be more than trivial to
satisfy the standard for evident partiality in Commonwealth
Coatings and TUCO.


[8]  Similarly, Tenaska did not waive its partiality challenge
in the scheduling order's waiver of conflicts provision because
that provision was expressly predicated on a full disclosure
that never occurred. The clause provides that Tenaska,
Ponderosa,


*529  and each member of the Panel
in this Arbitration hereby confirm
that, as of the date below, they have
each: (i) fully disclosed all conflicts
of interest and potential conflicts of
interest with respect to the designation
of the members of the Panel in this
Arbitration; and (ii) knowingly waived
any and all conflicts of interest and/or
potential conflicts of interest relating
to the designation of the members of
the Panel in this Arbitration (emphasis
added).


Thus, the parties waived conflicts and potential conflicts
for what was fully disclosed. We express no opinion as
to whether parties may contractually agree to forego the
full disclosure requirement. Because the waiver clause was
conditioned on a full disclosure that did not occur, Tenaska
has not waived its partiality challenge.


As a final matter, we reiterate that our holding should not


be read as indicating that Stern 17  was actually biased.
Reasonable people could debate whether Stern's relationship
with Nixon Peabody was likely to affect his partiality in
the arbitration. But such a debate is for the parties after a
full disclosure—which did not occur here. See TUCO, 960
S.W.2d at 638.


III. Conclusion
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We have long held that an arbitrator is evidently partial,
and an award may be vacated, if the arbitrator fails to
disclose facts which might, to an objective observer, create
a reasonable impression of the arbitrator's partiality. Id. at
630. As we have observed, the most capable arbitrators
often have ties to the business community. Id. at 639.
Regardless of whether such ties demonstrate actual bias here,
Stern's failure to disclose the extent of his relationship with
LexSite and the two lawyers who represented Ponderosa in
this arbitration might yield a reasonable impression of the


arbitrator's partiality to an objective observer. Thus, Stern had
a duty to disclose the additional information, and his failure to
do so constitutes evident partiality. Accordingly, we reverse
the court of appeals' judgment and reinstate the trial court's
order vacating the award and requiring a new arbitration.


Parallel Citations


57 Tex. Sup. Ct. J. 617


Footnotes


1 Stern later testified that he served on LexSite's advisory board but was not a director, as his curriculum vitae indicated.


2 The late James A. Baker formerly served as a Justice on this Court.


3 For ease of reference, this opinion will refer to LexSite throughout, even during the time LexSite had reorganized as Exactus.


4 The trial court also found that Stern's statements made in selecting the third arbitrator and during the arbitration and his failure to


disclose certain bank relationships did not indicate Stern's evident partiality. Tenaska contends in this Court that Stern's statements


also support a finding of evident partiality. As explained below, we agree with the trial court that Stern's failure to disclose the


extent of his relationships with LexSite, Penksi, and Boland demonstrate evident partiality. Accordingly, we need not assess whether


additional statements also demonstrate evident partiality.


5 The trial court denied the motion to vacate on the grounds that (1) Ponderosa's counsel procured the award by corruption, fraud,


or undue means; (2) the arbitrators acted in manifest disregard of the law; and (3) the arbitrators exceeded their power in amending


the terms of the purchase agreement.


6 As Justice White explained in his concurrence:


The arbitration process functions best when an amicable and trusting atmosphere is preserved and there is voluntary compliance


with the decree, without need for judicial enforcement. This end is best served by establishing an atmosphere of frankness at


the outset, through disclosure by the arbitrator of any financial transactions which he has had or is negotiating with either of


the parties.... [I]t is far better that the relationship be disclosed at the outset, when the parties are free to reject the arbitrator or


accept him with knowledge of the relationship and continuing faith in his objectivity....


Commonwealth Coatings, 393 U.S. at 151, 89 S.Ct. 337 (White, J., concurring).


7 Though TUCO involved an agreement under the Texas Arbitration Act (TAA), the TAA also requires courts to vacate awards if there


has been “evident partiality by an arbitrator appointed as a neutral arbitrator.” TEX. CIV. PRAC. & REM.CODE § 171.088(a)(2)(A).


8 The evident partiality standard the Supreme Court announced in Commonwealth Coatings, which we followed in TUCO, applies


in the context of party appointed arbitrators. See TUCO, 960 S.W.2d at 637. We need not decide what standard applies when an


arbitration agreement does not allow parties the ability to select arbitrators.


9 See Commonwealth Coatings, 393 U.S. at 151, 89 S.Ct. 337 (White, J., concurring) (“The judiciary should minimize its role in


arbitration as judge of the arbitrator's impartiality. That role is best consigned to the parties, who are the architects of their own


arbitration process, and are far better informed of the prevailing ethical standards and reputations within their business.”).


10 Stern testified that he purchased 3,000 shares of LexSite stock and was given stock options for an additional 10,000 more shares


but refused to exercise them.


11 Stern testified that he served as Chairman of the Board of Exactus U.S. and was thus the principal U.S. officer.


12 Stern testified that he charged LexSite $1,000 for use of his office and $5,000 per month for services.


13 Stern testified that he met with LexSite's CEO approximately twice a month from 2006 through the time of his deposition in November


2007.


14 Stern testified that the meeting was to introduce Penski to LexSite's CEO.


15 The trial court also found that Stern failed to disclose that Ponderosa's parent company was the parent company of Ada Co–


Generation, which Nixon Peabody recommended Stern to arbitrate a dispute for. Because Stern's nondisclosures regarding his


relationship with Penski and Boland via LexSite constitute evident partiality, we need not also address whether the nondisclosures


regarding the Ada Co–Generation arbitration constitute evident partiality.


16 Ponderosa asserts that in cases such as this where part but not all of a relationship is disclosed, a reviewing court should assess not


only the information that was withheld but also the information that was disclosed. We agree, and this concern is part of the basis



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968139825&pubNum=0000708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS171.088&originatingDoc=I1a93309ce29311e3a795ac035416da91&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_b5120000f7a05

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997131008&pubNum=0000713&fi=co_pp_sp_713_637&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_637

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968139825&pubNum=0000708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Tenaska Energy, Inc. v. Ponderosa Pine Energy, LLC, 437 S.W.3d 518 (2014)


57 Tex. Sup. Ct. J. 617


 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 10


for our holding in TUCO that “trivial” information need not be disclosed. 960 S.W.2d at 637. Whether undisclosed information in a


partial disclosure situation is trivial should involve comparing the undisclosed information to the disclosed information.


17 Stern clerked for Chief Justice Earl Warren before embarking on a distinguished practice of law in Washington, D.C.


End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997131008&pubNum=0000713&fi=co_pp_sp_713_637&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_637




image50.emf
Moore v Publicis  Groupe.pdf


Moore v Publicis Groupe.pdf


Moore v. Publicis Groupe, 287 F.R.D. 182 (2012)


18 Wage & Hour Cas.2d (BNA) 1479


 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 1


287 F.R.D. 182
United States District Court,


S.D. New York.


Monique Da Silva MOORE, et al., Plaintiffs,
v.


PUBLICIS GROUPE & MSL Group, Defendants.


No. 11 Civ. 1279(ALC)(AJP).  | Feb. 24, 2012.


Synopsis
Background: Female employees brought action against their
employer, alleging gender discrimination claims under Title
VII, state law, and city law, as well as violations of the Equal
Pay Act, Fair Labor Standards Act (FLSA), and New York
Labor Law.


Holdings: The District Court, Andrew J. Peck, United States
Magistrate Judge, held that:


[1] employees' objections to employer's computer-assisted
coding method of searching for relevant documents was
premature, and


[2] use of computer-assisted coding was judicially acceptable.


Ordered accordingly.


West Headnotes (4)


[1] Federal Civil Procedure
Compliance; Failure to Comply


Rule requiring counsel to certify that their client's
disclosure is complete and correct as of the
time it was made does not require counsel to
certify that document production is complete
and correct. Fed.Rules Civ.Proc.Rule 26(g)(1)
(A), 28 U.S.C.A.


1 Cases that cite this headnote


[2] Evidence
Necessity and sufficiency


Federal Civil Procedure
Compliance; Failure to Comply


Rule governing expert testimony and Daubert
applied as to admissibility of evidence at
trial, not discovery search methods; they
dealt with trial court's role as gatekeeper to
exclude unreliable expert testimony from being
submitted to the jury at trial, not how documents
are searched for and found in discovery.
Fed.Rules Evid.Rule 702, 28 U.S.C.A.


2 Cases that cite this headnote


[3] Federal Civil Procedure
Compliance; Failure to Comply


Employees' objections that employer's
computer-assisted coding method of searching
for relevant documents lacked necessary
standards for assessing whether its results
were accurate was premature, although such
objections could be appropriate for resolution
during or after the discovery process
in employment discrimination action, since
questions raised by the objections would be
better decided when real information was
available to the parties and the court.


1 Cases that cite this headnote


[4] Federal Civil Procedure
Compliance; Failure to Comply


District Court would approve use of
computer-assisted coding in large-data-volume
employment discrimination case, where the
parties agreed to its use, although they disagreed
about how best to implement such review,
there were over 3,000,000 documents that
had to be reviewed, computer-assisted review
was superior to available alternatives, and
computer-assisted review was cost effective
and complied with discovery rule's doctrine of
proportionality. Fed.Rules Civ.Proc.Rule 26(b)
(2)(C), 28 U.S.C.A.


7 Cases that cite this headnote
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Attorneys and Law Firms


*182  Janette Wipper, Esq., Deepika Bains, Esq., Siham
Nurhussein, Esq., Sanford Wittels & Heisler, LLP, San
Francisco, CA, for Plaintiffs and Class.


Brett M. Anders, Esq., Victoria Woodin Chavey, Esq., Jeffrey
W. Brecher, Esq., Jackson Lewis LLP, Melville, NY, for
Defendant MSL Group.


OPINION AND ORDER


ANDREW J. PECK, United States Magistrate Judge:


In my article Search, Forward: Will manual document review
and keyword searches be replaced by computer-assisted
coding?, I wrote:


To my knowledge, no reported case (federal or state)
has ruled on the use of computer-assisted coding. While
anecdotally it appears that some lawyers are using
predictive coding technology, it also appears that many
lawyers (and their *183  clients) are waiting for a judicial
decision approving of computer-assisted review.


Perhaps they are looking for an opinion concluding that:
“It is the opinion of this court that the use of predictive
coding is a proper and acceptable means of conducting
searches under the Federal Rules of Civil Procedure, and
furthermore that the software provided for this purpose by
[insert name of your favorite vendor] is the software of
choice in this court.” If so, it will be a long wait.


....


Until there is a judicial opinion approving (or even
critiquing) the use of predictive coding, counsel will just
have to rely on this article as a sign of judicial approval.
In my opinion, computer-assisted coding should be used
in those cases where it will help “secure the just, speedy,
and inexpensive” (Fed.R.Civ.P. 1) determination of cases
in our e-discovery world.


Andrew Peck, Search, Forward, L. Tech. News, Oct. 2011, at
25, 29. This judicial opinion now recognizes that computer-
assisted review is an acceptable way to search for relevant


ESI in appropriate cases. 1


CASE BACKGROUND


In this action, five female named plaintiffs are suing
defendant Publicis Groupe, “one of the world's ‘big four’
advertising conglomerates,” and its United States public
relations subsidiary, defendant MSL Group. (See Dkt. No.
4: Am. Compl. ¶¶ 1, 5, 26–32.) Plaintiffs allege that
defendants have a “glass ceiling” that limits women to entry
level positions, and that there is “systemic, company-wide
gender discrimination against female PR employees like
Plaintiffs.” (Am.Compl. ¶¶ 4–6, 8.) Plaintiffs allege that the
gender discrimination includes


(a) paying Plaintiffs and other female
PR employees less than similarly-
situated male employees; (b) failing
to promote or advance Plaintiffs
and other female PR employees at
the same rate as similarly-situated
male employees; and (c) carrying
out discriminatory terminations,
demotions and/or job reassignments
of female PR employees when the
company reorganized its PR practice
beginning in 2008 ....


(Am.Compl. ¶ 8.)


Plaintiffs assert claims for gender discrimination under Title
VII (and under similar New York State and New York City
laws) (Am.Compl. ¶¶ 204–25), pregnancy discrimination
under Title VII and related violations of the Family and
Medical Leave Act (Am.Compl. ¶¶ 239–71), as well as
violations of the Equal Pay Act and Fair Labor Standards Act
(and the similar New York Labor Law) (Am.Compl. ¶¶ 226–
38).


The complaint seeks to bring the Equal Pay Act/FLSA
claims as a “collective action” (i.e., opt-in) on behalf of all
“current, former, and future female PR employees” employed
by defendants in the United States “at any time during the
applicable liability period” (Am.Compl. ¶¶ 179–80, 190–
203), and as a class action on the gender and pregnancy
discrimination claims and on the New York Labor Law pay
claim (Am.Compl. ¶¶ 171–98). Plaintiffs, however, have not
yet moved for collective action or class certification at this
time.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0361257801&originatingDoc=Ib10a9f02616511e1ac60ad556f635d49&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0389841801&originatingDoc=Ib10a9f02616511e1ac60ad556f635d49&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0375748101&originatingDoc=Ib10a9f02616511e1ac60ad556f635d49&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0375748101&originatingDoc=Ib10a9f02616511e1ac60ad556f635d49&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0318239401&originatingDoc=Ib10a9f02616511e1ac60ad556f635d49&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0216723501&originatingDoc=Ib10a9f02616511e1ac60ad556f635d49&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0252082101&originatingDoc=Ib10a9f02616511e1ac60ad556f635d49&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0252082101&originatingDoc=Ib10a9f02616511e1ac60ad556f635d49&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0118937301&originatingDoc=Ib10a9f02616511e1ac60ad556f635d49&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR1&originatingDoc=Ib10a9f02616511e1ac60ad556f635d49&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Moore v. Publicis Groupe, 287 F.R.D. 182 (2012)


18 Wage & Hour Cas.2d (BNA) 1479


 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 3


Defendant MSL denies the allegations in the complaint and
has asserted various affirmative defenses. (See generally Dkt.
No. 19: MSL Answer.) Defendant Publicis is challenging the
Court's jurisdiction over it, and the parties have until March
12, 2012 to conduct jurisdictional discovery. (See Dkt. No.
44: 10/12/11 Order.)


COMPUTER–ASSISTED REVIEW EXPLAINED


My Search, Forward article explained my understanding of
computer-assisted review, as follows:


By computer-assisted coding, I mean tools (different
vendors use different names) that use sophisticated
algorithms to enable the computer to determine relevance,
*184  based on interaction with (i.e., training by) a human


reviewer.


Unlike manual review, where the review is done by the
most junior staff, computer-assisted coding involves a
senior partner (or [small] team) who review and code
a “seed set” of documents. The computer identifies
properties of those documents that it uses to code other
documents. As the senior reviewer continues to code more
sample documents, the computer predicts the reviewer's
coding. (Or, the computer codes some documents and asks
the senior reviewer for feedback.)


When the system's predictions and the reviewer's coding
sufficiently coincide, the system has learned enough to
make confident predictions for the remaining documents.
Typically, the senior lawyer (or team) needs to review only
a few thousand documents to train the computer.


Some systems produce a simple yes/no as to relevance,
while others give a relevance score (say, on a 0 to
100 basis) that counsel can use to prioritize review. For
example, a score above 50 may produce 97% of the
relevant documents, but constitutes only 20% of the entire
document set.


Counsel may decide, after sampling and quality control
tests, that documents with a score of below 15 are so
highly likely to be irrelevant that no further human review
is necessary. Counsel can also decide the cost-benefit of
manual review of the documents with scores of 15–50.


Andrew Peck, Search, Forward, L. Tech. News, Oct. 2011,


at 25, 29. 2


My article further explained my belief that Daubert would not
apply to the results of using predictive coding, but that in any
challenge to its use, this Judge would be interested in both the
process used and the results:


[I]f the use of predictive coding is challenged in a case
before me, I will want to know what was done and why
that produced defensible results. I may be less interested in
the science behind the “black box” of the vendor's software
than in whether it produced responsive documents with
reasonably high recall and high precision.


That may mean allowing the requesting party to see
the documents that were used to train the computer-
assisted coding system. (Counsel would not be required to
explain why they coded documents as responsive or non-
responsive, just what the coding was.) Proof of a valid
“process,” including quality control testing, also will be
important.


....


Of course, the best approach to the use of computer-
assisted coding is to follow the Sedona Cooperation
Proclamation model. Advise opposing counsel that you
plan to use computer-assisted coding and seek agreement;
if you cannot, consider whether to abandon predictive
coding for that case or go to the court for advance approval.


Id.


THE ESI DISPUTES IN THIS
CASE AND THEIR RESOLUTION


After several discovery conferences and rulings by Judge
Sullivan (the then-assigned District Judge), he referred the
case to me for general pretrial supervision. (Dkt. No. 48:
11/28/11 Referral Order.) At my first discovery conference
with the parties, both parties' counsel mentioned that they
had been discussing an “electronic discovery protocol,” and
MSL's counsel stated that an open issue was “plaintiffs
reluctance to utilize predictive coding to try to cull down
the” approximately three million electronic documents from
the agreed-upon custodians. (Dkt. No. 51: 12/2/11 Conf. Tr.


at 7–8.) 3  Plaintiffs' counsel clarified that MSL had “over
simplified [plaintiffs'] stance on predictive coding,” i.e., that
it was not opposed *185  but had “multiple concerns ... on the
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way in which [MSL] plan to employ predictive coding” and
plaintiffs wanted “clarification.” (12/2/11 Conf. Tr. at 21.)


The Court did not rule but offered the parties the following
advice:


Now, if you want any more advice, for better or for worse
on the ESI plan and whether predictive coding should
be used, ... I will say right now, what should not be a
surprise, I wrote an article in the October Law Technology
News called Search Forward, which says predictive coding
should be used in the appropriate case.


Is this the appropriate case for it? You all talk about it
some more. And if you can't figure it out, you are going to
get back in front of me. Key words, certainly unless they
are well done and tested, are not overly useful. Key words
along with predictive coding and other methodology, can
be very instructive.


I'm also saying to the defendants who may, from the
comment before, have read my article. If you do predictive
coding, you are going to have to give your seed set,
including the seed documents marked as nonresponsive
to the plaintiff's counsel so they can say, well, of course
you are not getting any [relevant] documents, you're not
appropriately training the computer.


(12/2/11 Conf. Tr. at 20–21.) The December 2, 2011
conference adjourned with the parties agreeing to further
discuss the ESI protocol. (12/2/11 Conf. Tr. at 34–35.)


The ESI issue was next discussed at a conference on January
4, 2012. (Dkt. No. 71: 1/4/12 Conf. Tr.) Plaintiffs' ESI
consultant conceded that plaintiffs “have not taken issue with
the use of predictive coding or, frankly, with the confidence
levels that they [MSL] have proposed....” (1/4/12 Conf. Tr.
at 51.) Rather, plaintiffs took issue with MSL's proposal that
after the computer was fully trained and the results generated,
MSL wanted to only review and produce the top 40,000
documents, which it estimated would cost $200,000 (at $5
per document). (1/4/12 Conf. Tr. at 47–48, 51.) The Court
rejected MSL's 40,000 documents proposal as a “pig in a
poke.” (1/4/12 Conf. Tr. at 51–52.) The Court explained that
“where [the] line will be drawn [as to review and production]
is going to depend on what the statistics show for the results,”
since “[p]roportionality requires consideration of results as
well as costs. And if stopping at 40,000 is going to leave a
tremendous number of likely highly responsive documents
unproduced, [MSL's proposed cutoff] doesn't work.” (1/4/12


Conf. Tr. at 51–52; see also id. at 57–58; Dkt. No. 88:
2/8/12 Conf. Tr. at 84.) The parties agreed to further discuss
and finalize the ESI protocol by late January 2012, with a
conference held on February 8, 2012. (1/4/12 Conf. Tr. at 60–
66; see 2/8/12 Conf. Tr.)


Custodians
The first issue regarding the ESI protocol involved the
selection of which custodians' emails would be searched.
MSL agreed to thirty custodians for a “first phase.” (Dkt. No.
88: 2/8/12 Conf. Tr. at 23–24.) MSL's custodian list included
the president and other members of MSL's “executive team,”
most of its HR staff and a number of managing directors.
(2/8/12 Conf. Tr. at 24.)


Plaintiffs sought to include as additional custodians seven
male “comparators,” explaining that the comparators' emails
were needed in order to find information about their job
duties and how their duties compared to plaintiffs' job duties.
(2/8/12 Conf. Tr. at 25–27.) Plaintiffs gave an example
of the men being given greater “client contact” or having
better job assignments. (2/8/12 Conf. Tr. at 28–30.) The
Court held that the search of the comparators' emails would
be so different from that of the other custodians that the
comparators should not be included in the emails subjected
to predictive coding review. (2/8/12 Conf. Tr. at 28, 30.)
As a fallback position, plaintiffs proposed to “treat the
comparators as a separate search,” but the Court found that
plaintiffs could not describe in any meaningful way how they
would search the comparators' emails, even as a separate
search. (2/8/12 Conf. Tr. at 30–31.) Since the plaintiffs likely
could develop the information needed through depositions of
the comparators, the Court ruled that the comparators' emails
would not be included in phase one. (2/8/12 Conf. Tr. at 31.)


*186  Plaintiffs also sought to include MSL's CEO, Olivier
Fleuriot, located in France and whose emails were mostly
written in French. (2/8/12 Conf. Tr. at 32–34.) The Court
concluded that because his emails with the New York based
executive staff would be gathered from those custodians, and
Fleuriot's emails stored in France likely would be covered by


the French privacy and blocking laws, 4  Fleuriot should not
be included as a first-phase custodian. (2/8/12 Conf. Tr. at 35.)


Plaintiffs sought to include certain managing directors
from MSL offices at which no named plaintiff worked.
(2/8/12 Conf. Tr. at 36–37.) The Court ruled that since
plaintiffs had not yet moved for collective action status
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or class certification, until the motions were made and
granted, discovery would be limited to offices (and managing
directors) where the named plaintiffs had worked. (2/8/12
Conf. Tr. at 37–39.)


The final issue raised by plaintiffs related to the phasing of
custodians and the discovery cutoff dates. MSL proposed
finishing phase-one discovery completely before considering
what to do about a second phase. (See 2/8/12 Conf. Tr. at 36.)
Plaintiffs expressed concern that there would not be time for
two separate phases, essentially seeking to move the phase-
two custodians back into phase one. (2/8/12 Conf. Tr. at 35–
36.) The Court found MSL's separate phase approach to be
more sensible and noted that if necessary, the Court would
extend the discovery cutoff to allow the parties to pursue
discovery in phases. (2/8/12 Conf. Tr. at 36, 50.)


Sources of ESI
The parties agreed on certain ESI sources, including the
“EMC SourceOne [Email] Archive,” the “PeopleSoft” human
resources information management system and certain other
sources including certain HR “shared” folders. (See Dkt.
No. 88: 2/8/12 Conf. Tr. at 44–45, 50–51.) As to other
“shared” folders, neither side was able to explain whether the
folders merely contained forms and templates or collaborative
working documents; the Court therefore left those shared
folders for phase two unless the parties promptly provided
information about likely contents. (2/8/12 Conf. Tr. at 47–48.)


The Court noted that because the named plaintiffs worked
for MSL, plaintiffs should have some idea what additional
ESI sources, if any, likely had relevant information; since
the Court needed to consider proportionality pursuant to Rule
26(b)(2)(C), plaintiffs needed to provide more information
to the Court than they were doing if they wanted to
add additional data sources into phase one. (2/8/12 Conf.
Tr. at 49–50.) The Court also noted that where plaintiffs
were getting factual information from one source (e.g., pay
information, promotions, etc.), “there has to be a limit to
redundancy” to comply with Rule 26(b)(2)(C). (2/8/12 Conf.


Tr. at 54.) 5


The Predictive Coding Protocol
The parties agreed to use a 95% confidence level (plus
or minus two percent) to create a random sample of the
entire email collection; that sample of 2,399 documents
will be reviewed to determine relevant (and not relevant)
documents for a “seed set” to use to train the predictive coding


software. (Dkt. No. 88: 2/8/12 Conf. Tr. at 59–61.) An area
of disagreement was that MSL reviewed the 2,399 documents
before the parties agreed to add two additional concept groups
(i.e., issue tags). (2/8/12 Conf. Tr. at 62.) MSL suggested that
since it had agreed to provide all 2,399 documents (and MSL's
coding of them) to plaintiffs for their review, plaintiffs can
code them for the new issue tags, and MSL will incorporate
that coding into the system. (2/8/12 Conf. Tr. at 64.) Plaintiffs'
vendor agreed to that approach. (2/8/12 Conf. Tr. at 64.)


To further create the seed set to train the predictive coding
software, MSL coded certain *187  documents through
“judgmental sampling.” (2/8/12 Conf. Tr. at 64.) The
remainder of the seed set was created by MSL reviewing
“keyword” searches with Boolean connectors (such as
“training and Da Silva Moore,” or “promotion and Da Silva
Moore”) and coding the top fifty hits from those searches.
(2/8/12 Conf. Tr. at 64–66, 72.) MSL agreed to provide all
those documents (except privileged ones) to plaintiffs for
plaintiffs to review MSL's relevance coding. (2/8/12 Conf. Tr.
at 66.) In addition, plaintiffs provided MSL with certain other
keywords, and MSL used the same process with plaintiffs'
keywords as with the MSL keywords, reviewing and coding
an additional 4,000 documents. (2/8/12 Conf. Tr. at 68–69,
71.) All of this review to create the seed set was done by senior
attorneys (not paralegals, staff attorneys or junior associates).
(2/8/12 Conf. Tr. at 92–93.) MSL reconfirmed that “[a]ll of
the documents that are reviewed as a function of the seed
set, whether [they] are ultimately coded relevant or irrelevant,
aside from privilege, will be turned over to” plaintiffs. (2/8/12
Conf. Tr. at 73.)


The next area of discussion was the iterative rounds
to stabilize the training of the software. MSL's vendor's
predictive coding software ranks documents on a score of
100 to zero, i.e., from most likely relevant to least likely
relevant. (2/8/12 Conf. Tr. at 70.) MSL proposed using seven
iterative rounds; in each round they would review at least
500 documents from different concept clusters to see if the
computer is returning new relevant documents. (2/8/12 Conf.
Tr. at 73–74.) After the seventh round, to determine if the
computer is well trained and stable, MSL would review
a random sample (of 2,399 documents) from the discards
(i.e., documents coded as non-relevant) to make sure the
documents determined by the software to not be relevant
do not, in fact, contain highly-relevant documents. (2/8/12
Conf. Tr. at 74–75.) For each of the seven rounds and the
final quality-check random sample, MSL agreed that it would
show plaintiffs all the documents it looked at including
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those deemed not relevant (except for privileged documents).
(2/8/12 Conf. Tr. at 76.)


Plaintiffs' vendor noted that “we don't at this point agree that
this is going to work. This is new technology and it has to
be proven out.” (2/8/12 Conf. Tr. at 75.) Plaintiffs' vendor
agreed, in general, that computer-assisted review works, and
works better than most alternatives. (2/8/12 Conf. Tr. at 76.)
Indeed, plaintiffs' vendor noted that “it is fair to say [that] we
are big proponents of it.” (2/8/12 Conf. Tr. at 76.) The Court
reminded the parties that computer-assisted review “works
better than most of the alternatives, if not all of the [present]
alternatives. So the idea is not to make this perfect, it's not
going to be perfect. The idea is to make it significantly better
than the alternatives without nearly as much cost.” (2/8/12
Conf. Tr. at 76.)


The Court accepted MSL's proposal for the seven iterative
reviews, but with the following caveat:


But if you get to the seventh round
and [plaintiffs] are saying that the
computer is still doing weird things,
it's not stabilized, etc., we need to
do another round or two, either you
will agree to that or you will both
come in with the appropriate QC
information and everything else and
[may be ordered to] do another round
or two or five or 500 or whatever it
takes to stabilize the system.


(2/8/12 Conf. Tr. at 76–77; see also id. at 83–84, 88.)


On February 17, 2012, the parties submitted their “final” ESI
Protocol which the Court “so ordered.” (Dkt. No. 92: 2/17/12


ESI Protocol & Order.) 6  Because this is the first Opinion
dealing with predictive coding, the Court annexes hereto as
an Exhibit the provisions of the ESI Protocol dealing with the
predictive coding search methodology.


*188  OBSERVATIONS ON PLAINTIFF'S
OBJECTIONS TO THE COURT'S RULINGS


On February 22, 2012, plaintiffs filed objections to the Court's
February 8, 2012 rulings. (Dkt. No. 93: Pls. Rule 72(a)
Objections; see also Dkt. No. 94: Nurhussein Aff.; Dkt. No.


95: Neale Aff.) While those objections are before District
Judge Carter, a few comments are in order.


Plaintiffs' Reliance on Rule 26(g)(1)(A) is Erroneous
[1]  Plaintiffs' objections to my February 8, 2012 rulings


assert that my acceptance of MSL's predictive coding
approach “provides unlawful ‘cover’ for MSL's counsel, who
has a duty under FRCP 26(g) to ‘certify’ that their client's
document production is ‘complete’ and ‘correct’ as of the
time it was made. FRCP 26(g)(1)(A).” (Dkt. No. 93: Pls.
Rule 72(a) Objections at 8 n. 7; accord, id. at 2.) In large-
data cases like this, involving over three million emails, no
lawyer using any search method could honestly certify that its
production is “complete”—but more importantly, Rule 26(g)
(1) does not require that. Plaintiffs simply misread Rule 26(g)
(1). The certification required by Rule 26(g)(1) applies “with
respect to a disclosure.” Fed.R.Civ.P. 26(g)(1)(A) (emphasis
added). That is a term of art, referring to the mandatory initial
disclosures required by Rule 26(a)(1). Since the Rule 26(a)
(1) disclosure is information (witnesses, exhibits) that “the
disclosing party may use to support its claims or defenses,”
and failure to provide such information leads to virtually
automatic preclusion, see Fed. R. Civ. P. 37(c)(1), it is
appropriate for the Rule 26(g)(1)(A) certification to require
disclosures be “complete and correct.”


Rule 26(g)(1)(B) is the provision that applies to discovery
responses. It does not call for certification that the discovery
response is “complete,” but rather incorporates the Rule 26(b)
(2)(C) proportionality principle. Thus, Rule 26(g)(1)(A) has
absolutely nothing to do with MSL's obligations to respond
to plaintiffs' discovery requests. Plaintiffs' argument is based


on a misunderstanding of Rule 26(g)(1). 7


Rule 702 and Daubert Are Not Applicable to Discovery
Search Methods
[2]  Plaintiffs' objections also argue that my acceptance of


MSL's predictive coding protocol “is contrary to Federal
Rule of Evidence 702” and “violates the gatekeeping
function underlying Rule 702.” (Dkt. No. 93: Pls. Rule 72(a)


Objections at 2–3; accord, id. at 10–12.) 8


Federal Rule of Evidence 702 and the Supreme Court's


Daubert decision 9  deal with the trial court's role as
gatekeeper to exclude unreliable expert testimony from being
submitted *189  to the jury at trial. See also Advisory Comm.
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Notes to Fed.R.Evid. 702. It is a rule for admissibility of
evidence at trial.


If MSL sought to have its expert testify at trial and introduce
the results of its ESI protocol into evidence, Daubert and Rule
702 would apply. Here, in contrast, the tens of thousands of
emails that will be produced in discovery are not being offered
into evidence at trial as the result of a scientific process or
otherwise. The admissibility of specific emails at trial will
depend upon each email itself (for example, whether it is
hearsay, or a business record or party admission), not how it
was found during discovery.


Rule 702 and Daubert simply are not applicable to how
documents are searched for and found in discovery.


Plaintiffs' Reliability Concerns Are, At Best, Premature
[3]  Finally, plaintiffs' objections assert that “MSL's method


lacks the necessary standards for assessing whether its
results are accurate; in other words, there is no way to be
certain if MSL's method is reliable.” (Dkt. No. 93: Pls.
Rule 72(a) Objections at 13–18.) Plaintiffs' concerns may be
appropriate for resolution during or after the process (which
the Court will be closely supervising), but are premature
now. For example, plaintiffs complain that “MSL's method
fails to include an agreed-upon standard of relevance that
is transparent and accessible to all parties .... Without this
standard, there is a high-likelihood of delay as the parties
resolve disputes with regard to individual documents on a
case-by-case basis.” (Id. at 14.) Relevance is determined by
plaintiffs' document demands. As statistics show, perhaps
only 5% of the disagreement among reviewers comes from
close questions of relevance, as opposed to reviewer error.
(See page 18 n. 11 below.) The issue regarding relevance
standards might be significant if MSL's proposal was not
totally transparent. Here, however, plaintiffs will see how
MSL has coded every email used in the seed set (both relevant
and not relevant), and the Court is available to quickly resolve
any issues.


Plaintiffs complain they cannot determine if “MSL's method
actually works” because MSL does not describe how many
relevant documents are permitted to be located in the final
random sample of documents the software deemed irrelevant.
(Pls. Rule 72(a) Objections at 15–16.) Plaintiffs argue that
“without any decision about this made in advance, the Court
is simply kicking the can down the road.” (Id. at 16.) In
order to determine proportionality, it is necessary to have
more information than the parties (or the Court) now has,


including how many relevant documents will be produced
and at what cost to MSL. Will the case remain limited to the
named plaintiffs, or will plaintiffs seek and obtain collective
action and/or class action certification? In the final sample
of documents deemed irrelevant, are any relevant documents
found that are “hot,” “smoking gun” documents (i.e., highly
relevant)? Or are the only relevant documents more of the
same thing? One hot document may require the software to
be re-trained (or some other search method employed), while
several documents that really do not add anything to the case
might not matter. These types of questions are better decided
“down the road,” when real information is available to the
parties and the Court.


FURTHER ANALYSIS AND
LESSONS FOR THE FUTURE


The decision to allow computer-assisted review in this case
was relatively easy—the parties agreed to its use (although
disagreed about how best to implement such review). The
Court recognizes that computer-assisted review is not a
magic, Staples–Easy–Button, solution appropriate for all
cases. The technology exists and should be used where
appropriate, but it is not a case of machine replacing humans:
it is the process used and the interaction of man and machine
that the courts needs to examine.


The objective of review in ediscovery is to identify as many
relevant documents as possible, while reviewing as few non-
relevant documents as possible. Recall is the fraction of
relevant documents identified during a review; precision is
the fraction of identified documents that are relevant. Thus,
recall is a measure of completeness, while precision is *190
a measure of accuracy or correctness. The goal is for the
review method to result in higher recall and higher precision
than another review method, at a cost proportionate to the
“value” of the case. See, e.g., Maura R. Grossman & Gordon
V. Cormack, Technology–Assisted Review in E–Discovery
Can Be More Effective and More Efficient Than Exhaustive
Manual Review, Rich. J.L. & Tech., Spring 2011, at 8–9,
available at http://jolt.richmond.edu/vl7i3/article11.pdf.


The slightly more difficult case would be where the
producing party wants to use computer-assisted review and


the requesting party objects. 10  The question to ask in
that situation is what methodology would the requesting
party suggest instead? Linear manual review is simply too
expensive where, as here, there are over three million emails
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to review. Moreover, while some lawyers still consider
manual review to be the “gold standard,” that is a myth,
as statistics clearly show that computerized searches are at
least as accurate, if not more so, than manual review. Herb
Roitblatt, Anne Kershaw, and Patrick Oot of the Electronic
Discovery Institute conducted an empirical assessment to
“answer the question of whether there was a benefit to
engaging in a traditional human review or whether computer
systems could be relied on to produce comparable results,”
and concluded that “[o]n every measure, the performance of
the two computer systems was at least as accurate (measured
against the original review) as that of human re-review.”
Herbert L. Roitblatt, Anne Kershaw & Patrick Oot, Document
Categorization in Legal Electronic Discovery: Computer
Classification v. Manual Review, 61 J. Am. Soc'y for Info.


Sci. & Tech. 70, 79 (2010). 11


Likewise, Wachtell, Lipton, Rosen & Katz litigation counsel
Maura Grossman and University of Waterloo professor
Gordon Cormack, studied data from the Text Retrieval
Conference Legal Track (TREC) and concluded that: “[T]he
myth that exhaustive manual review is the most effective—
and therefore the most defensible—approach to document
review is strongly refuted. Technology-assisted review can
(and does) yield more accurate results than exhaustive manual
review, with much lower effort.” Maura R. Grossman &
Gordon V. Cormack, Technology–Assisted Review in E–
Discovery Can Be More Effective and More Efficient Than
Exhaustive Manual Review, Rich. J.L. & Tech., Spring


2011, at 48. 12  The technology-assisted reviews in the
Grossman–Cormack article also demonstrated significant
cost savings over manual review: “The technology-assisted
reviews require, on average, human review of only 1.9% of
the documents, a fifty-fold savings over exhaustive manual
review.” Id. at 43.


Because of the volume of ESI, lawyers frequently have
turned to keyword searches to cull email (or other ESI)
down to a more manageable volume for further manual
review. Keywords have a place in production of ESI—
indeed, the parties here used keyword searches (with Boolean
connectors) to find documents for the expanded seed set
to train the predictive coding software. In too *191  many
cases, however, the way lawyers choose keywords is the


equivalent of the child's game of “Go Fish.” 13  The requesting
party guesses which keywords might produce evidence to
support its case without having much, if any, knowledge of
the responding party's “cards” (i.e., the terminology used by
the responding party's custodians). Indeed, the responding


party's counsel often does not know what is in its own client's
“cards.”


Another problem with keywords is that they often are over-
inclusive, that is, they find responsive documents but also
large numbers of irrelevant documents. In this case, for
example, a keyword search for “training” resulted in 165,208
hits; Da Silva Moore's name resulted in 201,179 hits;
“bonus” resulted in 40,756 hits; “compensation” resulted in
55,602 hits; and “diversity” resulted in 38,315 hits. (Dkt. No.
92: 2/17/12 ESI Protocol Ex. A.) If MSL had to manually
review all of the keyword hits, many of which would not
be relevant (i.e., would be false positives), it would be quite
costly.


Moreover, keyword searches usually are not very effective.
In 1985, scholars David Blair and M. Maron collected 40,000
documents from a Bay Area Rapid Transit accident, and
instructed experienced attorney and paralegal searchers to
use keywords and other review techniques to retrieve at least
75% of the documents relevant to 51 document requests.
David L. Blair & M.E. Maron, An Evaluation of Retrieval
Effectiveness for a Full–Text Document–Retrieval System, 28
Comm. ACM 289 (1985). Searchers believed they met the
goals, but their average recall was just 20%. Id. This result
has been replicated in the TREC Legal Track studies over the
past few years.


Judicial decisions have criticized specific keyword searches.
Important early decisions in this area came from two of the
leading judicial scholars in ediscovery, Magistrate Judges
John Facciola (District of Columbia) and Paul Grimm
(Maryland). See United States v. O'Keefe, 537 F.Supp.2d 14,
24 (D.D.C.2008) (Facciola, M.J.); Equity Analytics, LLC v.
Lundin, 248 F.R.D. 331, 333 (D.D.C.2008) (Facciola, M.J.);
Victor Stanley, Inc. v. Creative Pipe, Inc., 250 F.R.D. 251,
260, 262 (D.Md.2008) (Grimm, M.J.). I followed their lead
with William A. Gross Construction Associates, Inc., when I
wrote:


This Opinion should serve as a wake-up call to the Bar
in this District about the need for careful thought, quality
control, testing, and cooperation with opposing counsel
in designing search terms or “keywords” to be used to
produce emails or other electronically stored information
(“ESI”).


....
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Electronic discovery requires cooperation between
opposing counsel and transparency in all aspects of
preservation and production of ESI. Moreover, where
counsel are using keyword searches for retrieval of ESI,
they at a minimum must carefully craft the appropriate
keywords, with input from the ESI's custodians as to
the words and abbreviations they use, and the proposed
methodology must be quality control tested to assure
accuracy in retrieval and elimination of “false positives.” It
is time that the Bar—even those lawyers who did not come
of age in the computer era—understand this.


William A. Gross Constr. Assocs., Inc. v. Am. Mfrs. Mut. Ins.
Co., 256 F.R.D. 134, 134, 136 (S.D.N.Y.2009) (Peck, M.J.).


Computer-assisted review appears to be better than the
available alternatives, and thus should be used in appropriate
cases. While this Court recognizes that computer-assisted
review is not perfect, the Federal Rules of Civil Procedure do
not require perfection. See, e.g., Pension Comm. of Univ. of
Montreal Pension Plan v. Banc of Am. Sec., 685 F.Supp.2d
456, 461 (S.D.N.Y.2010). Courts and litigants must be
cognizant of the aim of Rule 1, to “secure the just, speedy,
and inexpensive determination” of lawsuits. Fed.R.Civ.P. 1.
That goal is further reinforced by the proportionality doctrine
set forth in Rule 26(b)(2)(C), which provides that:


On motion or on its own, the court must limit the frequency
or extent of discovery *192  otherwise allowed by these
rules or by local rule if it determines that:


(i) the discovery sought is unreasonably cumulative
or duplicative, or can be obtained from some other
source that is more convenient, less burdensome, or less
expensive;


(ii) the party seeking discovery has had ample
opportunity to obtain the information by discovery in the
action; or


(iii) the burden or expense of the proposed discovery
outweighs its likely benefit, considering the needs of the
case, the amount in controversy, the parties' resources,
the importance of the issues at stake in the action, and
the importance of the discovery in resolving the issues.


Fed.R.Civ.P. 26(b)(2)(C).


In this case, the Court determined that the use of
predictive coding was appropriate considering: (1) the parties'


agreement, (2) the vast amount of ESI to be reviewed (over
three million documents), (3) the superiority of computer-
assisted review to the available alternatives (i.e., linear
manual review or keyword searches), (4) the need for cost
effectiveness and proportionality under Rule 26(b)(2)(C), and
(5) the transparent process proposed by MSL.


This Court was one of the early signatories to The
Sedona Conference Cooperation Proclamation, and has stated
that “the best solution in the entire area of electronic
discovery is cooperation among counsel. This Court strongly
endorses The Sedona Conference Proclamation (available
at www.TheSedona Conference.org).” William A. Gross
Constr. Assocs., Inc. v. Am. Mfrs. Mut. Ins. Co., 256 F.R.D.
at 136. An important aspect of cooperation is transparency
in the discovery process. MSL's transparency in its proposed
ESI search protocol made it easier for the Court to approve
the use of predictive coding. As discussed above on page 10,
MSL confirmed that “[a]ll of the documents that are reviewed
as a function of the seed set, whether [they] are ultimately
coded relevant or irrelevant, aside from privilege, will be
turned over to” plaintiffs. (Dkt. No. 88: 2/8/12 Conf. Tr. at
73; see also 2/17/12 ESI Protocol at 14: “MSL will provide
Plaintiffs' counsel with all of the non-privileged documents
and will provide, to the extent applicable, the issue tag(s)
coded for each document .... If necessary, counsel will meet
and confer to attempt to resolve any disagreements regarding
the coding applied to the documents in the seed set.”) While
not all experienced ESI counsel believe it necessary to be
as transparent as MSL was willing to be, such transparency
allows the opposing counsel (and the Court) to be more
comfortable with computer-assisted review, reducing fears


about the so-called “black box” of the technology. 14  This
Court highly recommends that counsel in future cases be
willing to at least discuss, if not agree to, such transparency
in the computer-assisted review process.


Several other lessons for the future can be derived from the
Court's resolution of the ESI discovery disputes in this case.


First, it is unlikely that courts will be able to determine or
approve a party's proposal as to when review and production
can stop until the computer-assisted review software has been
trained and the results are quality control verified. Only at that
point can the parties and the Court see where there is a clear
drop off from highly relevant to marginally relevant to not
likely to be relevant documents. While cost is a factor under
Rule 26(b)(2)(C), it cannot be considered in isolation from
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the results of the predictive coding process and the amount at
issue in the litigation.


Second, staging of discovery by starting with the most
likely to be relevant sources (including custodians), without
prejudice to the requesting party seeking more after
conclusion of that first stage review, is a way to control
discovery costs. If staging requires a longer discovery period,
most judges should be willing to grant such an extension.
(This Judge runs a self-proclaimed “rocket docket,” but
informed the parties here of the Court's willingness to extend
the discovery cutoff if necessary to allow the staging of
custodians and other ESI sources.)


*193  Third, in many cases requesting counsel's client has
knowledge of the producing party's records, either because
of an employment relationship as here or because of other
dealings between the parties (e.g., contractual or other
business relationships). It is surprising that in many cases
counsel do not appear to have sought and utilized their
client's knowledge about the opposing party's custodians
and document sources. Similarly, counsel for the producing
party often is not sufficiently knowledgeable about their own
client's custodians and business terminology. Another way
to phrase cooperation is “strategic proactive disclosure of
information,” i.e., if you are knowledgeable about and tell the
other side who your key custodians are and how you propose
to search for the requested documents, opposing counsel and
the Court are more apt to agree to your approach (at least as
phase one without prejudice).


Fourth, the Court found it very helpful that the parties'
ediscovery vendors were present and spoke at the court
hearings where the ESI Protocol was discussed. (At
ediscovery programs, this is sometimes jokingly referred to as
“bring your geek to court day.”) Even where as here counsel
is very familiar with ESI issues, it is very helpful to have the
parties' ediscovery vendors (or in-house IT personnel or in-
house ediscovery counsel) present at court conferences where
ESI issues are being discussed. It also is important for the
vendors and/or knowledgeable counsel to be able to explain
complicated ediscovery concepts in ways that make it easily
understandable to judges who may not be tech-savvy.


CONCLUSION


[4]  This Opinion appears to be the first in which a Court
has approved of the use of computer-assisted review. That


does not mean computer-assisted review must be used in all
cases, or that the exact ESI protocol approved here will be
appropriate in all future cases that utilize computer-assisted
review. Nor does this Opinion endorse any vendor (the
Court was very careful not to mention the names of the
parties' vendors in the body of this Opinion, although it is
revealed in the attached ESI Protocol), nor any particular
computer-assisted review tool. What the Bar should take
away from this Opinion is that computer-assisted review
is an available tool and should be seriously considered
for use in large-data-volume cases where it may save the
producing party (or both parties) significant amounts of
legal fees in document review. Counsel no longer have to
worry about being the “first” or “guinea pig” for judicial
acceptance of computer-assisted review. As with keywords
or any other technological solution to ediscovery, counsel
must design an appropriate process, including use of available
technology, with appropriate quality control testing, to review
and produce relevant ESI while adhering to Rule 1 and Rule
26(b)(2)(C) proportionality. Computer-assisted review now
can be considered judicially-approved for use in appropriate
cases.


SO ORDERED.


EXHIBIT


MONIQUE DA SILVA MOORE, MARYELLEN
O'DONOHUE, LAURIE MAYERS, HEATHER PIERCE,
and KATHERINE WILKINSON, on behalf of themselves
and all others similarly situated,


Plaintiffs,


vs.


PUBLICIS GROUPE SA and MSLGROUP,


Defendants.


PARTIES' PROPOSED PROTOCOL RELATING
TO THE PRODUCTION OF ELECTRONICALLY


STORED INFORMATION (“ESI”) & ORDER


A. Scope
1. General. The procedures and protocols outlined herein
govern the production of electronically stored information
(“ESI”) by MSLGROUP Americas, Inc. (“MSL”) during
the pendency of this litigation. The parties to this protocol
will take reasonable steps to comply with this agreed-upon
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protocol for the production of documents and information
existing in electronic format. Nothing in this protocol
will be interpreted to require disclosure of documents or
information protected *194  from disclosure by the attorney-
client privilege, work-product product doctrine or any other
applicable privilege or immunity. It is Plaintiffs' position that
nothing in this protocol will be interpreted to waive Plaintiffs'
right to object to this protocol as portions of it were mandated
by the Court over Plaintiffs' objections, including Plaintiffs'
objections to the predictive coding methodology proposed by
MSL.


2. Limitations and No–Waiver. This protocol provides a
general framework for the production of ESI on a going
forward basis. The Parties and their attorneys do not intend
by this protocol to waive their rights to the attorney work-
product privilege, except as specifically required herein, and
any such waiver shall be strictly and narrowly construed
and shall not extend to other matters or information not
specifically described herein. All Parties preserve their
attorney client privileges and other privileges and there is
no intent by the protocol, or the production of documents
pursuant to the protocol, to in any way waive or weaken


these privileges. All documents produced hereunder are fully
protected and covered by the Parties' confidentiality and
clawback agreements and orders of the Court effectuating
same.


3. Relevant Time Period. January 1, 2008 through February
24, 2011 for all non-email ESI relating to topics besides pay
discrimination and for all e-mails. January 1, 2005 through
February 24, 2011 for all non-e-mail ESI relating to pay
discrimination for New York Plaintiffs.


B. ESI Preservation
1. MSL has issued litigation notices to designated employees
on February 10, 2010, March 14, 2011 and June 9, 2011.


C. Sources
1. The Parties have identified the following sources of
potentially discoverable ESI at MSL. Phase I sources will be
addressed first, and Phase II sources will be addressed after
Phase I source searches are complete. Sources marked as “N/
A” will not be searched by the Parties.


Date Source
 


Description
 


Phase
 
 


a
 


EMC SourceOne Archive
 


Archiving System used to capture and
store all incoming and outbound e-
mails and selected instant message
conversations saved through IBM
Sametime (see below).
 


I
 


b
 


Lotus Notes E-mail
 


Active corporate system that provides
e-mail communication and calendaring
functions.
 


N/A
 


c
 


GroupWise E-mail
 


Legacy corporate system that
provided e-mail communication and
calendaring functions.
 


N/A
 


d
 


IBM Sametime
 


Lotus Notes Instant Messaging and
collaboration application.
 


N/A
 


e
 


Home Directories
 


Personal network storage locations on
the file server(s) dedicated to
individual users. (With the exception
of 2 home directories for which MSL
will collect and analyze the data to
determine the level of duplication as
compared to the EMC SourceOne
Archive. The parties will meet and
confer regarding the selection of the
two custodians.)


II
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f
 


Shared Folders
 


Shared network storage locations on
the file server(s) that are accessible
by individual users, groups of users or
entire departments. (With the
exception of the following Human
Resources shared folders which will
be in Phase I: Corporate HR, North
America HR and New York HR.)
 


II
 


g
 


Database Servers
 


Backend databases (e.g. Oracle, SQL,
MySQL) used to store information for
front end applications or other
purposes.
 


N/A
 


h
 


Halogen Software
 


Performance management program
provided by Halogen to conduct
performance evaluations.
 


I
 


i
 


Noovoo
 


Corporate Intranet site.
 


II
 


j
 


Corporate Feedback
 


E-mail addresses that employees may
utilize to provide the company with
comments, suggestions and overall
feedback.
 


I
 


k
 


Hyperion Financial Management
(“HFM”)
 


Oracle application that offers global
financial consolidation, reporting and
analysis.
 


N/A
 


l
 


Vurv/Taleo
 


Talent recruitment software.
 


II
 


m
 


ServiceNow
 


Help Desk application used to track
employee computer related requests.
 


N/A
 


n
 


PeopleSoft
 


Human resources information
management system.
 


I
 


o
 


PRISM
 


PeopleSoft component used for time
and billing management.
 


I
 


p
 


Portal
 


A project based portal provided
through Oracle/BEA Systems.
 


II
 


q
 


Desktops/Laptops
 


Fixed and portable computers
provided to employees to perform work
related activities. (With the exception of
2 desktop/laptop hard drives for which
MSL will collect and analyze the data
to determine the level of duplication
as compared to the EMC SourceOne
Archive. The parties will meet and
confer regarding the selection of the
two custodians.)
 


II
 


r
 


Publicis Benefits Connection
 


Web based site that maintains II
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information about employee benefits
and related information.
 


s
 


GEARS
 


Employee expense reporting system.
 


II
 


t
 


MS & L City
 


Former corporate Intranet.
 


N/A
 


u
 


Adium
 


Application which aggregates instant
messages.
 


N/A
 


v
 


Pidgin
 


Application which aggregates instant
message.
 


N/A
 


w
 


IBM Lotus Traveler and MobileIron
 


Mobile device synchronization and
security system.
 


N/A
 


y
 


Mobile Communication Devices
 


Portable PDAs, smart phones, tablets
used for communication.
 


N/A
 


z
 


Yammer
 


Social media and collaboration portal.
 


N/A
 


aa
 


SalesForce.com
 


Web-based customer relationship
management application.
 


N/A
 


bb
 


Removable Storage Devices
 


Portable storage media, external hard
drives, thumb drives, etc. used to store
copies of work related ESI.
 


N/A
 


*196  a. EMC SourceOne—MSL uses SourceOne, an EMC
e-mail archiving system that captures and stores all e-mail
messages that pass through the corporate e-mail system. In
addition, if a user chooses to save an instant messaging chat
conversation from IBM Sametime (referenced below), that
too would be archived in SourceOne. Defendant MSL also
acknowledges that calendar items are regularly ingested into
the SourceOne system. The parties have agreed that this data
source will be handled as outlined in section E below.


b. Lotus Notes E-mail—MSL currently maintains multiple
Lotus Notes Domino servers in various data centers around
the world. All e-mail communication and calendar items are
journaled in real time to the EMC SourceOne archive. The
parties have agreed to not collect any information from this
data source at this time.


c. GroupWise E-mail—Prior to the implementation of the
Lotus Notes environment, GroupWise was used for all e-
mail and calendar functionality. Before the decommissioning
of the GroupWise servers, MSL created backup tapes of all
servers that housed the GroupWise e-mail databases. The
parties have agreed to not collect any information from this
data source at this time.


d. IBM Sametime—MSL provides custodians with the ability
to have real time chat conversations via the IBM Sametime
application that is part of the Lotus Notes suite of products.


e. Home Directories—Custodians with corporate network
access at MSL also have a dedicated and secured network
storage location where they are able to save files. MSL
will collect the home directory data for 2 custodians and
analyze the data to determine the level of duplication of
documents in this data source against the data contained in
the EMC SourceOne archive for the same custodians. (The
parties will meet and confer regarding the selection of the two
custodians.) The results of the analysis will be provided to
Plaintiffs so that a determination can be made by the parties as
to whether MSL will include this data source in its production
of ESI to Plaintiffs. If so, the parties will attempt to reach
an agreement as to the approach used to collect, review and
produce responsive and non-privileged documents.


f. Shared Folders—Individual employees, groups of
employees and entire departments at MSL are given access
to shared network storage locations to save and share files.
As it relates to the Human Resources related shared folders
(i.e., North America HR Drive (10.2 GB), Corporate HR
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Drive (440 MB), N.Y. HR Drive (1.9 GB), Chicago HR Drive
(1.16 GB), Boston HR Drive (43.3 MB), and Atlanta HR
Drive (6.64 GB)), MSL will judgmentally review and produce
responsive and non-privileged documents from the North
America HR Drive, Corporate HR Drive, and N.Y. HR Drive.
MSL will produce to Plaintiffs general information regarding
the content of other Shared Folders. The parties will meet
and confer regarding the information gathered concerning
the other Shared Folders and discuss whether any additional
Shared Folders should be moved to Phase I.


g. Database Servers—MSL has indicated that it does not
utilize any database servers, other than those that pertain to
the sources outlined above in C, which are likely to contain
information relevant to Plaintiffs' claims.


h. Halogen Software—MSL utilizes a third party product,
Halogen, for performance management and employee
evaluations. The parties will meet and confer in order to
exchange additional information and attempt to reach an
agreement as to the scope of data and the approach used to
collect, review and produce responsive and non-privileged
documents.


i. Noovoo—MSL maintains a corporate Intranet site called
“Noovoo” where employees are able to access Company-
related information. *197  MSL will provide Plaintiffs with
any employment-related policies maintained within Noovoo.


j. Corporate Feedback—MSL has maintained various e-mail
addresses that employees may utilize to provide the company
with comments, suggestions and overall feedback. These e-
mail addresses include “powerofone@mslworldwide. com”,
“poweroftheindividual@mslworldwide.com”,
“townhall@mslworldwide.com” and
“whatsonyourmind@mslworldwide.com”. The parties have
agreed that all responsive and non-privileged ESI will be
produced from these e-mail accounts and any other e-mail
accounts that fall under this category of information. At
present, MSL intends to manually review the contents of each
of these e-mail accounts. However, if after collecting the
contents of each of the e-mail accounts MSL determines that a
manual review would be impractical, the parties will meet and
confer as to the approach used to collect, review and produce
responsive and non-privileged documents.


k. Hyperion Financial Management (“HFM”)—MSL uses
an Oracle application called HFM that offers global financial
consolidation, reporting and analysis capabilities.


l. Vurv/Taleo—Since approximately 2006, MSL used an
application known as Vurv as its talent recruitment software.
As of August 31, 2011, as a result of Vurv being purchased
by Taleo, MSL has been using a similar application by Taleo
as its talent recruitment software. The application, which
is accessed through MSL's public website, allows users to
search for open positions as well as input information about
themselves. To the extent Plaintiffs contend they were denied
any specific positions, they will identify same and the Parties
will meet and confer to discuss what, if any, information
exists within Vurv/Taleo regarding the identified position. If
information exists in Vurv/Taleo or another source regarding
these positions, MSL will produce this information, to the
extent such information is discoverable.


m. ServiceNow—MSL utilizes ServiceNow as its Help Desk
application. This system covers a wide variety of requests by
employees for computer-related assistance (e.g., troubleshoot
incidents, install software, etc.).


n. PeopleSoft—MSL utilizes PeopleSoft, an Oracle-based
software product, to record employee data such as date of hire,
date of termination, promotions, salary increases, transfers,
etc. MSL has produced data from this source and will consider
producing additional data in response to a specific inquiry
from Plaintiffs.


o. PRISM—MSL utilizes PRISM for tracking time and
billing. It is used primarily to track an employee's billable
time. MSL will consider producing additional data in
response to a specific inquiry from Plaintiffs.


p. Portal—MSL maintains a portal provided through Oracle/
BEA Systems. The portal is web-based and is used for light
workflow activities (such as reviewing draft documents).


q. Desktops/Laptops—MSL provided employees with
desktop and/or laptop computers to assist in work related
activities. MSL will collect the desktop/laptop hard drive data
for 2 custodians and analyze the data to determine the level
of duplication of documents in this data source against the
data contained in the EMC SourceOne archive for the same
custodians. (The parties will meet and confer regarding the
selection of the two custodians.) The results of the analysis
will be provided to Plaintiffs so that a determination can be
made by the parties as to whether MSL will include this data
source in its production of ESI to Plaintiffs. If so, the Parties
will attempt to reach an agreement as to the approach used
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to collect, review and produce responsive and non-privileged
documents.


r. Publicis Benefits Connection—Plaintiffs understand that
MSL provides employees with access to a centralized
web based site that provides access to corporate benefits
information and other related content.


s. GEARS—MSL maintains a centralized web-based expense
tracking and reporting system called “GEARS” where users
are able to enter expenses and generate reports.


*198  t. MS & L City—MSL maintained a corporate web-
based Intranet prior to migrating to Noovoo.


u. Adium—This is a free and open source instant messaging
client for Mac OS X users.


v. Pidgin—Pidgin is a chat program which lets users log
into accounts on multiple chat networks simultaneously.
However, the data resides with a third party messaging
provider (e.g. AIM, Yahoo!, Google Talk, MSN Messenger,
etc.).


w. IBM Lotus Traveler and MobileIron—MSL maintains
these systems for e-mail device sync and security features


for employees' mobile devices, including Blackberry devices,
iPhones, iPads, Android phones, and Android tablets.


x. Mobile Communication Devices—MSL provides mobile
devices and/or connectivity including Blackberry devices,
iPhones, iPads, Android phones, and Android tablets to
designated employees.


y. Yammer—This is an instant messaging application hosted
externally, used for approximately one year in or around 2008
through 2009.


z. SalesForce.com—This is a web-based customer
relationship management application but it was not widely
used.


aa. Removable Storage Devices—MSL does not restrict
authorized employees from using removable storage devices.


D. Custodians
1. The Parties agree that MSL will search the e-mail accounts
of the following individuals as they exist on MSL's EMC
SourceOne archive. (Except where a date range is noted,
the custodian's entire e-mail account was collected from the
archive.)


Custodian Name
 


Title
 


 
1.
 


Lund, Wendy
 


Executive VP of Global Client and
Business Development
 


2.
 


Fite, Vicki
 


Managing Director, MSL Los Angeles
 


3.
 


Wilson, Renee
 


President, NE Region, Managing Director
NY
 


4.
 


Brennan, Nancy (1/1/08 to 5/31/08)
 


SVP/Director Corporate Branding
 


5.
 


Lilien (Lillien, Kashanian), Tara
 


SVP, North America Human Resources
 


6.
 


Miller, Peter
 


Executive Vice President, CFO
 


7.
 


Masini, Rita
 


Chief Talent Officer
 


8.
 


Tsokanos, Jim
 


President of the Americas
 


9.
 


Da Silva Moore, Monique
 


Director Healthcare Practice, Global
 


10.
 


O'Kane, Jeanine (2/8/10 to 2/24/11)
 


Director of Healthcare North America
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11.
 


Perlman, Carol
 


Senior VP
 


12.
 


Mayers, Laurie
 


SVP MS & L Digital
 


13.
 


Wilkinson, Kate
 


Account Executive
 


14.
 


Curran, Joel (5/1/08 to 5/31/10)
 


Managing Director MSL Chicago
 


15.
 


Shapiro, Maury
 


North American CFO
 


16.
 


Baskin, Rob (1/1/08 to 12/31/08)
 


Managing Director
 


17.
 


Pierce, Heather
 


VP
 


18.
 


Branam, Jud (1/1/08 to 1/31/10)
 


Managing Director, MS & L Digital
 


19.
 


McDonough, Jenni (1/1/08 to 12/31/08)
 


VP, Director of Human Resources
 


20.
 


Hannaford, Donald (1/1/08 to 3/1/08)
 


Managing Director
 


21.
 


Orr, Bill (1/1/08 to 2/24/11)
 


Managing Director
 


22.
 


Dhillon, Neil (9/8/08 to 5/31/10)
 


Managing Director MSL Washington DC
 


23.
 


Hubbard, Zaneta
 


Account Supervisor
 


24.
 


Morgan, Valerie (1/1/08 to 2/24/11)
 


HR Director
 


25.
 


Daversa, Kristin (1/1/08 to 2/24/11)
 


HR Director
 


26.
 


Vosk, Lindsey (1/1/08 to 2/24/11)
 


HR Manager
 


27.
 


Carberry, Joe (1/1/08 to 2/24/11)
 


President, Western Region
 


28.
 


Sheffield, Julie (1/1/08 to 2/24/11)
 


HR/Recruiting Associate
 


29.
 


MaryEllen O'Donohue
 


SVP (2010)
 


30.
 


Hass, Mark
 


CEO (former)
 


31.
 


Morsman, Michael
 


Managing Director, Ann Arbor (former)
 


*199  E. Search Methodology 1


1. General. The Parties have discussed the methodologies or
protocols for the search and review of ESI collected from
the EMC SourceOne archive and the following is a summary
of the Parties' agreement on the use of Predictive Coding.
This section relates solely to the EMC SourceOne data source
(hereinafter referred to as the “e-mail collection”).


2. General Overview of Predictive Coding Process. MSL will
utilize the Axcelerate software by Recommind to search and
review the e-mail collection for production in this case.


The process begins with Jackson Lewis attorneys developing
an understanding of the entire e-mail collection while
identifying a small number of documents, the initial seed
set, that is representative of the categories to be reviewed
and coded (relevance, privilege, issue-relation). It is the step
when the first seed sets are generated which is done by use
of search and analytical tools, including keyword, Boolean
and concept search, concept grouping, and, as needed, up to
40 other automatically populated filters available within the
Axcelerate system. This assists in the attorneys' identification
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of probative documents for each category to be reviewed and
coded.


Plaintiffs' counsel will be provided with preliminary results
of MSL's hit counts using keyword searches to create a high
priority relevant seed set, and will be invited to contribute
their own proposed keywords. Thereafter, Plaintiffs' counsel
will be provided with the non-privileged keyword hits—
both from MSL's keyword list and Plaintiffs' keyword list—
which were reviewed and coded by MSL. Plaintiffs' counsel
will review the documents produced and promptly provide
defense counsel with their own evaluation of the initial coding
applied to the documents, including identification of any
documents it believes were incorrectly coded. To the extent
the parties disagree regarding the coding of a particular
document, they will meet and confer in an effort to resolve
the dispute prior to contacting the Court for resolution.
The irrelevant documents so produced shall be promptly
returned after review and analysis by Plaintiffs' counsel and/
or resolution of any disputes by the Court.


The seed sets are then used to begin the Predictive Coding
process. Each seed set of documents is applied to its relevant
category and starts the software “training” process. The
software uses each seed set to identify and prioritize all
substantively similar documents over the complete corpus
of the e-mail collection. The attorneys then review and
code a judgmental sample of at least 500 of the “computer
suggested” documents to ensure their proper categorization
and to further calibrate the system by recoding documents
into their proper categories. Axcelerate learns from the
new corrected coding and the Predictive Coding process is
repeated.


Attorneys representing MSL will have access to the entire
e-mail collection to be searched and will lead the computer
training, but they will obtain input from Plaintiffs' counsel
during the iterative seed selection and quality control
processes and will share the information used to craft
the search protocol as further described herein. All non-
privileged documents reviewed by MSL during each round
of the iterative process (i.e., *200  both documents coded as
relevant and irrelevant) will be produced to Plaintiffs' counsel
during the iterative seed set selection process. Plaintiffs'
counsel will review the documents produced and promptly
provide defense counsel with its own evaluation of the initial
coding applied to the documents, including identification of
any documents it believes were incorrectly coded. To the
extent the Parties disagree regarding the coding of a particular


document, they will meet and confer in an effort to resolve
the dispute prior to contacting the Court for resolution. Again,
the irrelevant documents so produced shall be promptly
returned after review and analysis by Plaintiffs' counsel and/
or resolution of any disputes by the Court.


At the conclusion of the iterative review process, all
document predicted by Axcelerate to be relevant will be
manually reviewed for production. However, depending on
the number of documents returned, the relevancy rating
of those documents, and the costs incurred during the
development of the seed set and iterative reviews, MSL
reserves the right to seek appropriate relief from the Court
prior to commencing the final manual review.


The accuracy of the search processes, both the systems'
functions and the attorney judgments to train the computer,
will be tested and quality controlled by both judgmental and
statistical sampling. In statistical sampling, a small set of
documents is randomly selected from the total corpus of the
documents to be tested. The small set is then reviewed and
an error rate calculated therefrom. The error rates can then be
reliably projected on the total corpus, having a margin of error
directly related to the sample size.


3. Issue Tags. The parties agree that, to the extent applicable,
as part of the seed set training described above, as well as
during the iterative review process, all documents categorized
as relevant and not privileged, to the extent applicable, also
shall be coded with one or more of the following agreed-upon
issue tags:


a. Reorganization.


b. Promotion/Assignments.


c. Work/Life Balance.


d. Termination.


e. Compensation.


f. Maternity/Pregnancy.


g. Complaints/HR.


h. Publicis Groupe/Jurisdiction.


This issue coding will take place during the initial random
sample, creation of the seed set and initial and iterative
training (see paragraphs 4, 5 and 6 below). This input shall be
provided to Plaintiffs' counsel along with the initial document
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productions. Plaintiffs' counsel shall promptly report any
disagreements on classification, and the parties shall discuss
these issues in good faith, so that the seed set training may
be improved accordingly. This issue-tagging and disclosure
shall take place during the described collaborative seed set
training process. The disclosures here made by MSL on its
issue coding are not required in the final production set.


4. Initial Random Sample. Using the Axcelerate software to
generate a random sample of the entire corpus of documents
uploaded to the Axcelerate search and review platform,
MSL's attorneys will conduct a review of the random sample
for relevance and to develop a baseline for calculating
recall and precision. To the extent applicable, any relevant
documents also will be coded with one or more of the
issue tags referenced in paragraph E.3 above. The random
sample consists of 2,399 documents, which represents a 95%
confidence level with a confidence estimation of plus or
minus 2%. The Parties agree to utilize the random sample
generated prior to the finalization of this protocol. However,
during Plaintiffs' counsel's review of the random sample, they
may advise as to whether they believe any of the documents
should be coded with one or more of the subsequently
added issue codes (i.e., Complaints/HR and Publicis Groupe/
Jurisdiction) and will, as discussed above, indicate any
disagreement with MSL's classifications.


5. Seed Set.


a. Defendant MSL. To create the initial seed set of documents
that will be used to “train” the Axcelerate software as
described *201  generally above, MSL primarily utilized
keywords listed on Exhibits A and B to this protocol, but
also utilized other judgmental analysis and search techniques
designed to locate highly relevant documents, including the
Boolean, concept search and other features of Axcelerate.
Given the volume of hits for each keyword (Exhibit A), MSL
reviewed a sampling of the hits and coded them for relevance
as well as for the following eight preliminary issues: (i)
Reorganization; (ii) Promotion; (iii) Work/Life Balance;
(iv) Termination; (v) Compensation; and (vi) Maternity.
Specifically, except for key words that were proper names,
MSL performed several searches within each set of key
word hits and reviewed a sample of the hits. The Axcelerate
software ranked the hits in order of relevance based on the
software's analytical capabilities and the documents were
reviewed in decreasing order of relevance (i.e., each review of
the sample of supplemental searches started with the highest
ranked documents). Exhibit B identifies the supplemental


searches conducted, the number of hits, the number of
documents reviewed, the number of documents coded as
potentially responsive and general comments regarding the
results. In addition, to the extent applicable, documents coded
as responsive also were coded with one or more issue tags.
MSL will repeat the process outlined above and will include
the newly defined issues and newly added custodians. MSL
will provide Plaintiffs' counsel with all of the non-privileged
documents and will provide, to the extent applicable, the
issue tag(s) coded for each document, as described above.
Plaintiffs' counsel shall promptly review and provide notice
as to any documents with which they disagree where they do
not understand the coding. If necessary, counsel will meet and
confer to attempt to resolve any disagreements regarding the
coding applied to the documents in this seed set.


b. Plaintiffs. To help create the initial seed set of documents
that will be used to “train” the Axcelerate software, Plaintiffs
provided a list of potential key words to MSL. MSL
provided Plaintiffs with a hit list for their proposed key
words. This process was repeated twice with the hit list for
Plaintiffs' most recent set of keywords attached as Exhibit C.
MSL will review 4,000 randomly sampled documents from
Plaintiffs' supplemental list of key words to be coded for
relevance and issue tags. MSL will provide Plaintiffs' counsel
with all non-privileged documents and will provide, to the
extent applicable, the issue tag(s) coded for each document.
Plaintiffs' counsel shall promptly review and provide notice
as to any documents with which they disagree with or where
they do not understand the coding. If necessary, the Parties'
counsel will meet and confer to attempt to resolve any
disagreements regarding the coding applied to the documents
in this seed set.


c. Judgmental Sampling. In addition to the above, a number
of targeted searches were conducted by MSL in an effort
to locate documents responsive to several of Plaintiffs'
specific discovery requests. Approximately 578 documents
have already been coded as responsive and produced to
Plaintiffs. In addition, several judgmental searches were
conducted which resulted in approximately 300 documents
initially being coded as responsive and several thousand
additional documents coded as irrelevant. The documents
coded as relevant and non-privileged also will be reviewed
by Plaintiffs' counsel and, subject to their feedback, included
in the seed set. An explanation shall be provided by MSL's
attorneys for the basis of the bulk tagging of irrelevant
documents (primarily electronic periodicals and newsletters
that were excluded in the same manner as spam junk mail
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is excluded). The explanation shall include the types of
documents bulk tagged as irrelevant as well as the process
used to identify those types of documents and other similar
documents that were bulk tagged as irrelevant.


6. Initial And Iterative Training. Following the creation
of the first seed set, the Axcelerate software will review
the entire data set to identify other potentially relevant
documents. MSL will then review and tag a judgmental
based sample, consisting of a minimum of 500 documents,
including all documents ranked as highly relevant or hot,
of the new “Computer Suggested” documents, *202  which
were suggested by the Axcelerate software. MSL's attorneys
shall act in consultation with the Axcelerate software experts
to make a reasonable, good faith effort to select documents
in the judgmental sample that will serve to enhance and
increase the accuracy of the predictive coding functions.
The results of this first iteration, both the documents newly
coded as relevant and not relevant for particular issue code
or codes, will be provided to Plaintiffs' counsel for review
and comment. (All documents produced by the parties herein
to each other, including, without limitation, these small
seed set development productions, shall be made under
the Confidentiality Stipulation in this matter as well as
any clawback agreement that shall be reduced to an order
acceptable to the Court. Any documents marked as irrelevant
shall be returned to counsel for MSL at the conclusion
of the iterative training phase, unless the relevancy of any
documents are disputed, in which case they may be submitted
to the Court for review.)


Upon completion of the initial review, and any related meet
and confer sessions and agreed upon coding corrections, the
Axcelerate software will be run again over the entire data
set for suggestions on other potentially relevant documents
following the same procedures as the first iteration. The
purpose of this second and any subsequent iterations of
the Predictive Coding process will be to further refine and
improve the accuracy of the predictions on relevance and
various other codes. The results of the second iteration shall
be reviewed and new coding shared with Plaintiffs' counsel
as described for the first iteration. This process shall be
repeated five more times, for a total of seven iterations,
unless the change in the total number of relevant documents
predicted by the system as a result of a new iteration, as
compared to the last iteration, is less than five percent (5%),
and no new documents are found that are predicted to be hot
(aka highly relevant ), at which point MSL shall have the
discretion to stop the iterative process and begin the final


review as next described. If more than 40,000 documents are
returned in the final iteration, then MSL reserves the right
to apply to the Court for relief and limitations in its review
obligations hereunder. Plaintiffs reserve the right, at all times,
to challenge the accuracy and reliability of the predictive
coding process and the right to apply to the Court for a review
of the process.


7. Final Search and Production. All of the documents
predicted to be relevant in the final iteration described in
paragraph six above will be reviewed by MSL, unless it
applies to the court for relief hereunder. All documents found
by MSL's review to be relevant and non-privileged documents
will be promptly produced to Plaintiffs. If more than 40,000
documents are included in the final iteration, then MSL
reserves its right to seek payment from Plaintiffs for all
reasonable costs and fees MSL incurred related to the attorney
review and production of more 40,000 documents.


8. Quality Control by Random Sample of Irrelevant
Documents. In addition, at the conclusion of this search
protocol development process described above, and before
the final search and production described in Paragraph 7
above, MSL will review a random sample of 2,399 documents
contained in the remainder of the database that were excluded
as irrelevant. The results of this review, both the documents
coded as relevant and not relevant, but not privileged, will be
provided to Plaintiffs' counsel for review. (Any documents
initially coded as “not relevant” will be provided subject to
the Confidentiality Stipulation and any clawback agreements
entered in this matter will be returned to counsel for MSL
within 60 days of their production.) The purpose for this
review is to allow calculation of the approximate degree of
recall and precision of the search and review process used. If
Plaintiffs object to the proposed review based on the random
sample quality control results, or any other valid objection,
they shall provide MSL with written notice thereof within five
days of the receipt of the random sample. The parties shall
then meet and confer in good faith to resolve any difficulties,
and failing that shall apply to the Court for relief. MSL
shall not be required to proceed with the final search and
review described in Paragraph *203  7 above unless and until
objections raised by Plaintiffs have been adjudicated by the
Court or resolved by written agreement of the Parties.


F. Costs
1. MSL proposes to limit the costs of its final review
and production of responsive ESI from the MSL email
collection to an additional $200,000, above and beyond the
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approximately $350,000 it has already paid or is anticipated
to pay in e-discovery related activities as previously described
and disclosed to Plaintiffs.


2. Plaintiffs agree to bear all of the costs associated with
their compliance with the terms of this protocol and with
the receipt and review of ESI produced hereunder including
the costs associated with its ESI experts at DOAR Litigation
Consulting who will be involved with Plaintiffs in all aspects
of this ESI protocol. Plaintiffs propose that MSL bear all of
the costs associated with its obligations under the terms of this
protocol and do not agree to limit the amount of information
subject to the review and production of ESI by MSL.


G. Format of Production For Documents Produced
From Axcelerate
1. TIFF/Native File Format Production. Documents will be
produced as single-page TIFF images with corresponding
multi-page text and necessary load files. The load files will
include an image load file as well as a metadata (.DAT) file
with the metadata fields identified on Exhibit D. Defendant
MSL will produce spreadsheets (.xls files) and PowerPoint
presentations (.ppt files) in native form as well as any
documents that cannot be converted to TIFF format (e.g.,
audio or video files, such as mp3s, wavs, megs, etc.). In
addition, for any redacted documents that are produced, the
documents' metadata fields will be redacted where required.
For the production of ESI from non-email sources, the parties
will meet and confer to attempt to reach an agreement of the
format of production.


2. Appearance. Subject to appropriate redaction, each
document's electronic image will convey the same
information and image as the original document. Documents
that present imaging or formatting problems will be promptly
identified and the parties will meet and confer in an attempt
to resolve the problems.


3. Document Numbering. Each page of a produced document
will have a legible, unique page identifier “Bates Number”
electronically “burned” onto the image at a location that does
not obliterate, conceal or interfere with any information from
the source document. The Bates Number for each page of each
document will be created so as to identify the producing party
and the document number. In the case of materials redacted
in accordance with applicable law or confidential materials
contemplated in any Confidentiality Stipulation entered into
by the parties, a designation may be “burned” onto the


document's image at a location that does not obliterate or
obscure any information from the source document.


4. Production Media. The producing party will produce
documents on readily accessible, computer or electronic
media as the parties may hereafter agree upon, including
CD–ROM, DVD, external hard drive (with standard PC
compatible interface), (the “Production Media”). Each piece
of Production Media will be assigned a production number
or other unique identifying label corresponding to the date
of the production of documents on the Production Media
(e.g., “Defendant MSL Production April 1, 2012”) as well
as the sequence of the material in that production (e.g. “–
001”, “–002”). For example, if the production comprises
document images on three DVDs, the producing party may
label each DVD in the following manner “Defendant MSL
Production April 1, 2012”, “Defendant MSL Production April
1, 2012–002”, “Defendant MSL Production April 1, 2012–
003.” Additional information that will be identified on the
physical Production Media includes: (1) text referencing that
it was produced in da Silva Moore v. Publicis Groupe SA,
et al.; and (2) the Bates Number range of the materials
contained on the Production Media. Further, any replacement
*204  Production Media will cross-reference the original


Production Media and clearly identify that it is a replacement
and cross-reference the Bates Number range that is being
replaced.


5. Write Protection and Preservation. All computer media
that is capable of write-protection should be write-protected
before production.


6. Inadvertent Disclosures. The terms of the Parties'
Clawback Agreement and Court Order shall apply to this
protocol.


7. Duplicate Production Not Required. A party producing
data in electronic form need not produce the same document
in paper format.


H. Timing
1. To the extent a timeframe is not specifically outlined
herein, the parties will use their reasonable efforts to produce
ESI in a timely manner consistent with the Court's discovery
schedule.


2. The parties will produce ESI on a rolling basis.
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I. General Provisions
1. Any practice or procedure set forth herein may be varied
by agreement of the parties, and first will be confirmed
in writing, where such variance is deemed appropriate to
facilitate the timely and economical exchange of electronic
data.


2. Should any party subsequently determine it cannot in good
faith proceed as required by this protocol, the parties will
meet and confer to resolve any dispute before seeking Court
intervention.


3. The Parties agree that e-discovery will be conducted in
phases and, at the conclusion of the search process described
in Section E above, the Parties will meet and confer regarding
whether further searches of additional custodians and/or the
Phase II sources is warranted and/or reasonable. If agreement
cannot be reached, either party may seek relief from the Court.


J. Plaintiffs' Objection
1. Plaintiffs object to this ESI Protocol in its entirety.
Plaintiffs submitted their own proposed ESI Protocol to the
Court, but it was largely rejected. The Court then ordered
the parties to submit a joint ESI Protocol reflecting the
Court's rulings. Accordingly, Plaintiffs jointly submit this ESI
Protocol with MSL, but reserve the right to object to its use
in this case.


This protocol may be executed in counterparts. Each
counterpart, when so executed, will be deemed and original,
and will constitute the same instrument.


SO ORDERED:


Parallel Citations


18 Wage & Hour Cas.2d (BNA) 1479


Footnotes


1 To correct the many blogs about this case, initiated by a press release from plaintiffs' vendor—the Court did not order the parties to


use predictive coding. The parties had agreed to defendants' use of it, but had disputes over the scope and implementation, which the


Court ruled on, thus accepting the use of computer-assisted review in this lawsuit.


2 From a different perspective, every person who uses email uses predictive coding, even if they do not realize it. The “spam filter”


is an example of predictive coding.


3 When defense counsel mentioned the disagreement about predictive coding, I stated that: “You must have thought you died and went


to Heaven when this was referred to me,” to which MSL's counsel responded: “Yes, your Honor. Well, I'm just thankful that, you


know, we have a person familiar with the predictive coding concept.” (12/2/11 Conf. Tr. at 8–9.)


4 See, e.g., Societe Nationale Industrielle Aerospatiale v. U.S. Dist. Ct. for the S.D. of Iowa, 482 U.S. 522, 107 S.Ct. 2542, 96 L.Ed.2d


461 (1987); see also The Sedona Conference, International Principles on Discovery, Disclosure & Data Protection (2011), available


at http://www.thesedonaconference.org/dltForm?did=IntlPrinciples2011.pdf.


5 The Court also suggested that the best way to resolve issues about what information might be found in a certain source is for MSL


to show plaintiffs a sample printout from that source. (2/8/12 Conf. Tr. at 55–56.)


6 Plaintiffs included a paragraph noting its objection to the ESI Protocol, as follows:


Plaintiffs object to this ESI Protocol in its entirety. Plaintiffs submitted their own proposed ESI Protocol to the Court, but it was


largely rejected. The Court then ordered the parties to submit a joint ESI Protocol reflecting the Court's rulings. Accordingly,


Plaintiffs jointly submit this ESI Protocol with MSL, but reserve the right to object to its use in this case.


(ESI Protocol ¶ J.1 at p. 22.)


7 Rule 26(g)(1) provides:


(g) Signing Disclosures and Discovery Requests, Responses, and Objections.


(1) Signature Required; Effect of Signature. Every disclosure under Rule 26(a)(1) or (a)(3) and every discovery request, response,


or objection must be signed by at least one attorney of record in the attorney's own name .... By signing, an attorney or party


certifies that to the best of the person's knowledge, information, and belief formed after a reasonable inquiry:


(A) with respect to a disclosure, it is complete and correct as of the time it is made; and


(B) with respect to a discovery request, response, or objection, it is:


(i) consistent with these rules and warranted by existing law or by a nonfrivolous argument for extending, modifying, or


reversing existing law, or for establishing new law;


(ii) not interposed for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of


litigation; and
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(iii) neither unreasonable nor unduly burdensome or expensive, considering the needs of the case, prior discovery in the case,


the amount in controversy, and the importance of the issues at stake in the action.


Fed.R.Civ.P. 26(g)(1) (emphasis added).


8 As part of this argument, plaintiffs complain that although both parties' experts (i.e., vendors) spoke at the discovery conferences,


they were not sworn in. (Pls. Rule 72(a) Objections at 12: “To his credit, the Magistrate [Judge] did ask the parties to bring [to the


conference] the ESI experts they had hired to advise them regarding the creation of an ESI protocol. These experts, however, were


never sworn in, and thus the statements they made in court at the hearings were not sworn testimony made under penalty of perjury.”)


Plaintiffs never asked the Court to have the experts testify to their qualifications or be sworn in.


9 Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993).


10 The tougher question, raised in Klein Prods. LLC v. Packaging Corp. of Am. before Magistrate Judge Nan Nolan in Chicago, is


whether the Court, at plaintiffs' request, should order the defendant to use computer-assisted review to respond to plaintiffs' document


requests.


11 The Roitblatt, Kershaw, Oot article noted that “[t]he level of agreement among human reviewers is not strikingly high,” around


70–75%. They identify two sources for this variability: fatigue (“A document that they [the reviewers] might have categorized as


responsive when they were more attentive might then be categorized [when the reviewer is distracted or fatigued] as non-responsive


or vice versa.”), and differences in “strategic judgment.” Id. at 77–78. Another study found that responsiveness “is fairly well


defined, and that disagreements among assessors are largely attributable to human error,” with only 5% of reviewer disagreement


attributable to borderline or questionable issues as to relevance. Maura R. Grossman & Gordon V. Cormack, Inconsistent Assessment


of Responsiveness in E–Discovery: Difference of Opinion or Human Error? 9 (DESI IV: 2011 ICAIL Workshop on Setting


Standards for Searching Elec. Stored Info. in Discovery, Research Paper), available at http://www.umiacs.umd.edu/õard/desi4/


papers/grossman3.pdf


12 Grossman and Cormack also note that “not all technology-assisted reviews ... are created equal” and that future studies will be needed


to “address which technology-assisted review process(es) will improve most on manual review.” Id.


13 See Ralph C. Losey, “Child's Game of ‘Go Fish’ is a Poor Model for e-Discovery Search,” in Adventures in Electronic Discovery


209–10 (2011).


14 It also avoids the GIGO problem, i.e., garbage in, garbage out.


1 As noted in Paragraphs A(1) and J of this Protocol, Plaintiffs object to the predictive coding methodology proposed by MSL.


End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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NOTICE: THIS OPINION HAS NOT BEEN RELEASED
FOR PUBLICATION IN THE PERMANENT LAW
REPORTS. UNTIL RELEASED, IT IS SUBJECT TO
REVISION OR WITHDRAWAL.


District Court of Appeal of Florida,
Fifth District.


Sandra CHACE, Petitioner,
v.


Robert LOISEL, Jr., Respondent.


No. 5D13–4449.  | Jan. 24, 2014.


Synopsis
Background: Wife filed petition for writ of prohibition to
quash the order of the trial court, Linda D. Schoonover,
Respondent Judge, denying her motion to disqualify the trial
judge presiding over her dissolution of marriage case.


[Holding:] The District Court of Appeal, Cohen, J., held
that trial judge's ex parte communication with wife presented
a legally sufficient claim for disqualification of judge,
particularly since wife's failure to respond to judge's social
media “friend” request created a reasonable fear of offending
judge.


Petition granted.


West Headnotes (6)


[1] Judges
Sufficiency of objection or affidavit


If the grounds asserted in a motion for
disqualification of judge are legally sufficient to
create a well-founded fear in the mind of a party
that he or she will not receive a fair trial, it is
incumbent upon a judge to disqualify herself.


Cases that cite this headnote


[2] Judges
Sufficiency of objection or affidavit


To determine whether the motion for
disqualification of judge is legally sufficient,
appellate court must resolve whether the alleged
facts, which, accepted as true, would prompt a
reasonably prudent person to fear that she could
not get a fair and impartial trial before that judge.


Cases that cite this headnote


[3] Judges
Sufficiency of objection or affidavit


Affiant's mere subjective fear is insufficient to
form the basis for disqualification of judge.


Cases that cite this headnote


[4] Judges
Bias and Prejudice


Judge's ex parte communication with a
party presents a legally sufficient claim for
disqualification.


1 Cases that cite this headnote


[5] Judges
Bias and Prejudice


Trial judge's ex parte communication with
wife presented a legally sufficient claim for
disqualification of judge in divorce case,
particularly since wife's failure to respond to
judge's social media “friend” request created a
reasonable fear of offending judge; the “friend”
request placed wife between the proverbial rock
and a hard place, either engage in improper ex
parte communications with the judge presiding
over the case or risk offending the judge by not
accepting the “friend” request.


2 Cases that cite this headnote


[6] Judges
Standards, canons, or codes of conduct, in


general


Judges
Bias and Prejudice


Trial judge's efforts to initiate ex parte
communications with a litigant is prohibited
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by the Code of Judicial Conduct and has the
ability to undermine the confidence in a judge's
neutrality, and appearance of partiality must be
avoided.


1 Cases that cite this headnote


Attorneys and Law Firms


Damon A. Chase of Chase Freeman, P.A., Lake Mary, for
Petitioner.


Christopher M. Sprysenski of Salfi Sprysenski, P.A.,
Altamonte Springs, for Respondent.


Opinion


COHEN, J.


*1  Petitioner, Sandra Chace, seeks a writ of prohibition to
quash the trial court's order denying her motion to disqualify
the trial judge presiding over her and Respondent Robert
Loisel, Jr.'s dissolution of marriage case. Upon review, we
conclude that the trial court erred in denying Petitioner's
motion.


The following allegations formed the basis for Petitioner's
motion to disqualify. Prior to entry of final judgment,
the trial judge reached out to Petitioner, ex parte, in
the form of a Facebook “friend” request. Upon advice
of counsel, Petitioner decided not to respond to that
invitation. Thereafter, the trial court entered a final judgment
of dissolution, allegedly attributing most of the marital
debt to Petitioner and providing Respondent with a
disproportionately excessive alimony award. Following entry
of the final judgment, Petitioner filed a formal complaint
against the trial judge, alleging that the judge sent her
a Facebook “friend” request and then retaliated against
Petitioner after she did not accept the request. Respondent
later filed a motion for clarification of certain provisions in
the final judgment, which is currently pending below. In the
meantime, Petitioner had learned of other cases involving
similar ex parte social media communications by the judge
that resulted in her disqualification. Subsequently, the subject
motion to disqualify was filed, a hearing was held on that
motion, and the motion was denied as legally insufficient. The


instant petition was then filed in this Court. 1


[1]  [2]  [3]  If the grounds asserted in a motion for
disqualification are legally sufficient to create a well-founded
fear in the mind of a party that he or she will not receive a
fair trial, it is incumbent upon a judge to disqualify herself.
See Fischer v. Knuck, 497 So.2d 240, 242 (Fla.1986). To
determine whether the motion is “legally sufficient,” this
Court must resolve whether the alleged facts, which, accepted
as true, would prompt a reasonably prudent person to fear that
she could not get a fair and impartial trial before that judge.
An affiant's mere subjective fear is insufficient to form the
basis for disqualification. Id.


[4]  [5]  It seems clear that a judge's ex parte communication
with a party presents a legally sufficient claim for
disqualification, particularly in the case where the party's
failure to respond to a Facebook “friend” request creates
a reasonable fear of offending the solicitor. The “friend”
request placed the litigant between the proverbial rock
and a hard place: either engage in improper ex parte
communications with the judge presiding over the case or risk
offending the judge by not accepting the “friend” request.


In Domville v. State, 103 So.3d 184 (Fla. 4th DCA 2012),
rev. denied, State v. Domville, 110 So.3d 441 (Fla.2013), the
Fourth District addressed a Facebook issue with regard to
judges “friending” attorneys through social media. That court
determined that a judge's social networking “friendship” with
the prosecutor of the underlying criminal case was sufficient
to create a well-founded fear of not receiving a fair and
impartial trial in a reasonably prudent person. Id.


*2  We have serious reservations about the court's rationale
in Domville. The word “friend” on Facebook is a term of
art. A number of words or phrases could more aptly describe
the concept, including acquaintance and, sometimes, virtual
stranger. A Facebook friendship does not necessarily signify
the existence of a close relationship. Other than the public
nature of the internet, there is no difference between a
Facebook “friend” and any other friendship a judge might
have. Domville 's logic would require disqualification in cases
involving an acquaintance of a judge. Particularly in smaller
counties, where everyone in the legal community knows each


other, this requirement is unworkable and unnecessary. 2


Requiring disqualification in such cases does not reflect the
true nature of a Facebook friendship and casts a large net in
an effort to catch a minnow.


That said, Domville was the only Florida case that discussed
the impact of a judge's social network activity and, as such,
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was binding upon the trial judge in this case. See Pardo v.
State, 596 So.2d 665, 666 (Fla.1992) (explaining that “in
the absence of interdistrict conflict, district court decisions
bind all Florida trial courts”). Although this case involves the
“friending” of a party, rather than an attorney representing
a party, for purpose of ruling on the motion to disqualify
we find that the difference is inconsequential. In our view,
the “friending” of a party in a pending case raises far more
concern than a judge's Facebook friendship with a lawyer.


[6]  Beyond the fact that Domville required the trial court
to grant the motion to disqualify, the motion to disqualify
was sufficient on its face to warrant disqualification. The
trial judge's efforts to initiate ex parte communications with a
litigant is prohibited by the Code of Judicial Conduct and has
the ability to undermine the confidence in a judge's neutrality.
The appearance of partiality must be avoided. It is incumbent


upon judges to place boundaries on their conduct in order to
avoid situations such as the one presented in this case.


Because Petitioner has alleged facts that would create in
a reasonably prudent person a well-founded fear of not
receiving a fair and impartial trial, we quash the order denying
the motion to disqualify and remand to the trial court for
further proceedings consistent with this opinion. We trust that
the issuance of a formal writ will be unnecessary.


PETITION GRANTED.


SAWAYA and PALMER, JJ., concur.


Parallel Citations


39 Fla. L. Weekly D221


Footnotes


1 On appeal, Respondent argues that the motion to disqualify was untimely under Florida Rule of Judicial Administration 2.330(e).


However, the trial court based its denial of the motion on its legal insufficiency, not its untimeliness. Thus, the issue of timeliness


is not before this Court. See Santa Catalina Townhomes, Inc. v. Mirza, 942 So.2d 462 (Fla. 4th DCA 2006). Rather, this Court must


determine only whether the motion to disqualify is legally sufficient.


2 Of course, there are situations in which a relationship between a judge and a litigant or attorney is so close that a judge should recuse


himself or herself. Most judges have standing orders of recusal in such circumstances, or absent such an order, can be subject to a


motion to disqualify.


End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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845 N.W.2d 808
Supreme Court of Minnesota.


STATE of Minnesota, by its Attorney General
Lori SWANSON, et al., Appellants (A12–1856),


Covington & Burling, LLP, Appellant (A12–1867),
City of Lake Elmo, Respondent,


Metropolitan Council, Respondent,
v.


3M COMPANY, Respondent.


Nos. A12–1856, A12–1867.  | April 30, 2014.


Synopsis
Background: Manufacturer sued by state for damages, based
on its disposal of perfluorochemicals (PFC), filed motion to
disqualify law firm representing state. The Hennepin County
District Court, granted motion. State and law firm appealed.
The Court of Appeals, 2013 WL 3284285, affirmed. State and
law firm petitioned for further review, which was granted.


Holdings: The Supreme Court, Wright, J., held that:


[1] on an issue of first impression, attorney who had been
disqualified due to violation of rules of professional conduct
had standing to appeal;


[2] in determining whether attorney had conflict of interest
that warranted disqualification, trial court was required to
assess whether there was substantial risk that confidential
information would have materially advanced current client's
position in subsequent matter;


[3] trial court failed to consider all legally relevant factors in
determining conflict of interest issue;


[4] on an issue of first impression, right to seek
disqualification of opposing counsel due to conflict of interest
was subject to waiver; and


[5] finding of conflict of interest with former client required
disqualification.


Affirmed in part, reversed in part, and remanded.


West Headnotes (20)


[1] Appeal and Error
Persons other than parties or privies


Attorney who had been disqualified from
representing a client based on a violation of the
rules of professional conduct had standing to
appeal independent of the attorney's client; an
attorney who was disqualified based on a finding
that the attorney had committed professional
misconduct had a significant and distinct
reputational interest at stake warranting defense
and, therefore, should have been permitted to
appeal.


Cases that cite this headnote


[2] Appeal and Error
Cases Triable in Appellate Court


Standing is a jurisdictional issue reviewed de
novo.


Cases that cite this headnote


[3] Appeal and Error
Who are “aggrieved” in general


For purposes of standing, an appellant's status as
an aggrieved party depends on whether there is
injury to a legally protected right.


Cases that cite this headnote


[4] Courts
Decisions of Courts of Other State


When the Court's jurisprudence is undeveloped
in an area, the Supreme Court often considers
case law from other jurisdictions for guidance.


Cases that cite this headnote


[5] Appeal and Error
Allowance of remedy and matters of


procedure in general
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The Supreme Court reviews a district court's
decision regarding disqualification of counsel for
an abuse of discretion.


1 Cases that cite this headnote


[6] Appeal and Error
Abuse of discretion


A district court abuses its discretion when it
bases its decision on an erroneous view of the
law or when it renders a decision that is contrary
to the facts in the record.


1 Cases that cite this headnote


[7] Appeal and Error
Nature and Extent of Discretionary Power


In exercising its discretion, the district court
should consider all legally relevant factors.


Cases that cite this headnote


[8] Appeal and Error
Conduct of Trial or Hearing


The Supreme Court's ability to engage in
effective appellate review of a district court's
exercise of discretion depends on the presence
of factual findings and legal analysis that
sufficiently demonstrate that the district court
considered all relevant factors.


Cases that cite this headnote


[9] Attorney and Client
Disqualification proceedings;  standing


When deciding whether matters are substantially
related under rule of professional conduct
governing conflicts of interest with former
clients, a district court must assess whether
there is a substantial risk that confidential
factual information that ordinarily would have
been obtained in the prior representation would
materially advance the current client's position
in the subsequent matter; this inquiry requires
an analysis of the extent to which the factual
and legal issues in the two representations
overlap and an examination of other relevant
circumstances, including whether confidential


information provided to the attorney in the prior
representation subsequently has been disclosed
to the public and whether that information has
been rendered obsolete by the passage of time.
52 M.S.A., Rules of Prof.Conduct, Rule 1.9(a).


Cases that cite this headnote


[10] Attorney and Client
Disqualification proceedings;  standing


Trial court failed to consider all legally
relevant factors in determining that attorney's
representation of client violated rule of
professional conduct governing conflicts of
interest with former clients, so as to warrant
disqualification; trial court concluded that
attorney obtained confidential information in
its prior representation of former client and
presumed that the information was shared with
all attorneys in attorney's law firm, but trial
court did not meaningfully assess attorney's
claims that this information was no longer
confidential either because the information had
been disclosed to regulatory authorities and the
public or because former client waived the
attorney-client privilege by initiating a separate,
concurrent lawsuit against attorney for breach
of fiduciary duty and breach of contract, and
trial court did not analyze whether there was a
substantial risk that any remaining confidential
information would materially advance the
current client's position in the current case.


Cases that cite this headnote


[11] Attorney and Client
Disclosure, waiver, or consent


The right to seek disqualification of opposing
counsel for a violation of rule of professional
conduct governing conflicts of interest with
former clients was subject to waiver; parties
had a substantial right to the counsel of
their choice, disqualification motions were
particularly susceptible to abuse as a litigation
tactic, and permitting a party to waive the right
to seek disqualification of opposing counsel in
no way impaired the Supreme Court's oversight
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of attorney conduct. 52 M.S.A., Rules of
Prof.Conduct, Rule 1.9(a).


Cases that cite this headnote


[12] Estoppel
Rights subject to waiver


Any legal right may be waived, except as limited
by public policy.


Cases that cite this headnote


[13] Estoppel
Nature and elements of waiver


Waiver requires both knowledge of the right and
intent to waive the right.


Cases that cite this headnote


[14] Estoppel
Nature and elements of waiver


Estoppel
Implied waiver and conduct constituting


waiver


Knowledge required to waive a right may be
actual or constructive and the intent to waive may
be inferred from conduct.


Cases that cite this headnote


[15] Estoppel
Nature and elements of waiver


Estoppel
Implied waiver and conduct constituting


waiver


The intent to waive a right cannot be implied
from mere inaction; rather, the party asserting
waiver must show that the waiving party knew
of the right and intended to waive it.


Cases that cite this headnote


[16] Estoppel
Questions for jury


Whether a party possessed an intent to waive a
right is generally a question of fact that rarely
should be inferred as a matter of law.


Cases that cite this headnote


[17] Attorney and Client
Disqualification proceedings;  standing


Several factors may be considered circumstantial
evidence of an intent to waive the right to seek
disqualification of opposing counsel due to a
conflict of interest, including but not limited
to: (1) the length of the delay in bringing the
motion to disqualify; (2) whether the movant was
represented by counsel during the delay; and (3)
the reason for the delay. 52 M.S.A., Rules of
Prof.Conduct, Rule 1.9(a).


Cases that cite this headnote


[18] Estoppel
Nature and elements of waiver


Estoppel
Implied waiver and conduct constituting


waiver


A court deciding a waiver claim should consider
any relevant actions and statements by the party
charged with waiver.


Cases that cite this headnote


[19] Corporations and Business Organizations
Matters within scope of agency or


employment


A corporation is charged with constructive
knowledge of all material facts of which its
officer or agent acquires knowledge while acting
in the course of employment within the scope of
his or her authority.


Cases that cite this headnote


[20] Attorney and Client
Interests of former clients


If a district court finds a violation rule
of professional conduct governing conflicts
of interest with former clients, attorney
disqualification is required, unless the
moving party otherwise is barred from
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seeking disqualification. 52 M.S.A., Rules of
Prof.Conduct, Rule 1.9(a).


Cases that cite this headnote


*810  Syllabus by the Court


1. When a district court disqualifies an attorney from
representing a client *811  based on a violation of the rules
of professional conduct, the attorney has standing to appeal
independent of the attorney's client.


2. When deciding whether matters are substantially related
under Minn. R. Prof. Conduct 1.9(a), a district court must
assess whether there is a substantial risk that confidential
factual information that ordinarily would have been obtained
in the prior representation would materially advance the
current client's position in the subsequent matter. This inquiry
requires an analysis of the extent to which the factual
and legal issues in the two representations overlap and
an examination of other relevant circumstances, including
whether confidential information provided to the attorney in
the prior representation subsequently has been disclosed to
the public and whether that information has been rendered
obsolete by the passage of time.


3. The right to seek disqualification of opposing counsel for
a violation of Minn. R. Prof. Conduct 1.9(a) is subject to
waiver.


4. If a district court finds a violation of Rule 1.9(a),
attorney disqualification is required, unless the moving party
otherwise is barred from seeking disqualification.


Attorneys and Law Firms


Lori Swanson, Attorney General, Alan I. Gilbert, Solicitor
General, Alethea M. Huyser, Assistant Attorney General,
Beverly M. Conerton, Assistant Attorney General, Saint Paul,
MN, for appellants State of Minnesota, et al.


John W. Lundquist, Kevin C. Riach, Fredrikson & Byron,
P.A., Minneapolis, MN; and John K. Villa, Michael S.
Sundermeyer, Joseph M. Terry, Williams & Connolly LLP,
Washington, D.C., for appellant Covington & Burling, LLP.


Michael T. Nilan, Amanda M. Cialkowski, Peter Gray,
Nilan Johnson Lewis P.A., Minneapolis, MN; Michael
C. McCarthy, Maslon Edelman Borman & Brand, LLP,
Minneapolis, MN; Delmar R. Ehrich, Faegre Baker Daniels
LLP, Minneapolis, MN; and William A. Brewer III, Shain A.
Khoshbin, Bickel & Brewer, Dallas, TX, for respondent 3M
Company.


OPINION


WRIGHT, Justice.


This case presents several issues regarding disqualification
of legal counsel because of a violation of Minn. R. Prof.
Conduct 1.9(a) arising from a conflict of interest with
a former client. These issues include who has standing
to appeal a district court order granting a motion to
disqualify, the legal standard for determining whether Rule
1.9(a) has been violated, and whether the right to seek
disqualification can be waived. Appellant State of Minnesota
retained appellant Covington & Burling, LLP (Covington) to
represent it in a natural resource damages (NRD) case against
respondent 3M Company involving the manufacture and
disposal of perfluorochemicals (PFCs). Covington previously
had represented 3M in legal and regulatory matters related
to 3M's fluorochemicals (FC) business from 1992 to 2006.
Covington first appeared on behalf of the State in this action
in January 2011. In October 2012, the district court granted
3M's disqualification motion. Both the State and Covington
appealed. The court of appeals dismissed Covington's appeal
for lack of standing and affirmed the disqualification of
Covington. We granted Covington's *812  and the State's
respective petitions for review. For the reasons that follow,
we affirm in part, reverse in part, and remand to the district
court.


I.


3M began manufacturing FC products for consumer and
industrial uses in the 1950s. In the early 1990s, 3M sought
FDA approval of two of its FC products for use in
high-temperature food-packaging applications. In 1992, 3M
engaged Covington attorney Peter Hutt for advice concerning
the FDA petitions for FC-product approval. As 3M's FC
business grew, 3M created what it called a “virtual law
firm”—a team of both in-house and outside counsel—to
advise 3M on regulatory, legal, and business issues related to
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its FC products. Hutt was a member of the team's regulatory
group.


3M decided in 2000 to stop manufacturing FCs in the United
States. However, Covington's representation of 3M on FC
matters continued until 2006. In the course of representing
3M regarding the legal and regulatory issues related to the use
of FCs in food-packaging applications, Covington attorneys
obtained information from 3M addressing the health effects
of exposure to FCs.


Since the end of Covington's representation of 3M on
FC issues in 2006, 3M has entered into agreements with
regulatory authorities to assist in remediation of PFC-related
environmental pollution and to disclose information related to


the health and environmental effects of PFCs. 1  In 2007, 3M
reached an agreement with the Minnesota Pollution Control
Agency (MPCA) that required 3M to assist in the abatement
of PFC pollution, disclose documents concerning the health
and environmental effects of PFCs, and work with MPCA
and the Minnesota Department of Health to develop health
and toxicology studies related to PFCs. As part of that
agreement, 3M was required to provide MPCA all documents,
except those subject to attorney-client privilege or protection
as attorney work product, related to “(1) the health or
environmental effects of any PFC; (2) actions or precautions
considered or recommended by 3M for managing, treating
or disposing of wastes containing any PFC; and (3) any
characteristic of any PFC or PFC waste that might cause the
PFC or waste to be considered a hazardous substance or a
hazardous waste.”


In May 2010, 3M again engaged Covington. This engagement
involved a retiree-benefits matter that was unrelated to
3M's FC business. Covington completed its work on
the retiree-benefits matter on September 27, 2010. At
Covington's request, 3M sent an e-mail formally terminating
the engagement on the retiree-benefits matter on December
22, 2010, and Covington began representing the State against
its former client less than two weeks later.


Covington also has a history of representing the State.
Since 1995, Covington has represented the State in various
environmental-litigation matters. Pertinent to the issues
before us, on December 30, 2010, Covington agreed to
represent the State in the NRD case against 3M. Covington
and the State entered into a contingency-fee arrangement in
which Covington agreed to assume all litigation costs and be
reimbursed only in the event of a recovery.


In the NRD case, the State alleges that 3M's production of
FCs polluted Minnesota *813  waters and injured natural
resources. Covington first appeared as counsel for the State
in January 2011. The parties began discovery, and as of
November 8, 2012, the parties had produced more than
six million pages of documents and deposed more than 70
witnesses. Between December 30, 2010, and October 11,
2012, Covington devoted more than 20,000 hours of attorney
time to the NRD case and incurred between $2 million and $3
million in litigation expenses.


The deadline for completing fact discovery in the NRD
case was June 1, 2012. On March 26, 2012, William
Brewer III, outside counsel for 3M in the NRD case,
sent a letter to Covington stating, “It has just come
to our attention that Covington previously represented
3M for the purpose of providing 3M with legal advice
concerning legal and regulatory issues associated with its
fluorochemical business.” 3M subsequently demanded that
Covington withdraw. Covington refused.


Between the dates of Covington attorneys' first appearance in
the NRD case and 3M's demand for Covington's withdrawal,
then–3M General Counsel Marschall Smith twice indicated
in communications with Covington attorneys that he was
aware that Covington may have a conflict of interest in
the NRD case. Smith exchanged e-mails with Covington
attorney Daniel Spiegel on April 8, 2011. In these e-mails,
Smith first indicated that he was aware Covington had taken
an environmental case against 3M on a contingency basis.
Although Spiegel initially replied that he was unaware of the
environmental case, Spiegel sent a second e-mail confirming
Covington's representation of the State in the NRD case.
Spiegel explained that Covington had performed work for 3M
before Smith's tenure but “the work stream from 3M basically
ended.” Smith responded, “Sure, makes perfect sense ... you
do have to represent your clients. Nothing personal. Hope we
can get back to you after this is over.” Seven months later, in
a November 16, 2011 letter to Covington attorneys Mitchell
Dolin and Benedict Lenhart, Smith wrote, “We did not raise
the conflict issue when you filed the lawsuit on behalf of
the State, but perhaps we should have.” The November 2011
letter specifically referred to Covington's prior representation
of 3M in insurance-coverage disputes and did not address
Hutt's work for 3M related to the FC business.


On April 30, 2012, 3M moved to disqualify Covington as
counsel for the State, alleging that Rule 1.9(a), Minn. R.
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Prof. Conduct, bars Covington from representing the State
in the NRD case because the lawsuit is substantially related
to Covington's prior representation of 3M regarding its FC
business. While 3M's motion to disqualify Covington was
pending, 3M brought a separate lawsuit against Covington
in Ramsey County District Court for breach of fiduciary
duty and breach of contract arising out of Covington's
representation of the State in the NRD case. In that separate
lawsuit, 3M alleges that Covington failed to protect client
confidences, breached its duties of candor and full disclosure,
and breached its duty of loyalty by taking a position materially
adverse to 3M in the NRD case.


On October 11, 2012, the district court in the NRD case
concluded that Covington violated Rule 1.9(a) and granted
3M's motion to disqualify Covington as counsel for the
State. Because both the NRD case and Covington's prior
representation of 3M regarding its FC business involve
the potential health and environmental effects *814  of
exposure to FCs, the district court found that Covington's
prior representation of 3M regarding its FC business is
substantially related to the NRD case. Having determined that
Covington violated Rule 1.9(a), the district court concluded
that the rule mandates disqualification. The district court also
concluded that a client cannot impliedly waive the right to
disqualify the opposing party's counsel based on a violation
of Rule 1.9(a). The State and Covington each appealed the
disqualification order, and their appeals subsequently were
consolidated.


As a preliminary matter, the court of appeals granted 3M's
motion to dismiss Covington's appeal, holding that Covington
lacked standing because it has no legally protected right to
continue representing the State. State v. 3M Co., Nos. A12–
1856, A12–1867, 2013 WL 3284285, at *3–4 (Minn.App.
July 1, 2013). However, because the State also had appealed,
the court of appeals reached the merits of the appeal and
affirmed the district court's disqualification order. Id. at
*4–6. The court of appeals concluded that Covington's
representation of the State violated Rule 1.9(a) and that the
language of the rule mandates disqualification. Id. at *6. In
reaching this conclusion, the court of appeals rejected the
argument that 3M had waived the right to seek Covington's
disqualification by waiting until the end of discovery to raise
the issue and rejected the argument that disqualification was
discretionary based on equitable considerations. Id. The court
of appeals observed that Rule 1.9(a) provides for informed
consent but not waiver. Id.


We granted the State's and Covington's petitions for further
review.


II.


[1]  We first consider 3M's argument that Covington lacks
standing to appeal its disqualification as counsel for the State.
The court of appeals concluded that, because Covington is
subject to discharge by the State at any time, Covington lacks
a legally protected right that would give it standing to appeal.
Id. at *3–4. We disagree.


[2]  [3]  Whether a disqualified attorney has standing
—independent of the attorney's client—to appeal from a
disqualification order is an issue of first impression for us.
Standing is a jurisdictional issue, which we review de novo.
In re Custody of D.T.R., 796 N.W.2d 509, 512 (Minn.2011).
An appellant has standing to appeal if the appellant is an
aggrieved party. Id. at 513. “The appellant's status as an
aggrieved party depends on whether ‘there is injury to a
legally protected right.’ ” Id. (quoting City of St. Paul v.
LaClair, 479 N.W.2d 369, 371 (Minn.1992)); see also Singer
v. Allied Factors, Inc., 216 Minn. 443, 446, 13 N.W.2d 378,
380 (1944) (“A party aggrieved is one whose personal right
is injuriously affected by the adjudication.”).


[4]  When our jurisprudence is undeveloped in an area, as it
is here, we often consider case law from other jurisdictions
for guidance. Gordon v. Microsoft Corp., 645 N.W.2d 393,
402 n. 9 (Minn.2002). Among courts that have addressed
whether an attorney may appeal his or her disqualification,
most have concluded that an attorney may appeal a decision
that the attorney committed professional misconduct, even
if a monetary sanction or other punishment has not been
imposed. See, e.g., Adams v. Ford Motor Co., 653 F.3d 299,
305 (3d Cir.2011) (finding of attorney misconduct without
formal reprimand or monetary penalty is an appealable
sanction); *815  Keach v. Cnty. of Schenectady, 593 F.3d
218, 225 (2d Cir.2010) (“[A] finding that an attorney is
guilty of specific misconduct is an adverse decision that can
be appealed, even if the court decides that no additional
punishment needs to be levied.”); Butler v. Biocore Med.
Techs., Inc., 348 F.3d 1163, 1168 (10th Cir.2003) (same);
United States v. Talao, 222 F.3d 1133, 1138 (9th Cir.2000)
(same); Walker v. City of Mesquite, 129 F.3d 831, 832–33
(5th Cir.1997) (same); Briggs v. McWeeny, 260 Conn. 296,
796 A.2d 516, 528–29 (2002) (finding standing to appeal
disqualification). But see Crews & Assocs., Inc. v. United
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States, 458 F.3d 674, 677 (7th Cir.2006) (observing that
Seventh Circuit precedent does not permit an attorney to
appeal from an order that finds misconduct but does not
impose monetary liability, despite the potential reputational
effects). In adopting this rule, courts have recognized that
“the importance of an attorney's professional reputation, and
the imperative to defend it when necessary, obviates the need
for a finding of monetary liability or other punishment as a
requisite for the appeal of a court order finding professional
misconduct.” Walker, 129 F.3d at 832–33. The rationale
expressed by these courts is persuasive.


This majority rule also is consistent with our treatment of
reputational interests in other contexts. In Loftsgaarden v.
Reiling, 267 Minn. 181, 183, 126 N.W.2d 154, 155 (1964),
for example, we concluded that a plaintiff could collect
punitive damages for libel per se, even in the absence
of actual damages, because professionals have an interest
in safeguarding their reputations. See also In re Estate
of Overton, 417 N.W.2d 653, 655–56 (Minn.App.1988)
(allowing a doctor to appeal a probate court's invalidation of
bequests to him based on a finding of undue influence because
the damage to the doctor's professional reputation made him
a “person aggrieved”). An attorney who is disqualified based
on a finding that the attorney has committed professional
misconduct likewise has a significant and distinct reputational
interest at stake warranting defense and, therefore, should be
permitted to appeal. Accordingly, an attorney has standing to
appeal, independent of the attorney's client, when a district
court finds that the attorney violated the rules of professional
conduct and disqualifies the attorney from the representation.


The memorandum accompanying the district court's
disqualification order at issue here includes a specific finding
that Covington's representation of the State in the NRD case
violated Rule 1.9: “Covington has not complied with [Rule]
1.9. Covington has exhibited a conscious disregard for its
duties of confidentiality, candor, full disclosure, and loyalty
to 3M by failing to raise its conflicts arising from the fact
that it previously advised and represented 3M on FC matters.”
Under the rule we now adopt, Covington has standing to
appeal the disqualification order.


III.


We next address the district court's application of Rule 1.9(a),
which provides,


A lawyer who has formerly
represented a client in a matter
shall not thereafter represent another
person in the same or a substantially
related matter in which that person's
interests are materially adverse to the
interests of the former client unless the
former client gives informed consent,


confirmed in writing. 2


Minn. R. Prof. Conduct 1.9(a).


*816  A.


[5]  [6]  [7]  [8]  We first consider whether the district
court properly disqualified Covington under Rule 1.9(a). We
review the district court's decision regarding disqualification
of counsel for an abuse of discretion. See State v. Patterson,
812 N.W.2d 106, 111 (Minn.2012). A district court abuses its
discretion when it bases its decision on an erroneous view of
the law or when it renders a decision that is contrary to the
facts in the record. City of N. Oaks v. Sarpal, 797 N.W.2d
18, 24 (Minn.2011). In exercising its discretion, the district
court should consider all legally relevant factors. See State v.
Freeman, 531 N.W.2d 190, 198 (Minn.1995). Our ability to
engage in effective appellate review of the exercise of that
discretion depends on the presence of factual findings and
legal analysis that sufficiently demonstrate that the district
court considered all relevant factors. See Stich v. Stich, 435
N.W.2d 52, 53 (Minn.1989).


A party seeking disqualification of opposing counsel under
Rule 1.9(a) must establish that (1) the moving party and
opposing counsel had a prior attorney-client relationship,
(2) the interests of opposing counsel's current client are
materially adverse to the interests of the moving party, and (3)
the present lawsuit is substantially related to a matter in which
opposing counsel previously represented the moving party.
Minn. R. Prof. Conduct 1.9(a). No party disputes that 3M
and Covington had a prior attorney-client relationship or that
the State's interests are materially adverse to 3M's interests
in the NRD case. Therefore, under Rule 1.9(a), 3M need
only demonstrate that the NRD case is substantially related to
Covington's prior representation of 3M on FC-related matters.


[9]  Matters are “substantially related” within the meaning
of Rule 1.9(a) “if they involve the same transaction or
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legal dispute or if there otherwise is a substantial risk that
confidential factual information as would normally have been
obtained in the prior representation would materially advance
the client's position in the subsequent matter.” Minn. R. Prof.


Conduct 1.9 cmt. 3. 3  To assess whether two matters are
substantially related, we analyze the extent to which the
factual and legal issues in the two representations overlap and


examine any other relevant circumstances. 4  See State ex rel.
McClanahan v. *817  Hamilton, 189 W.Va. 290, 430 S.E.2d
569, 572–73 (1993) ( “[U]nder Rule 1.9(a), determining
whether an attorney's current representation involves a
substantially related matter to that of a former client requires
an analysis of the facts, circumstances, and legal issues of
the two representations.”). Two factors in addition to the
relationship between the factual and legal issues are germane
to the analysis—whether confidential information provided
to the attorney in the prior representation subsequently has
been disclosed to the public and whether that information has
been rendered obsolete by the passage of time. Minn. R. Prof.
Conduct 1.9 cmt. 3.


[10]  Here, the district court concluded, based on the
evidence in the record, that Covington obtained confidential
information in its prior representation of 3M, and the
district court presumed that the information was shared
with all Covington attorneys. But the district court did not
meaningfully assess Covington's claims that this information
was no longer confidential either because the information
had been disclosed to regulatory authorities and the public or
because 3M waived the attorney-client privilege by initiating
a separate, concurrent lawsuit against Covington for breach
of fiduciary duty and breach of contract. The district court
also did not analyze whether there is a substantial risk that
any remaining confidential information would materially
advance the State's position in the NRD case. Therefore, the
district court abused its discretion by failing to consider all
legally relevant factors before concluding that the matters
are substantially related. See Freeman, 531 N.W.2d at 198.
Moreover, the district court's consideration of the Rule 1.9(a)
issue does not include sufficient factual findings or legal
analysis to permit effective appellate review. See Stich, 435
N.W.2d at 53. Accordingly, we remand to the district court
to evaluate the evidence using the proper legal standard
discussed above. See Krummenacher v. City of Minnetonka,
783 N.W.2d 721, 733 (Minn.2010) (remanding denial of
variance application for consideration under the proper legal
standard); State v. Mauer, 741 N.W.2d 107, 116 (Minn.2007)
(remanding to district court after clarifying the legal standard


because the district court was in the best position to review
the record and apply the standard).


B.


[11]  [12]  We next consider another issue of first
impression—namely, whether a party can waive its right to
seek disqualification of opposing counsel for a Rule 1.9(a)
conflict. Under our waiver jurisprudence, any legal right may
be waived, except as limited by public policy. State ex rel.
Shelby v. Rigg, 255 Minn. 356, 365, 96 N.W.2d 886, 893
(1959).


Whether a party can waive the right to seek disqualification
of opposing counsel for a Rule 1.9(a) conflict presents
competing policy concerns. For example, the public's trust
in attorneys and the judiciary requires that attorneys protect
the confidences of their current and former clients. As the
institution responsible for articulating and administering the
standards of attorney conduct in this state, we must ensure
that attorneys abide by our rules addressing conflicts of
interest. The few courts that have declined to recognize
waiver as a defense to disqualification have held that the
need to “uphold[ ] high ethical *818  standards in the legal
profession far outweighs the problems caused by the delay in
filing the disqualification motion.” Kevlik v. Goldstein, 724
F.2d 844, 848 (1st Cir.1984); see also, e.g., Emle Indus., Inc.
v. Patentex, Inc., 478 F.2d 562, 574 (2d Cir.1973) (noting
that, except perhaps in an “extreme case,” a disqualification
motion cannot be defeated because of a delay in bringing the
motion).


This perspective is countered by the recognition that parties
have a substantial right to the counsel of their choice, see
In re Estate of Janecek, 610 N.W.2d 638, 642 (Minn.2000)
(citing Kerling v. G.W. Van Dusen & Co., 109 Minn. 481,
483–84, 124 N.W. 235, 235 (1910)), and the concern that
disqualification motions are particularly susceptible to abuse
as a litigation tactic. We do not countenance the strategic
use of disqualification motions to delay judicial proceedings
to gain an advantage in litigation. See Cent. Milk Producers
Coop. v. Sentry Food Stores, Inc., 573 F.2d 988, 992 (8th
Cir.1978) (“This court will not allow a litigant to delay filing a
motion to disqualify in order to use the motion later as a tool to
deprive his opponent of counsel of his choice after substantial
preparation of a case has been completed.”).
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We conclude that the right to seek disqualification of
opposing counsel can be waived. Our conclusion is consistent


with the majority of courts that have considered this issue. 5


Arguments to the contrary are unpersuasive. The policy
considerations here differ materially from those rare cases in
which we have invoked the public policy exception to our
waiver doctrine. For example, in Spann v. State, we held that,
after conviction, a defendant may not waive the right to appeal
in exchange for a shorter sentence. 704 N.W.2d 486, 494–
95 (Minn.2005). In reaching this conclusion, we reasoned
that “retention of the right to appeal after a conviction is
necessary both for the protection of the defendant's rights and
maintaining the fairness of the judicial process.” Id. at 494. A
waiver of the right to appeal in that circumstance would have
frustrated the role of the courts in overseeing the fairness of
trials. Id. Permitting the defendant in Spann to waive the right
to appeal would have removed any mechanism for reviewing
the defendant's conviction. By contrast, permitting a party to
waive the right to seek disqualification of opposing counsel
in no way impairs our oversight of attorney conduct.


To be clear, our conclusion does not diminish an attorney's
ethical obligations under Rule 1.9. The ethical obligations
imposed on an attorney under Rule 1.9(a) apply regardless
of whether a client waives the right to seek disqualification
of opposing counsel for a conflict of interest under Rule
1.9(a). A district court's finding of waiver in the context
of ongoing litigation will not preclude other remedies for
violating Rule 1.9(a), including attorney disciplinary *819
action or a separate lawsuit against the attorney for breach of
fiduciary duty.


C.


[13]  [14]  [15]  [16]  Having concluded that the right
to seek disqualification of opposing counsel can be waived,
we next consider whether 3M waived that right in the NRD
case. Waiver requires both knowledge of the right and intent
to waive the right. Valspar Refinish, Inc. v. Gaylord's Inc.,
764 N.W.2d 359, 367 (Minn.2009); see also Stephenson v.
Martin, 259 N.W.2d 467, 470 (Minn.1977). “[K]nowledge
may be actual or constructive and the intent to waive may be
inferred from conduct.” Valspar Refinish, Inc., 764 N.W.2d
at 367 (citation omitted) (internal quotation marks omitted).
The intent to waive, however, cannot be implied from mere
inaction. Frandsen v. Ford Motor Co., 801 N.W.2d 177, 182
(Minn.2011). Rather, the party asserting waiver must show
that the waiving party knew of the right and intended to


waive it. Id. Whether a party possessed an intent to waive is
generally a question of fact that rarely should be inferred as
a matter of law. White v. City of Elk River, 840 N.W.2d 43,
51 (Minn.2013).


[17]  [18]  Several factors may be considered circumstantial
evidence of an intent to waive the right to seek
disqualification of opposing counsel, including but not
limited to (1) the length of the delay in bringing the motion
to disqualify, (2) whether the movant was represented by
counsel during the delay, and (3) the reason for the delay.
See, e.g., Alexander v. Primerica Holdings, Inc., 822 F.Supp.
1099, 1115 (D.N.J.1993) (considering these factors, among
others, in determining whether a party waived the right to
seek disqualification of opposing counsel); Commonwealth
Ins. Co. v. Graphix Hot Line, Inc., 808 F.Supp. 1200, 1208
(E.D.Pa.1992) (same); Emp'rs. Ins. of Wausau v. Albert D.
Seeno Constr. Co., 692 F.Supp. 1150, 1165 (N.D.Cal.1988)
(same). In addition, a court deciding a waiver claim should
consider any relevant actions and statements by the party
charged with waiver. See Local 1142 v. United Elec., Radio
& Mach. Workers of Am., 247 Minn. 71, 77, 76 N.W.2d 481,
484 (1956) (“To establish intent [to waive], relevant actions
and statements of the individual concerned may be considered
as having a direct bearing thereon....”).


Because the State is the party asserting that 3M waived the
right to seek Covington's disqualification, the State bears
the burden of establishing that 3M knew of the right and
intended to waive it. The district court did not conduct an
implied-waiver analysis, but in rejecting the State's waiver
argument, the district court discussed the dispute regarding
when 3M became aware of the extent of Covington's prior
representation of 3M. The district court's findings regarding
the timing focus on the personal knowledge of then–3M
General Counsel Smith. The district court found that Smith
lacked actual knowledge of the potential conflict when
the NRD case was filed. The district court also found
that 3M's outside counsel, William Brewer, did not learn
of the potential conflict until March 2012 and promptly
sought Covington's disqualification thereafter. This analysis,
however, is incomplete.


[19]  To be legally relevant, the analysis must focus on the
party to whom the right belongs. Because 3M is the party with
the right to object to any conflict, the legally relevant point
in time for determining the length of the delay in asserting
the right to seek disqualification is when 3M is deemed
to have learned of the conflict. *820  “[A] corporation is
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charged with constructive knowledge ... of all material facts
of which its officer or agent ... acquires knowledge while
acting in the course of employment within the scope of
his or her authority.” Travelers Indem. Co. v. Bloomington
Steel & Supply Co., 718 N.W.2d 888, 895–96 (Minn.2006)
(citation omitted) (internal quotation marks omitted); see
also SCI Minn. Funeral Servs., Inc. v. Washburn–McReavy
Funeral Corp., 795 N.W.2d 855, 866 (Minn.2011) (declining
to reform contract for mutual mistake because, even though
the person who negotiated the contract for SCI was unaware
of the existence of certain property, someone at SCI was
aware of the property, and that knowledge was imputed
to the entire company). Here, in addition to whether and
when Smith and Brewer acquired actual knowledge of the
potential conflict, the inquiry must consider whether other
3M employees or agents, such as other 3M in-house counsel,
already held knowledge that is relevant to determining when
3M learned of the potential conflict.


Because the district court concluded that implied waiver
is not a defense to a disqualification motion under Rule
1.9(a), it did not undertake the necessarily fact-intensive
waiver inquiry. See White, 840 N.W.2d at 51. Therefore,
the district court's order does not contain sufficient factual
findings to permit appellate review of appellants' claim that
3M waived its right to seek Covington's disqualification.
Despite the voluminous record before us, we do not engage in
the fact-finding that is necessary to resolve the waiver issue.
See Dunn v. Nat'l. Beverage Corp., 745 N.W.2d 549, 555
(Minn.2008) ( “[A]ppellate courts may not sit as factfinders,
and are not empowered to make or modify findings of
fact.” (citations omitted) (internal quotation marks omitted));
Butch Levy Plumbing & Heating, Inc. v. Sallblad, 267 Minn.
283, 293, 126 N.W.2d 380, 387 (1964) (“It is not within the
province of this court to make or amend findings of fact.”).
Instead, remand is required to permit the district court to
make the necessary factual findings and determine whether
3M impliedly waived the right to seek disqualification of
Covington.


IV.


[20]  Finally, we consider the State's argument that, even
if 3M did not waive the right to seek disqualification and
Covington violated Rule 1.9(a), the district court was not
required to disqualify Covington because the equities weigh
against disqualification. In support of its argument, the State
relies on the scope provisions of the Minnesota Rules of


Professional Conduct, which provide that “violation of a
rule does not necessarily warrant any other nondisciplinary
remedy, such as disqualification of a lawyer in pending
litigation.” Minn. R. Prof. Conduct, Scope cmt. 20. The
State's argument is without legal merit. The rules clearly
direct that the text of the rules governs attorney conduct.
Minn. R. Prof. Conduct, Scope cmt. 21 (“[T]he text of each
rule is authoritative.”). The text of Rule 1.9(a) provides that
“[a] lawyer who has formerly represented a client in a matter
shall not thereafter represent another person in the same or a
substantially related matter....” Minn. R. Prof. Conduct 1.9(a)
(emphasis added). It is this rule that governs.


In Lennartson v. Anoka–Hennepin Independent School
District No. 11, we construed Minn. R. Prof. Conduct
1.10(b) and concluded that the rule, which is now phrased in
mandatory language, no longer permits courts to weigh the
equities to *821  determine whether disqualification should
be imputed. 662 N.W.2d 125, 132–35 (Minn.2003). Although
Lennartson addressed a different conflict-of-interest rule, the
governing logic applies with equal force to Rule 1.9(a). Rule
1.9(a) similarly is phrased in mandatory language, and the
text of the rule contains a standard for determining whether an
attorney is disqualified from representing a particular client.
As the rule dictates, a district court applying Rule 1.9(a) must
apply the substantial relationship test. If the district court
finds a violation of Rule 1.9(a), the offending attorney must
be disqualified from the case, unless the moving party is
otherwise barred—for example, by lack of standing, or by
express or implied waiver—from seeking opposing counsel's
disqualification.


V.


Because we conclude that the district court did not consider
legally relevant factors in conducting its disqualification
analysis under Rule 1.9(a) and we conclude that a party
can waive the right to seek disqualification of opposing
counsel, we remand this case to the district court for its full
consideration of these issues in a manner consistent with this
opinion. The decision whether to reopen the record on remand
rests within the discretion of the district court.


Affirmed in part, reversed in part, and remanded.


STRAS and LILLEHAUG, JJ., took no part in the
consideration or decision of this case.
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Footnotes


1 As the parties have defined the terms, perfluorochemicals (PFCs) are a subset of all fluorochemicals (FCs), which are chemicals


containing fluorinated organic compounds.


2 The Covington attorneys who are representing the State did not work on any PFC-related matter for 3M. But under Rule 1.10(a),


“[w]hile lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone


would be prohibited from doing so by Rule ... 1.9” unless certain circumstances not present here exist. Minn. R. Prof. Conduct 1.10(a).


3 Although the comments to the Minnesota Rules of Professional Conduct ordinarily are not binding on us, see Minn. R. Prof. Conduct,


Scope cmt. 21, we recently used the standard articulated in comment 3 to decide whether matters are substantially related within the


meaning of Rule 1.9(a). See Patterson, 812 N.W.2d at 112; see also Prod. Credit Ass'n. of Mankato v. Buckentin, 410 N.W.2d 820,


823–24 (Minn.1987) (relying on a different comment to Rule 1.9 in determining if matters were substantially related). In light of


our historical reliance on the comments to Rule 1.9 to interpret the meaning of the phrase “substantially related,” we will consider


those comments for guidance here as well.


4 To assert a Rule 1.9(a) violation, a former client is not required to disclose the confidential information purportedly supplied to


the attorney. Instead, there is a rebuttable presumption that the attorney obtained such information “as would normally have been


obtained in the prior representation.” Minn. R. Prof. Conduct 1.9 cmt. 3.


5 See, e.g., Cox v. Am. Cast Iron Pipe Co., 847 F.2d 725, 731 (11th Cir.1988) (“[W]aiver is appropriate where the former client, having


every opportunity to do so, fails to object to a new relationship involving [its] former attorney.” (citation omitted) (internal quotation


marks omitted)); Trust Corp. of Mont. v. Piper Aircraft Corp., 701 F.2d 85, 87 (9th Cir.1983) (“It is well settled that a former client


who is entitled to object to an attorney representing an opposing party on the ground of conflict of interest but who knowingly refrains


from asserting it promptly is deemed to have waived that right.”); Cent. Milk Producers Coop., 573 F.2d at 992; Redd v. Shell Oil


Co., 518 F.2d 311, 316 (10th Cir.1975) ( “[W]e are not to be understood as condoning any conduct which appears in this record ...


At the same time we reiterate that lawyer conflict of interest problems ought to be brought up long before the date of trial in an


atmosphere which does not cast a shadow over the trial itself.”).


End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment


 Distinguished by Bank Of America, N.A. v. Prestige Imports, Inc.,


Mass.App.Ct., August 6, 2013


451 Mass. 343
Supreme Judicial Court of Massachusetts,


Suffolk.


Gail A. CAHALY
v.


BENISTAR PROPERTY EXCHANGE


TRUST COMPANY, INC., & others 1


(and six companion cases 2 ).


Argued Jan. 7, 2008.  | Decided May 8, 2008.


Synopsis
Background: Real estate investors, who had retained like-
kind property exchange intermediary to hold their funds
in escrow accounts, filed action against intermediary,
its principals, and two investment firms for breach of
contract, conversion, breach of fiduciary duty, intentional
misrepresentation, and violation of consumer protection
statute. Following grant of summary judgment to investors
on contract and conversion claims against intermediary, and
to one investment firm on claims against it, a jury found
intermediary and principals liable on remaining claims and
found that the remaining investment firm had aided and
abetted conversion and breach of fiduciary duty. The Superior
Court Department, Suffolk County, Margot Botsford, J.,
granted judgment notwithstanding the verdict (JNOV) to
investment firm, but subsequently granted investors a
new trial, on ground of newly discovered evidence, on
claims against firm. Investors appealed, and intermediary
and principals cross-appealed. The Appeals Court, 68
Mass.App.Ct. 668, 864 N.E.2d 548, Grainger, J., affirmed.


Holdings: Granting review, the Supreme Judicial Court,
Marshall, C.J., held that:


[1] trial evidence did not support a reasonable inference
that investment firm had actual knowledge of the misdeeds
of intermediary, as necessary under New York law for
imposition of aiding and abetting liability; but


[2] newly discovered evidence supported such an inference.


Affirmed and remanded.


West Headnotes (27)


[1] Judgment
Notwithstanding Verdict


New Trial
Nature and scope of remedy in general


Because the jury are a pillar of justice system,
nullifying a jury verdict is a matter for the utmost
judicial circumspection.


3 Cases that cite this headnote


[2] Judgment
Evidence and inferences that may be


considered or drawn


Judgment
Credibility of witnesses and weight of


evidence


Judgment
Where there is some substantial evidence to


support verdict


On a defendant's motion for judgment
notwithstanding the verdict (JNOV), court
asks whether, construing the evidence most
favorably to the plaintiff, and without weighing
the credibility of the witnesses or otherwise
considering the weight of the evidence, the jury
reasonably could have returned a verdict for
the plaintiff; to be reasonable, the inference or
conclusion must be based on probabilities rather
than possibilities and cannot be the result of mere
speculation and conjecture.


6 Cases that cite this headnote


[3] Judgment
Where there is some substantial evidence to


support verdict


On motion for judgment notwithstanding
the verdict (JNOV), court considers whether
anywhere in the evidence, from whatever source
derived, any combination of circumstances could
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be found from which a reasonable inference
could be drawn in favor of the nonmoving party.


5 Cases that cite this headnote


[4] Fraud
Persons liable


Conversion and Civil Theft
Persons liable


Under New York common law, a plaintiff
alleging aiding and abetting breach of fiduciary
duty or aiding and abetting conversion must
show (1) the existence of a violation by the
primary wrongdoer, (2) knowledge of this
violation by the aider and abettor, and (3) proof
that the aider and abettor substantially assisted in
the primary wrong.


2 Cases that cite this headnote


[5] Fraud
Persons liable


Conversion and Civil Theft
Persons liable


Knowledge requirement of a New York claim
for aiding and abetting conversion or breach
of fiduciary duty demands a showing of actual
knowledge of the underlying wrongdoing; that
the alleged aiding and abetting defendant has
been proven to have had notice or constructive
knowledge of the underlying wrong will not
suffice.


3 Cases that cite this headnote


[6] Fraud
Persons liable


Plaintiffs asserting a claim of aiding and abetting
fraud under New York law are not required to
produce a “smoking gun” in order to show a
defendant's actual knowledge of the underlying
wrongdoing; actual knowledge may be implied
from a strong inference of fraudulent intent.


1 Cases that cite this headnote


[7] Fraud


Fiduciary or confidential relations


Investment firm did not owe fiduciary duty under
New York law to clients of account holder
that contracted, as a qualified like-kind property
exchange intermediary, to hold clients' funds in
escrow accounts at firm but used the funds for
high-risk options trading. 26 U.S.C.A. § 1031.


Cases that cite this headnote


[8] Fraud
Falsity of representations and knowledge


thereof


Letter from account holder to investment firm,
protesting firm's decision to prohibit opening
new positions in holder's account and stating
that holder had chosen that firm as holder's
“depository” for its “clients,” was insufficient
to support a reasonable inference, as necessary
under New York law for imposition of aiding and
abetting liability, that firm had actual knowledge
that account holder was a like-kind property
exchange intermediary that had breached its
fiduciary duties to real estate investors and
converted their funds, which it had contracted
to hold in escrow accounts, by depositing those
funds in margin accounts and using them to
engage in high-risk options trading. 26 U.S.C.A.
§ 1031.


Cases that cite this headnote


[9] Fraud
Falsity of representations and knowledge


thereof


Internal document distributed by investment firm
to brokers in its private client division, advising
brokers to avoid schemes using “intermediate”
or “depository” accounts, was insufficient to
support an inference, as necessary under New
York law for imposition of aiding and abetting
liability, that firm had actual knowledge that
client was a like-kind property exchange
intermediary that had breached its fiduciary
duties to real estate investors and converted their
funds, which it had contracted to hold in escrow
accounts, by depositing those funds in margin
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accounts and using them to engage in high-risk
options trading. 26 U.S.C.A. § 1031.


1 Cases that cite this headnote


[10] Fraud
Persons liable


Relevant knowledge under New York law for
liability to attach for a fiduciary's breach of duty
is knowledge as to the primary violator's status
as a fiduciary and knowledge that the primary's
conduct contravenes a fiduciary duty.


2 Cases that cite this headnote


[11] Fraud
Falsity of representations and knowledge


thereof


Testimony of client's advisors at investment
firm, that they had complied with firm's
policies and rules of New York Stock Exchange
and National Association of Securities Dealers
requiring a broker or financial adviser to use due
diligence to know the client when opening and
managing accounts, did not support an inference,
necessary for aiding and abetting liability under
New York law, that firm actually knew that client
was a like-kind property exchange intermediary
and had breached its fiduciary duties to real
estate investors and converted their funds, which
it contracted to hold in escrow accounts, by
depositing funds in margin accounts and using
them for high-risk options trading. 26 U.S.C.A.
§ 1031.


2 Cases that cite this headnote


[12] Fraud
Persons liable


Words “property exchange” and “trust” in
corporate name of investment firm's client were
insufficient under New York law to support
scienter requirement, necessary for aiding and
abetting liability, that firm had actual knowledge
that client was a like-kind property exchange
intermediary and had breached its fiduciary
duties to real estate investors and converted their
funds, which it contracted to hold in escrow


accounts, by depositing funds in margin accounts
and using them for high-risk options trading. 26
U.S.C.A. § 1031.


Cases that cite this headnote


[13] Fraud
Falsity of representations and knowledge


thereof


Documentary evidence of wire transfer
authorizations and confirmations for client's
account with investment firm, indicating that
substantial sums flowed constantly between
client and various third-party bank accounts,
attorney trust accounts, and other accounts of
an evidently custodial nature, did not support a
reasonable inference, necessary for aiding and
abetting liability under New York law, that
firm had actual knowledge that client was a
like-kind property exchange intermediary and
had breached its fiduciary duties to real estate
investors and converted their funds, which it
contracted to hold in escrow accounts, by using
the funds for high-risk options trading. 26
U.S.C.A. § 1031.


2 Cases that cite this headnote


[14] Fraud
Falsity of representations and knowledge


thereof


Telephone conference call, during which former
investment advisor on client's corporate account
at investment firm told broker and managers at
the firm to which client had moved its accounts
that client acted as a third-party liaison for real
estate transactions, was insufficient to support a
reasonable inference, as necessary for imposing
aiding and abetting liability under New York
law, that firm had actual knowledge that client
was a like-kind property exchange intermediary
and had breached its fiduciary duties to real
estate investors and converted their funds, which
it contracted to hold in escrow accounts, by
using the funds for high-risk options trading. 26
U.S.C.A. § 1031.


Cases that cite this headnote
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[15] Fraud
Falsity of representations and knowledge


thereof


Testimony from several employees of
investment firm, that they viewed client's
web site homepage, which did not contain
a description of client's business as a like-
kind property exchange intermediary, and a
linked page that had nothing to do with like-
kind exchanges, did not support a reasonable
inference, as necessary for imposing aiding and
abetting liability under New York law, that
firm had actual knowledge that client was a
like-kind property exchange intermediary and
had breached its fiduciary duties to real estate
investors and converted their funds, which it
contracted to hold in escrow accounts, by using
the funds for high-risk options trading.


2 Cases that cite this headnote


[16] Fraud
Falsity of representations and knowledge


thereof


Fact that client's advisors at investment
firm responded to memorandum from
firm's compliance department requesting more
information about client by ignoring request
and praising client's principal as an individual
was not affirmative evidence of firm's actual
knowledge, as necessary for imposing aiding
and abetting liability under New York law,
that client was a qualified like-kind property
exchange intermediary that had breached its
fiduciary duties to real estate investors and
converted their funds by using funds for high-
risk options trading instead of placing them in
escrow accounts, even if advisors responded
obliquely in order to continue reaping substantial
commissions from client. 26 U.S.C.A. § 1031.


Cases that cite this headnote


[17] Fraud
Falsity of representations and knowledge


thereof


A presumed disbelief by jury of allegedly
implausible, self-serving and after-the-fact


testimony by investment firm's witnesses was
not affirmative evidence that firm had actual
knowledge, as necessary under New York law
for imposition of aiding and abetting liability,
that client was a qualified like-kind property
exchange intermediary that had breached its
fiduciary duties to real estate investors and
converted their funds by using funds for high-
risk options trading instead of placing them in
escrow accounts. 26 U.S.C.A. § 1031.


Cases that cite this headnote


[18] Judgment
Newly discovered evidence


New Trial
Power and duty of court in general


A party seeking postjudgment relief on grounds
of newly discovered evidence must satisfy
four requirements: (1) the evidence has been
discovered since the trial; (2) the evidence could
not by due diligence have been discovered earlier
by the movant; (3) the evidence is not merely
cumulative or impeaching; and (4) the evidence
is of such a nature that it would probably change
the result were a new trial to be granted. Rules
Civ.Proc., Rule 60(b)(2), 43B M.G.L.A.


4 Cases that cite this headnote


[19] Courts
Decisions of United States Courts as


Authority in State Courts


In construing Massachusetts rules of civil
procedure, Supreme Judicial Court is guided by
judicial interpretations of the cognate federal rule
absent compelling reasons to the contrary or
significant differences in content.


Cases that cite this headnote


[20] Appeal and Error
Vacating Judgment or Order


Appeal and Error
Refusal to vacate


Trial judge typically has an intimate, first-
hand knowledge of the case, and, thus, is best
positioned to determine whether the justification
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proffered in support of motion for relief from
judgment should serve to override the opposing
party's rights and the law's institutional interest
in finality, and, consequently, appellate court
defers broadly to the judge's informed discretion
in granting or denying relief and reviews the
ruling solely for abuse of that discretion. Rules
Civ.Proc., Rule 60(b)(2), 43B M.G.L.A.


3 Cases that cite this headnote


[21] Appeal and Error
Vacating Judgment or Order


Deferential standard for reviewing a ruling on a
motion for relief from judgment was particularly
appropriate where judge who ruled on the
motion, which was predicated on an assertion
of newly discovered evidence, was not only the
same judge who presided over the trial, but the
same judge who presided over the discovery
phase of the litigation and so was intimately
familiar with the parties' discovery conduct.
Rules Civ.Proc., Rule 60(b)(2), 43B M.G.L.A.


Cases that cite this headnote


[22] Judgment
Newly discovered evidence


New Trial
Nature of action or issue and character of


evidence in general


Newly discovered evidence, that attorney for
nonparty had informed investment firm that his
client had retained account holder at firm as a
like-kind property exchange intermediary to hold
nonparty's funds in an escrow custodial account,
was sufficient to warrant relief from judgment
notwithstanding the verdict (JNOV) granted
to firm based on insufficiency of evidence
to show firm's actual knowledge, required for
aiding and abetting liability under New York
law, that account holder was qualified like-
kind property exchange intermediary that had
breached fiduciary duties to real estate investors
and converted their funds by using them for high-
risk options trading instead of holding them in
escrow accounts. 26 U.S.C.A. § 1031; Rules
Civ.Proc., Rule 60(b)(2), 43B M.G.L.A.


Cases that cite this headnote


[23] Judgment
Newly discovered evidence


New Trial
Time of discovery


New Trial
Efforts to obtain documents or books and


inspection thereof


Fact that real estate investors, who brought
action under New York law against investment
firm for aiding and abetting conversion and
breach of fiduciary duty by qualified like-kind
property exchange intermediary with accounts at
firm, possessed prior to trial a cover letter to firm
from attorney for nonparty who had retained the
same intermediary did not preclude a finding that
evidence supporting investors' posttrial motion
was newly discovered; letter did not, by itself,
show firm's actual knowledge of intermediary's
wrongdoing in using investors' funds to engage
in high-risk options trading instead of holding
them in escrow accounts. 26 U.S.C.A. § 1031;
Rules Civ.Proc., Rule 60(b)(2), 43B M.G.L.A.


1 Cases that cite this headnote


[24] Judgment
Newly discovered evidence


New Trial
Time of discovery


New Trial
Diligence in Procuring Evidence


Even in cases where the “newly discovered”
evidence supporting a motion for posttrial relief
was actually in the plaintiffs' possession before
trial, a judge may nevertheless properly exercise
her discretion to allow the motion. Rules
Civ.Proc., Rule 60(b)(2), 43B M.G.L.A.


Cases that cite this headnote


[25] Judgment
Newly discovered evidence


New Trial
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Efforts to obtain documents or books and
inspection thereof


Real estate investors, who brought posttrial
motion based on newly discovered evidence
on claim under New York law that investment
firm aided and abetted conversion and breach of
fiduciary duty by like-kind property exchange
intermediary that contracted to hold investors'
funds in escrow accounts but used them for high-
risk options trading, could not by due diligence
have previously discovered correspondence
to firm from attorney for nonparty that
allegedly showed firm's actual knowledge of
intermediary's business and of its misdeeds; firm
should have had correspondence in its files,
and pretrial document requests squarely covered
those documents. 26 U.S.C.A. § 1031; Rules
Civ.Proc., Rule 60(b)(2), 43B M.G.L.A.


Cases that cite this headnote


[26] Judgment
Newly discovered evidence


Conduct of the nonmoving party is relevant to
the question whether the party moving for relief
from judgment on ground of newly discovered
evidence exercised due diligence in discovering
the evidence. Rules Civ.Proc., Rule 60(b)(2),
43B M.G.L.A.


2 Cases that cite this headnote


[27] Judgment
Relief awarded in general


Relief from judgment notwithstanding the
verdict (JNOV), rather than reinstatement of jury
verdict for plaintiffs, was appropriate remedy
on claims under New York law that investment
firm aided and abetted conversion and breach of
fiduciary duty by its client, which had contracted
to hold plaintiffs' funds in escrow accounts
as a like-kind property exchange intermediary,
based on newly discovered evidence that firm
had actual knowledge of the nature of client's
business and of client's misdeeds in using
plaintiffs' funds to engage in high-risk options
trading; despite the newly discovered evidence,
disputed issues of material fact existed as


to credibility of witnesses and documentary
evidence. 26 U.S.C.A. § 1031; Rules Civ.Proc.,
Rule 60(b)(2), 43B M.G.L.A.


3 Cases that cite this headnote


Attorneys and Law Firms


**805  John R. Snyder (S. Elaine McChesney, James P.
Lucking, & Doreen M. Rachal with him), Boston, for Merrill
Lynch, Pierce, Fenner & Smith, Inc., & others.


Gary R. Greenberg (Jack E. Robinson & Brooks L. Glahn
with him), Boston, for Benistar Property Exchange Trust
Company, Inc., & others.


Charles Fried, Cambridge & Anthony R. Zelle (John E.
O'Brien, Jr., & Colleen C. Cook, Boston, with them) for the
plaintiffs.


Present: MARSHALL, C.J., GREANEY, IRELAND,
SPINA, & CORDY, JJ.


Opinion


MARSHALL, C.J.


*344  In this appeal we principally consider two questions:
first, whether a Superior Court judge properly granted
judgment notwithstanding the verdict (judgment n.o.v.) to
a defendant on the ground of an “evidentiary gap” in the
plaintiffs' claims, and second, whether she then properly
vacated the judgment n.o.v. and allowed the plaintiffs'
motions for a new trial based on “newly discovered evidence”
that might close that gap. See Mass. R. Civ. P. 50(a), 365
Mass. 814 (1974) (judgment n.o.v.), and Mass. R. Civ. P.
60(b)(2), 365 Mass. 828 (1974) (postjudgment relief on


ground of newly discovered evidence). 3  We affirm.


1. Procedural background. The plaintiffs in these
consolidated *345  actions contracted with the defendant
Benistar Property Exchange Trust Company, Inc. (Benistar
Trust) to hold their funds in escrow while they engaged in
tax-advantaged “like-kind” property exchanges in accordance
with Internal Revenue Code, 26 U.S.C. § 1031 (2006) (§


1031). 4  Rather **806  than safeguarding the plaintiffs'
funds in escrow accounts—as its fiduciary and contractual
duties to the plaintiffs required—Benistar Trust deposited the
funds in margin accounts at Merrill Lynch, Pierce, Fenner &
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Smith, Inc. (Merrill Lynch), and later at UBS PaineWebber
Inc. (PaineWebber), and used the funds to engage in high-risk
uncovered option trading. Benistar Trust ultimately lost more


than $8 million of the plaintiffs' funds. 5


Beginning in January, 2001, the plaintiffs filed actions against
Benistar Trust, Daniel Carpenter (its owner), Molly Carpenter
(its managing director and treasurer; Daniel is her husband),
Martin Paley (its president), a series of entities affiliated with
Benistar Trust that were also controlled by Daniel and Molly


Carpenter, 6  Merrill Lynch, and PaineWebber. The plaintiffs
asserted claims against all of the defendants, including breach
of contract, conversion, breach of fiduciary duty, intentional
misrepresentation, and violation of G.L. c. 93A. In addition,
the plaintiffs alleged that Merrill Lynch and PaineWebber
aided and abetted Benistar Trust's conversion and breach of
fiduciary *346  duty and violated the Connecticut Unfair
Trade Practices Act and the New York Consumer Protection


Act. 7


In March, 2002, the trial judge, who presided over nearly
the entirety of this litigation in the business litigation session
of the Superior Court, allowed the plaintiffs' motion for
summary judgment on their claims against Benistar Trust for
breach of contract and conversion. In July, 2002, the judge
allowed PaineWebber's motion for summary judgment on the
plaintiffs' claims against it. See note 11, infra. After fourteen
days of trial on the remaining claims, during November and
December, 2002, and having heard testimony from more than
a dozen witnesses, a jury found Benistar Trust, Carpenter,


Molly Carpenter, 8  and Paley liable on all of the plaintiffs'
common-law claims. They found Merrill Lynch liable for
aiding and abetting conversion, aiding and abetting breach
of fiduciary duty, and for violating the New York and


Connecticut consumer protection statutes. 9


**807  However, in February, 2003, the judge allowed
Merrill Lynch's motion for judgment n.o.v. on the ground
that the plaintiffs had failed, as a matter of law, to present
sufficient evidence that Merrill Lynch either had “actual
knowledge” of the Benistar defendants' wrongful acts or
provided “substantial assistance” to Benistar's wrongdoing,
as required under New York law, which controlled the


claims. 10  See, e.g., S & K Sales Co. v. Nike, Inc., 816 F.2d
843, 847–848 (2d Cir.1987) (defining elements *347  of
aiding and abetting claim under New York law). See also
infra.


In a posttrial motion, the plaintiffs brought forward evidence
that they asserted was “newly discovered” and would address
the deficiencies the judge had identified in granting judgment
n.o.v. to Merrill Lynch. The judge allowed the plaintiffs'
motion for a new trial under rule 60(b)(2), based on the new
evidence. She reported her decision, along with her previous
decision to grant judgment n.o.v. to Merrill Lynch, to the
Appeals Court, under Mass. R. Civ. P. 64, as amended, 423
Mass. 1410 (1996), see Lyons v. Globe Newspaper Co., 415
Mass. 258, 261 n. 4, 612 N.E.2d 1158 (1993). She also entered
a final judgment against the Benistar defendants under Mass.
R. Civ. P. 54(b), 365 Mass. 820 (1974), from which the
Benistar defendants appealed. The Appeals Court considered
all issues together, and affirmed. Cahaly v. Benistar Property
Exch. Trust Co., 68 Mass.App.Ct. 668, 864 N.E.2d 548
(2007). Merrill Lynch and the Benistar defendants each filed
an application for further appellate review; the plaintiffs filed


an opposition. We granted further appellate review. 11


2. Factual background. 12  The jury could have found
the following: Benistar Trust was a registered Delaware
corporation with a principal place of business in
Massachusetts. It was one of a number of business entities
set up and controlled by Carpenter, a tax attorney and
Connecticut resident. Carpenter was *348  the chairman and
sole shareholder of Benistar Trust. His wife, Molly Carpenter,
was its managing director and treasurer, and Paley, a **808


Massachusetts resident, was its president. 13


The plaintiffs are individuals and entities who in 2000 entered
into written agreements with Benistar Trust in order to secure
for themselves the tax benefits of § 1031 in connection with


sales and purchases of real estate. 14  See note 4, supra. These
agreements, in essence, obligated Benistar Trust (1) to hold
the funds that each plaintiff derived from the sale of real
property in a Merrill Lynch “escrow custodial account” in
the form of either a six per cent “investment account” or
a three per cent money market account, at each plaintiff's
election; (2) to transfer a plaintiff's escrow funds to any seller
of “replacement property,” designated by the plaintiff at such
time and in such manner as the plaintiff specified, see note
4, supra; and (3) if the plaintiff failed to locate a suitable
replacement property within the time permitted under § 1031,
to return the escrow funds, with the applicable interest, to the
plaintiff.


In October, 1998, Carpenter opened accounts at Merrill
Lynch for various of his enterprises, including four accounts
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for Benistar Trust. These were corporate working capital
accounts, and not custodial, depository, or escrow accounts.
His account advisors for all of the Benistar accounts were
Gary Stern and Gerald Levine, financial advisors with
Merrill Lynch's private client group. In setting up the
accounts, Carpenter forwarded to Merrill Lynch Benistar
Trust's certificate and articles of incorporation, bylaws, and
corporate resolutions authorizing the opening of the accounts.
None of these documents identified the nature of Benistar


Trust's business as a § 1031 qualified intermediary. 15


Carpenter signed written representations that the money in the
*349  Benistar Trust accounts belonged to Benistar Trust.


Additionally, Carpenter identified his investment objective
as “income” and his “account risk factor” as “aggressive.”
He requested and received permission from Merrill Lynch to


engage in uncovered option trading 16  in one of the Benistar
Trust accounts, after signing a document acknowledging his
understanding that uncovered options posed “special risks ...


[for] potentially significant losses.” 17


**809  Carpenter was, as he stated on the account form,
an “aggressive” investor. As soon as the accounts were
opened, he engaged in high-volume, high-risk uncovered
trading in puts and calls, concentrating almost exclusively in
the then-booming technology sector. Carpenter often spent
one hour or more each day on the telephone with Levine
or Stern discussing possible trades, consuming far more of
their time than their other clients. However, Benistar's trades
were “totally unsolicited,” meaning that Carpenter himself


controlled all investment decisions. 18  He paid little heed
to Stern's and Levine's repeated admonitions to temper his
trading style by broadening his portfolio into other sectors and
choosing some safer investments.


Carpenter's investment strategy at first yielded profitable
returns, but by the spring of 2000, as the “dot-com
boom” of the late 1990's began to flatten out, his


accounts sustained *350  heavy losses. 19  Merrill Lynch
administrative manager Thomas Rasmussen, branch manager
Hassan Tabbah, and members of Merrill Lynch's compliance
department were concerned about these losses. On September
20, 2000, Rasmussen directed Levine to inform Carpenter
that Merrill Lynch would no longer permit Carpenter to
open uncovered positions in the Benistar Trust account. On
Stern's recommendation, Carpenter moved his accounts to
PaineWebber in October, 2000, where, in less than three
weeks, Benistar Trust lost between $1.2 and $1.3 million. By


the end of December, 2000, PaineWebber began closing out
positions in the Benistar account.


We turn now to the decision of the judge to grant Merrill
Lynch's motion for judgment n.o.v.


[1]  [2]  [3]  3. Judgment notwithstanding the verdict. a.
Standard of review. Because the jury are a pillar of our justice
system, nullifying a jury verdict is a matter for the utmost
judicial circumspection. The touchstone is reasonableness.
We ask whether, construing the evidence most favorably
to the plaintiff, and “without weighing the credibility of
the witnesses or otherwise considering the weight of the
evidence, the jury reasonably could have returned a verdict for
the plaintiff.... To be reasonable, the inference [or conclusion]
‘must be based on probabilities rather than possibilities and
cannot be the result of mere speculation and conjecture.’ ”
Phelan v. May Dep't Stores Co., 443 Mass. 52, 55, 819 N.E.2d
550 (2004), quoting Tosti v. Ayik, 394 Mass. 482, 494, 476
N.E.2d 928 (1985), and McEvoy Travel Bur., Inc. v. Norton
Co., 408 Mass. 704, 706 n. 3, 563 N.E.2d 188 (1990). See
Tennant v. Peoria & P.U. Ry., 321 U.S. 29, 35, 64 S.Ct. 409,
88 L.Ed. 520 (1944). “[We] consider whether ‘anywhere in
the evidence, from whatever source derived, any combination
of circumstances could be found from which a reasonable
inference could be drawn’ in favor of the nonmoving party.”
Phelan v. May Dep't Stores Co., supra, quoting McEvoy
Travel Bur., Inc. v. Norton Co., supra. With these principles
in mind, we turn now to the merits.


[4]  b. Aiding and abetting liability. The claims against
Merrill Lynch for aiding **810  and abetting breach of
fiduciary duty and aiding *351  and abetting conversion
arise under New York common law, where it is well settled
that the plaintiff must show “(i) the existence of a violation
by the primary wrongdoer; (ii) knowledge of this violation
by the aider and abettor; and (iii) proof that the aider and
abettor substantially assisted in the primary wrong.” Ryan
v. Hunton & Williams, U.S. Dist. Ct., No. 99–CV–5938
(JG), 2000 WL 1375265 (E.D.N.Y. Sept. 20, 2000). See S
& K Sales Co. v. Nike, Inc., 816 F.2d 843, 847–848 (2d
Cir.1987); Mazzaro de Abreu v. Bank of Am. Corp., 525
F.Supp.2d 381, 387 (S.D.N.Y.2007); A.I.A. Holdings, S.A.
v. Lehman Bros., U.S. Dist. Ct., No. 97 Civ. 4978(LMM),
2002 WL 88226 (S.D.N.Y. Jan. 23, 2002); Cromer Fin.
Ltd. v. Berger, 137 F.Supp.2d 452, 470 (S.D.N.Y.2001);
Nigerian Nat'l Petroleum Corp. v. Citibank, N.A., U.S. Dist.
Ct., No. 98 Civ. 4960(MBM), 1999 WL 558141 (S.D.N.Y.
July 30, 1999); Williams v. Bank Leumi Trust Co., U.S. Dist.
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Ct., No. 96 Civ. 6695(LMM), 1997 WL 289865 (S.D.N.Y.
May 30, 1997); Kolbeck v. LIT Am., Inc., 939 F.Supp.
240, 245 (S.D.N.Y.1996), aff'd, 152 F.3d 918 (2d Cir.1998).
See also Restatement (Second) of Torts § 876(b) (1977)
(“For harm resulting to a third person from the tortious
conduct of another, one is subject to liability if he ...
knows that the other's conduct constitutes a breach of duty
and gives substantial assistance or encouragement to the
other ...”). The plaintiffs have cleared the first hurdle of
the evidentiary requirements: establishing that the Benistar
defendants both breached their fiduciary duties to them and
wrongfully converted their funds. The question is whether
they provided evidence sufficient for the jury reasonably
to conclude that Merrill Lynch had “knowledge of” and
“substantially assisted” the Benistar defendants. Ryan v.
Hunton & Williams, supra. The plaintiffs concede that the
lengthy trial did not yield direct evidence of knowledge
or substantial assistance. They argue, however, that the
“indirect, circumstantial evidence” of these two elements
was “overwhelming.” No jury reasoning from the evidence,
however, would have been overwhelmed.


[5]  [6]  [7]  c. Knowledge of a violation. We first
consider whether, viewing the evidence in its light most
favorable to the plaintiffs, the jury reasonably could have
inferred that Merrill Lynch “knew” of the primary wrongs
committed by the Benistar defendants. The knowledge
requirement of a New York aiding and abetting *352  claim
demands a showing of “actual knowledge” of the underlying
wrongdoing. See Kolbeck v. LIT Am., Inc., supra at 246,
and cases cited. That the aiding and abetting defendant has
been proven to have had notice or “constructive knowledge”
of the underlying wrong will not suffice. See, e.g., Ryan v.
Hunton & Williams, supra (on motion to dismiss, allegations
that defendant suspected underlying fraud insufficient to aver
“actual knowledge”). See also Kolbeck v. LIT Am., Inc.,
supra at 248 (absent fiduciary duty to plaintiff, defendants'
knowledge of accusations of fraud against primary wrongdoer
insufficient to impute requisite “actual knowledge” for


purposes of aiding and abetting liability). 20  The plaintiffs
are not required to produce a “smoking gun,” however.
Actual knowledge “may be implied from a strong inference
of fraudulent intent,” Mazzaro de Abreu v. Bank of Am. Corp.,
supra at 388.


**811  On appeal the plaintiffs set out six “categories of
evidence” that they argue form the basis of a reasonable
inference that Merrill Lynch had “actual knowledge” of the
Benistar defendants' underlying wrongdoing. They also argue


that the jury could reasonably have inferred actual knowledge
from disbelief of the Merrill Lynch defendants' testimony. On
both points, we disagree.


[8]  [9]  [10]  As to evidence, the plaintiffs rely strongly on
a September 22, 2000, letter Carpenter wrote to Rasmussen,
protesting Merrill Lynch's decision to prohibit opening new


positions in the Benistar Trust account. 21  In the letter
Carpenter stated, among other things: “We have chosen
Merrill [Lynch] as our depository *353  for our clients so
we cannot move the funds elsewhere. If we cannot trade at
Merrill [Lynch], we cannot trade anywhere, and you will have
doomed us to our losses in a volatile market that we were
perfectly positioned to profit from.” To the plaintiffs, the
words “depository” and “clients” were sufficient to inform
Merrill Lynch that the Benistar Trust account contained third-
party funds and that Carpenter was appropriating those funds
for his own use in violation of his fiduciary duty to the


third parties. 22 , 23  The link posited by the plaintiffs requires
many intermediate conclusions for which there was no
evidence: for instance, that the funds in the Benistar Property
account were third-party funds contractually required to be
held in escrow and that Benistar Trust's agreements with the
third parties did not permit using the funds for speculative
trading. Even assuming, arguendo, that the letter signified that
Benistar Trust had **812  some unspecified fiduciary duty
to third-party clients relevant to the corporate accounts, the
“relevant ‘knowledge’ for liability to attach in a fiduciary's
breach of duty is knowledge as to the primary violator's
status as a fiduciary and knowledge that the primary's
conduct contravenes a fiduciary duty” (emphasis added).
A.I.A. Holdings, S.A. v. Lehman Bros., supra, quoting *354
Diduck v. Kaszycki & Sons Contrs., 974 F.2d 270, 282–283
(2d Cir.1992). It takes a leap in speculation, an impermissible
leap for a jury, to tie the September 22 letter to Merrill Lynch's
“actual knowledge” of the underlying tortious behavior. See
Sheehan v. Goriansky, 317 Mass. 10, 17, 56 N.E.2d 883
(1944), quoting Davis v. Boston Elevated Ry., 222 Mass. 475,
479, 111 N.E. 174 (1916) (jury's conclusion must be “the
result of logical reasoning from established facts”).


[11]  [12]  The plaintiffs' second category of evidence
is similarly unpersuasive. This category of evidence is
comprised of Rule 405 of the Rules of the New York Stock
Exchange, Rule 3210 of the Rules of the National Association
of Securities Dealers, and Merrill Lynch compliance policies
that, in summary, require a broker or financial adviser to
use “due diligence” to “know the client” when opening and
managing the client's investment accounts. The plaintiffs
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argue that, because Stern and Levine both testified that
they complied with the “know your client” rules, the jury
reasonably could conclude that Stern and Levine, and thus
Merrill Lynch, knew about the nature of Benistar Trust's


business 24  and also the nature of its wrongdoing. 25  The
jury might have believed Stern's and Levine's testimony that
they followed the “know your client” rules, in which case
the jury reasonably could infer that Stern and Levine knew
the nature of Benistar Trust's services. Or the jury might
have disbelieved the brokers, in which case they reasonably
could infer that Stern and Levine failed to follow the “know
your client” rules. Neither alternative translates to affirmative
evidence that Merrill Lynch had actual knowledge that the
Benistar Trust account contained third-party funds, and that
Carpenter's high-risk options trading in the Benistar Trust
account was in breach of its fiduciary duties.


[13]  *355  Third, the plaintiffs laid before the
jury voluminous documentary evidence of wire transfer
authorizations and wire transfer confirmations for the
Benistar Trust account that indicated that substantial sums
flowed constantly between Benistar Trust and various third-
party bank accounts, attorney trust accounts, and other


accounts of an evidently custodial nature. 26  A jury may well
have agreed with the plaintiffs that Merrill Lynch's apparent
indifference to the large volume of wire transfers was in
derogation of its own written policies for detecting “con


games” and **813  “scams” 27  (although, as the judge noted,
the heavy traffic in wire transfers in the Benistar Trust account
was consistent with Carpenter's alleged representations to
Merrill Lynch that Benistar Trust bought and sold real
estate). At most, this conclusion leads reasonably to the
inference that Merrill Lynch “should have been aware” of
possible wrongdoings in the account. However, constructive
knowledge is not “actual knowledge.” See, e.g., Mazzaro
de Abreu v. Bank of Am. Corp., 525 F.Supp.2d 381, 388
(S.D.N.Y.2007) (knowledge of nature of transfers from bank
account and large sums of money in account do not imply
“actual knowledge of the underlying fraud”); Ryan v. Hunton
& Williams, U.S. Dist. Ct., No. 99–CV–5938 (JG), 2000
WL 1375265 (E.D.N.Y. Sept. 20, 2000) (bank officer's
authorization of large volume of transfers between primary
defendant's account and subaccounts does “not create an
inference of knowledge of” fraudulent scheme). See also
Nigerian Nat'l Petroleum Corp. v. Citibank, N.A., U.S. Dist.
Ct., No. 98 Civ. 4960(MBM), 1999 WL 558141 (S.D.N.Y.
July 30, 1999) (allegations of knowing or reckless disregard
of irregularities in wire transfers and other “badges of fraud”


do not give rise to inference, “let alone a ‘strong inference’ ”
of underlying fraud).


[14]  Fourth, the jury heard testimony concerning a telephone
conference call on December 19, 2000, among Stern,
PaineWebber *356  compliance manager Lori Enright,
Mitchell Rock (Stern's close friend and Benistar's broker at


PaineWebber), 28  and Steven Feit (the PaineWebber branch
manager) in response to PaineWebber's concern about losses
in the Benistar account. Enright took notes of the conference.
Both Feit's testimony (in deposition) and Enright's testimony
and notes reflect that Stern told them that Benistar Trust acted


“as a third party liaison for real estate transactions.” 29  From
what we have said above, it is clear that Stern's information
is insufficient to prove actual knowledge of Benistar Trust's
fraudulent schemes.


[15]  [16]  We need not discuss at length the plaintiffs' two
remaining categories of evidence. Testimony from several
Merrill Lynch employees that they viewed the Benistar
Web site homepage (which did not contain a description
of Benistar Trust's business) and a linked page that had
nothing to do with § 1031 like-kind exchanges has no
probative value in establishing Merrill Lynch's knowledge of


the primary wrongdoing. 30  That Levine and Stern chose to
respond to a memorandum from their compliance department
requesting more information about Benistar Trust by ignoring
the request and praising Carpenter as an individual cannot
be converted into affirmative evidence of the underlying
**814  fraud, even if, as the plaintiffs maintain, Levine


and Stern responded obliquely in order to continue reaping
substantial commissions from Benistar. See Mazzaro de
Abreu v. Bank of Am. Corp., supra at 388–389 (allegations
of “profit motive”—garnering of “substantial” transaction
fees—insufficient of itself to support inference of actual
knowledge of underlying fraud generating fees).


The indirect, circumstantial evidence amassed at trial may
suggest that Merrill Lynch knew the nature of Benistar Trust's
*357  business. But it does not erase the evidentiary lacunae


between Merrill Lynch's knowledge of Benistar Trust's
services and knowledge that Benistar Trust was violating its
fiduciary agreements to clients and converting client funds by
trading in the Benistar Trust corporate account. Crucially, no
evidence of Merrill Lynch's actual knowledge of Benistar's
agreements with its clients was presented at trial. Cf. Cronin
v. Executive House Realty, U.S. Dist. Ct., No. 80 Civ. 7254,
1982 WL 1303 (S.D.N.Y. May 5, 1982) (judgment n.o.v.
not appropriate on claim for aiding and abetting under New
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York law where bank official was informed by one business
partner that offering memorandum on which “loan write-up”
was based misrepresented another partner's financial status).


[17]  Because the six categories of evidence do not support
a permissible inference of actual knowledge, the plaintiffs
gain nothing by claiming that their evidence acquires
“independent, confirmatory force” when considered in light
of the jury's presumed disbelief of the “implausible,” “self-
serving” and “after-the-fact” testimony of Merrill Lynch
witnesses on key points. Nor can a jury's disbelief of
the Merrill Lynch testimony reasonably be viewed as
independent affirmative evidence supporting a conclusion
that Merrill Lynch had the requisite actual knowledge of the
Benistar defendants' wrongful actions. None of the cases the


plaintiffs rely on helps their cause. 31  There was no error.


**815  d. Substantial assistance of the wrongful conduct.


The judge *358  also concluded that the plaintiffs had failed
to prove the third prong of a New York aiding and abetting
claim: that Merrill Lynch substantially assisted in furthering
the Benistar defendants' wrongful conduct. See Ryan v.
Hunton & Williams, supra. Our conclusion that the plaintiffs
have not met their burden of showing that Merrill Lynch
had actual knowledge of the Benistar defendants' underlying
tortious conduct on the evidence adduced at trial, and our
affirmance of the judge's order allowing a motion for a new
trial on the claims against Merrill Lynch, make it unnecessary


to address the issue of substantial assistance. 32


We consider now whether the judge properly ordered a new
trial on the claims against Merrill Lynch.


4. New trial under Mass. R. Civ. P. 60(b)(2). In a posttrial
motion, the plaintiffs brought forward evidence that they
argued addressed the specific deficiencies in their case that
led the judge to allow Merrill Lynch's motion for judgment
n.o.v. We conclude that the judge did not abuse her discretion
in granting the plaintiffs a new trial based on this evidence.


a. Discovery. The plaintiffs' request for posttrial relief must
be situated in the context of the contentious discovery
disputes which marred this litigation, and in which Merrill
Lynch repeatedly and over a considerable period before,
right up to and during the trial failed to meet its discovery
obligations despite multiple and focused discovery requests
of the plaintiffs.


Merrill Lynch produced a limited, initial set of documents
in *359  March, 2001, in response to two subpoenas duces


tecum from the plaintiffs. 33  However, Merrill Lynch then
refused to answer the plaintiffs' interrogatories and document
requests for the six months from October, 2001, until a motion
to compel was allowed in March, 2002, first arguing that
it was not subject to interrogatories or document requests
because it was not yet a party defendant, and later arguing
that it was not subject to such requests because “by the time
Merrill Lynch was made a party ... the deadline for discovery


had already clearly passed.” 34


The judge allowed the plaintiffs' motion to compel Merrill


Lynch to respond to written discovery in March, 2002. 35


This **816  was not the end of the matter, however.
Merrill Lynch's refusal to produce certain other documents,
in particular its policy and procedure manuals, led to
additional rounds of increasingly specific motions to compel


production. 36  Numerous documents *360  responsive to the
plaintiffs' requests for Merrill Lynch's records concerning
the Benistar account were not produced by Merrill Lynch
until much later—in some cases, until the middle of the trial.
Meanwhile, Merrill Lynch fought a separate battle on the


issue of depositions. 37


On the eve of trial in late November, 2002, Merrill
Lynch produced additional relevant documents concerning


its internal review of the Benistar account. 38  On the second
day of trial, Merrill Lynch disclosed information about the
expected testimony of one of its witnesses, Rasmussen, the
Merrill Lynch employee who had made the decision to shut
down the Benistar account, and whom the plaintiffs had
unsuccessfully attempted to depose in advance of trial. This
information led the plaintiffs to suspect that Rasmussen's
files, which should have included documents concerning
Merrill Lynch's supervision of the Benistar account, had
not been produced to the plaintiffs. The plaintiffs therefore
moved for the immediate production of those documents,
along with those of another witness.


On Sunday, December 1, 2002, at around 8 P.M., after pretrial
motions and the first five days of trial, and with testimony
set to resume the next morning after a Thanksgiving hiatus,
Merrill Lynch transmitted additional documents by facsimile
to the plaintiffs. These documents, and more that Merrill
Lynch produced the next morning as the trial resumed,
included documents related to Merrill Lynch's supervision
of the Benistar account that Merrill Lynch admitted it
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previously had not *361  produced. 39 , 40  The plaintiffs
argued **817  that these documents, which contained “many
new names” the plaintiffs previously had not seen, and
some of which concerned Merrill Lynch's internal compliance
review of the Benistar account, fell within not only the
plaintiffs' discovery requests dating back to 2001, but also
multiple motions to compel production that the judge had
allowed.


It is undisputed that even after this additional extraordinarily
late round of document production, Merrill Lynch at no time
produced the documents described below, which became the
subject of the plaintiffs' rule 60(b)(2) motion for a new trial.


[18]  [19]  b. Mass. R. Civ. P. 60(b)(2). The purpose of
rule 60, which governs posttrial relief, is “to strike a proper
balance between the conflicting principles that litigation must
be brought to an end and that justice should be done.” 11
C.A. Wright, A.R. Miller, & M.K. Kane, Federal Practice and
Procedure § 2851 (2d ed.1995). A party seeking postjudgment
relief on grounds of “newly discovered evidence” invokes
rule 60(b)(2), and must satisfy four requirements: “(1) the
evidence has been discovered since the trial; (2) the evidence
could not by due diligence have been discovered earlier by
the movant; (3) the evidence is not merely cumulative or
impeaching; and (4) the evidence is of such a nature that
it would probably change the result were a new trial to be
granted.” United States Steel v. M. DeMatteo Constr. Co., 315
F.3d 43, 52 (1st Cir.2002), citing Mitchell v. United States,


141 F.3d 8, 18 (1st Cir.1998). 41


[20]  [21]  The trial judge “typically has an intimate,
first-hand knowledge *362  of the case, and, thus, is best
positioned to determine whether the justification proffered
in support of a [r]ule 60(b) motion should serve to override
the opposing party's rights and the law's institutional interest
in finality.” Karak v. Bursaw Oil Corp., 288 F.3d 15,
19 (1st Cir.2002). “Consequently, we defer broadly to the
[judge's] informed discretion in granting or denying relief
from judgment, and we review [the] ruling solely for abuse of
that discretion.” Id. This deferential standard is particularly
appropriate where, as here, the judge who ruled on the rule
60(b)(2) motion is not only the same judge who presided
over the trial, but also the same judge who presided over
the discovery phase of the litigation and so was intimately
familiar with the parties' discovery conduct.


[22]  c. Newly discovered evidence: Patterson. The newly
discovered evidence submitted by the plaintiffs was twofold:


an affidavit and accompanying exhibits submitted **818
by a Massachusetts attorney not affiliated with the litigation
and an affidavit submitted by the defendant Paley. The more
significant of these was the affidavit and accompanying
exhibits provided by attorney David Patterson of Newton.
In 1998, Patterson represented an individual who sought to
effectuate a § 1031 transaction, and who retained Benistar


as the qualified intermediary for the property exchange. 42


According to findings of fact of the judge, between October
21 and 23, 1998, Patterson communicated several times by
telephone and in writing with Merrill Lynch's Levine in order,
in Patterson's words, to “make sure specifically that Merrill
Lynch understood that these were escrow funds, and that
[Merrill Lynch had] a general understanding of how this


transaction was meant to work.” 43  Levine was not a mere
passive recipient of information from Patterson. He actively
sought to respond to Patterson's concerns. On October 22,
Levine *363  responded to a request from Patterson by
transmitting to him some account forms by facsimile. The
next day, Patterson sent Levine, both by mail and by facsimile
transmission, a copy of the escrow agreement that his client
had signed with Benistar regarding the funds to be kept at
Merrill Lynch, and a copy of the exchange agreement that
his client had signed with Benistar and the seller of the
property she was purchasing through the § 1031 transaction,
along with a cover letter. The escrow agreement, which is
titled “Escrow Agreement” in bold capital letters, explains
in some detail that Patterson's client, in order to effectuate a
§ 1031 property exchange, “will be depositing with Benistar
an amount of funds to be deposited in the Benistar accounts
at Merrill Lynch,” and that these funds are to be held in an
“escrow custodial account” at Merrill Lynch for the benefit of
Patterson's client. The exchange agreement makes abundantly
clear the nature of the § 1031 transaction and Benistar's role


as an intermediary. 44


Years after Patterson's client's transaction was completed,
Patterson saw a newspaper article in the Boston Globe
about the trial and subsequent proceedings in this case and,
with his client's permission, contacted the plaintiffs' counsel.
In March, 2004, he provided an affidavit attesting to his
communications with Levine, along with copies of the written
communications and telephone and billing records indicating
the relevant telephone calls and corroborating the dates of the
facsimiles.


The import of this evidence is readily apparent. Far from
being merely cumulative or impeaching, it cuts to the
heart of Merrill Lynch's argument in its successful motion
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for judgment n.o.v. that Merrill Lynch had no “actual
knowledge” of the nature of Benistar Trust's business or the
nature of its misdeeds. In a May, 2002, pretrial affidavit in
support of Merrill Lynch's motion for summary judgment,
and again at trial, Levine denied knowing any of these facts
about Benistar Trust's business during the relevant period;
Levine also pointedly denied having any contact with any of


Benistar Trust's clients in **819  *364  Massachusetts. 45


Moreover, Levine testified at trial that, if he had been aware
that the Benistar Trust account held third-party or client
funds, Merrill Lynch would not have permitted Benistar Trust
to open corporate accounts or to engage in option trading
with the funds. In light of subsequent developments, it would


be reasonable for a jury not to credit this testimony. 46  In
allowing Merrill Lynch's motion for judgment n.o.v., the
judge found that there was “no dispute” that “no one at Merrill
Lynch ever saw any of the written agreements” that would
have revealed that the funds were being held in escrow for
the benefit of the plaintiffs, to whom Benistar Trust owed a
fiduciary duty as an intermediary, a conclusion that cannot be


sustained in the face of the Patterson evidence. 47


The Patterson evidence, if believed, shows what Merrill
Lynch knew about Benistar Trust's business, its arrangements
with its clients, and its misdeeds, allowing a jury to find, in
the judge's words, that Merrill Lynch “knew one or more of
the other defendants was or were breaching fiduciary duties
owed to clients, converting client funds, or both.” The judge
found the Patterson evidence credible and persuasive. In
light of that, she made specific findings that Merrill Lynch
was in direct communication *365  with the Massachusetts
representative of at least one Benistar client, and that in the
course of this communication, that representative (Patterson)
sent Merrill Lynch multiple copies of the legal agreements
specifying Benistar's role as an intermediary holding third-
party funds in escrow in its account at Merrill Lynch. In
addition, the judge found that, notwithstanding Levine's
amended affidavit testimony to the contrary, see note 47,
supra, in fact Patterson did explain to Levine, in a telephone
conversation, both the nature of a § 1031 exchange and the
fact that Patterson's client's funds would be held in escrow
at Merrill Lynch in the Benistar account. She concluded
that such evidence satisfied the requirements of rule 60(b)
(2). It “is not merely cumulative or impeaching” and “is of
such a nature that it would probably change the result were
a new trial to be granted,” satisfying the third and fourth
requirements of the rule. United States Steel v. M. DeMatteo
Constr. Co., 315 F.3d 43, 52 (1st Cir.2002).


[23]  [24]  We reject Merrill Lynch's contention that the
Patterson evidence was **820  not, in fact, “discovered
since the trial” or, in the alternative, that it could “by due
diligence have been discovered earlier by the movant.” Id.
The basis for both of these claims is the undisputed fact
that the cover letter from Patterson to Levine was in the
plaintiffs' possession before trial. It was not Merrill Lynch
that produced this document, or any other record of Levine's
communications with Patterson. A copy of the cover letter
sent by Patterson to Levine was produced by Paley in


response to the plaintiffs' pretrial document request. 48  In any
event, as the judge noted, the cover letter, by itself, would not


establish “actual knowledge” on the part of Merrill Lynch. 49


It is Patterson's affidavit, which details his oral and written
communications with Merrill Lynch, that gives the document
Paley  *366  produced in discovery its meaning and force.
It is undisputed that the Patterson affidavit itself, along
with the escrow agreement, the § 1031 property exchange
agreement, and the records of telephone conversations and
facsimiles that together comprise the Patterson evidence,
have all been discovered “since the trial.” Merrill Lynch's
sweeping statement that “the ‘newly’ discovered Patterson
documents had been produced to and were in possession of


plaintiffs' counsel” before trial is far from accurate. 50


[25]  We also agree with the judge that the plaintiffs met
their burden of showing that the Patterson evidence could not
by due diligence have been discovered earlier by the movant.
Parties to litigation are required to exercise due diligence
in the search for relevant information, but the degree of
diligence required to satisfy the strictures of rule 60(b)(2)
is not unlimited. See Kettenbach v. Demoulas, 901 F.Supp.
486, 495 (D.Mass.1995) ( “failure to pursue discovery to the
utmost limit does not preclude a successful Rule 60[b][2]
motion”), citing Krock v. Electric Motor & Repair Co., 339
F.2d 73, 74–75 (1st Cir.), cert. denied, 377 U.S. 934, 84 S.Ct.
1338, 12 L.Ed.2d 298 (1964) (failing to make full use of
discovery does not require finding of lack of due diligence).


This is not a case where the movant under rule 60(b)(2)
failed to make the discovery requests of the nonmoving party
that would have yielded the evidence before trial. See, e.g.,
Zurich N. Am. v. Matrix Serv., Inc., 426 F.3d 1281, 1290 (10th
Cir.2005) (documents not newly discovered when plaintiff
knew documentation was missing “almost a year prior to
the start of trial,” made “no attempt to explicitly include it”
in the discovery process, and abandoned its requests for the
documents for over one year). This is not a case where the
movant failed to exercise due diligence by failing to call
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an important witness of whom the moving party was aware
before trial, see Parrilla–Lopez **821  v. United States, 841
F.2d 16, 19 (1st Cir.1988) ( “the appellant himself admits
that he was aware, before trial, *367  of the policeman's
identity and knowledge concerning the accident”); or making
a strategic choice not to pursue the evidence, see Knott v.
Racicot, 442 Mass. 314, 325, 812 N.E.2d 1207 (2004), or
failing to exercise “even minimal diligence.” Karak v. Bursaw
Oil Corp., 288 F.3d 15, 19 (1st Cir.2002) (moving party “fails
to explain why this evidence could not have been found,
well before the entry of judgment, in the exercise of even
minimal diligence”). Here the plaintiffs' repeated efforts at
increasingly tailored discovery were impeded at nearly every
turn by Merrill Lynch.


[26]  It is unnecessary to decide whether Merrill Lynch
deliberately withheld or destroyed the key documents that
it did not produce. However, as the judge found, “it is
at least fair to say that Merrill Lynch should have had
these documents in its files, which would have led to


their production” 51  (emphasis in original). The plaintiffs
made pretrial document requests that squarely covered the
documents. A party “treads on thin ice when he argues that
[the plaintiffs] could have uncovered [the evidence] had [the]
[p]laintiffs been more persistent in pursuing depositions and
document discovery when several [court] orders ... were
necessary to compel discovery to move forward.” Kettenbach
v. Demoulas, 901 F.Supp. 486, 495 (D.Mass.1995). It
would reward obstruction of the orderly process of litigation
effectively to penalize the plaintiffs for failing to discover
what Merrill Lynch, for whatever reason, failed to produce
in a timely manner, or failed to produce at all. The conduct
of the nonmoving party is relevant to the question whether
the moving party in a rule 60(b)(2) motion exercised due
diligence. See, e.g., Alpern v. UtiliCorp United, Inc., 84 F.3d
1525, 1536 (8th Cir.1996); Kettenbach v. Demoulas, supra
(rule 60[b][2] motion *368  allowed as to newly discovered
tape recording containing an incriminating conversation with
person who was apparently coconspirator with defendant
where plaintiff's failure to depose coconspirator, whose
identity was unknown before trial but might have been
discovered, was due in part to defendant's own discovery
abuses). We conclude that the judge, who was, as we noted
earlier, intimately familiar with both the plaintiffs' attempts
to obtain discovery and Merrill Lynch's resistance to that
discovery, did not abuse her discretion in finding no lack of
due diligence on the part of the plaintiffs.


d. Newly discovered evidence: Paley. The plaintiffs also
offered as newly discovered evidence a separate affidavit
from Paley. At trial, Paley invoked his Fifth Amendment
privilege against self-incrimination and refused to answer
any questions. See note 13, supra. In his posttrial affidavit,
Paley averred that in October, 1998, he had at least one
very specific conversation with Levine in which he explained
Benistar Trust's business as an intermediary for § 1031
transactions, and **822  explained that the funds in the
Benistar Trust account at Merrill Lynch were third-party
client funds. The judge found that the Paley evidence, if
credible, would support the conclusion that Merrill Lynch
had “actual knowledge” that the Benistar Trust account
contained funds held in escrow for third-party clients, and
provided “substantial assistance” to Benistar in misusing
those funds. On the other hand, she also concluded that Paley's
credibility was “extremely questionable” because his sworn
statement was given in return for the plaintiffs' agreement
to release Paley from damages “well in excess of $16
million.” Because the Patterson evidence alone was sufficient
to warrant allowing the plaintiffs' motion for posttrial relief
under rule 60(b)(2), we need not reach the question whether


the Paley evidence alone would justify a new trial. 52  The
plaintiffs are free to attempt to introduce the Paley evidence
at the new trial.


[27]  The plaintiffs argue that, rather than granting a new
trial, the court should allow their motion to reinstate the
jury verdict. We *369  are mindful of the burden on all
parties that a new trial represents. But the judge was correct
in concluding that the plaintiffs' preferred remedy would be
inappropriate here. Even after the introduction of the newly
discovered evidence, disputed issues of material fact remain;
the credibility of the witnesses and documentary evidence
must be weighed by the fact finder. As the plaintiffs would
not be entitled to summary judgment, they are not entitled to
reinstate the jury verdict.


5. Remaining claims. The judge denied the motion of
Carpenter, Molly Carpenter, and Benistar Ltd. to dismiss the
claims against them for lack of personal jurisdiction. The
Benistar defendants argue on appeal that the judge lacked
personal jurisdiction over any of the Benistar defendants with
the exception of Benistar Trust. We have carefully considered
their arguments in light of the evidence on the question.
For essentially the reasons articulated by the judge and by
the Appeals Court, we affirm. See Cahaly v. Benistar Prop.
Exch. Trust Co., 68 Mass.App.Ct. 668, 676–677, 864 N.E.2d
548 (2007). The Benistar defendants also appeal from the
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judge's denial of their motion for a new trial. Again, after
careful consideration of the arguments, and for essentially the
reasons articulated by the judge and by the Appeals Court,
we affirm. See id. at 677–678, 864 N.E.2d 548. After careful
consideration we likewise reject the remaining contentions of
the Benistar defendants for essentially the reasons offered by
the trial judge and the Appeals Court. See id. at 678–81, 864
N.E.2d 548.


6. Conclusion. For the reasons set forth above, we affirm
the denial of the Benistar defendants' motion for a new trial
and the entry of judgment against the Benistar defendants.


We affirm the decision to grant judgment n.o.v. to Merrill
Lynch. We affirm the decision granting the plaintiffs a
new trial of their claims against Merrill Lynch. We remand
the consolidated cases to the Superior Court for further
proceedings consistent with this opinion.


So ordered.


Parallel Citations


885 N.E.2d 800


Footnotes


1 Benistar Ltd.; Benistar Employer Services Trust Corporation; Benistar Admin. Services, Inc.; Carpenter Financial Group, LLC; Molly


Carpenter; Daniel E. Carpenter; Merrill Lynch, Pierce, Fenner & Smith, Inc.; and U.S. Property Exchange.


2 Jeffrey M. Johnston vs. Benistar Property Exchange Trust Company, Inc., & others. Massachusetts Lumber Company, Inc. vs. Benistar


Property Exchange Trust Company, Inc., & others. Bellemore Associates, LLC vs. Benistar Property Exchange Trust Company, Inc.,


& others. Joseph Iantosca & others vs. Benistar Property Exchange Trust Company, Inc., & others. R & B Enterprises, Inc. vs. Benistar


Property Exchange Trust Company, Inc., & others. Byron Darling vs. Benistar Property Exchange Trust Company, Inc., & others.


3 The trial judge treated the plaintiffs' motion, which was styled as a motion for reinstatement of the jury verdict, as a motion for a


new trial, allowed the motion, and granted that relief.


4 Title 26 U.S.C. § 1031 (2006) allows a seller of property to defer recognition of a capital gain on certain real estate transactions by


using the proceeds of the sale to purchase “like-kind” property within 180 days. 26 U.S.C. § 1031(a)(3). In order to take advantage


of this rule, the funds must be transferred to an escrow account, qualified trust, or qualified intermediary pending the purchase of


replacement property. Benistar Trust advertised itself as a “qualified intermediary” under § 1031.


5 The jury awarded $8,644,150 in compensatory damages to the plaintiffs, divided in the following way to reflect each plaintiff's losses:


Gail Cahaly, $992,230; Jeffrey Johnston, $541,930; Massachusetts Lumber, $3,237,190; Joseph Iantosca, $2,913,306.86; Belridge


Corporation, $514,834.14; and Bellemore Associates, $444,659.


6 Benistar Admin. Services, Inc.; Benistar Employer Services Trust Corporation; Benistar Ltd.; Carpenter Financial Group, LLC; and


U.S. Property Exchange. For simplicity, we shall sometimes refer collectively to Benistar Trust, Daniel Carpenter, Molly Carpenter,


Martin Paley, and the named affiliated entities as the “Benistar defendants.” We shall refer to Daniel Carpenter as “Carpenter.”


7 The plaintiffs' various complaints list additional causes of action against Merrill Lynch, Pierce, Fenner & Smith, Inc. (Merrill Lynch),


and some of the other defendants that were dismissed during the litigation, do not appear to have been litigated, or otherwise have


no bearing on this appeal.


8 The only claim before the jury with respect to Molly Carpenter was breach of fiduciary duty as to three of the plaintiffs: Joseph


Iantosca, Belridge Corporation, and Bellemore Associates. The jury found her liable to all three. Not every cause of action was


asserted against each of the other Benistar defendants, a fact that has no bearing on this appeal.


9 After a separate bench trial in March, 2003, the judge found the Benistar defendants, with the exception of Molly Carpenter, liable


under G.L. c. 93A, and awarded attorney's fees to the plaintiffs. In September, 2003, after a further separate bench trial, the judge


found that it was necessary and appropriate to pierce the corporate veil and extend liability to the remaining Benistar defendants, five


corporations controlled by Daniel and Molly Carpenter. See note 6, supra.


10 The judge also granted judgment n.o.v. on the New York and Connecticut statutory claims for reasons derivative of her setting aside


the jury's verdicts on the aiding and abetting claims.


11 The plaintiffs' claims against UBS PaineWebber, Inc. (PaineWebber), are not before us. PaineWebber prevailed on those claims in the


Superior Court and in the Appeals Court. The plaintiffs neither sought further appellate review of their claims against PaineWebber nor


requested, in their opposition to the applications for further appellate review filed by the other defendants, that this court also review


their claims against PaineWebber in the event that one or both of the other defendants' applications was allowed. The applications


filed by the other defendants (Merrill Lynch and the Benistar defendants) did not seek relief against PaineWebber. See Bradford


v. Baystate Med. Ctr., 415 Mass. 202, 204, 613 N.E.2d 82 (1993) (“as to a multiple party, multiple issue case ... a party successful


in the Appeals Court [such as PaineWebber] as to whom an application for further appellate review does not seek relief need not
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be concerned with the proceedings before us involving other parties”); Ford v. Flaherty, 364 Mass. 382, 386–387, 305 N.E.2d 112


(1973) (plaintiff's claims against third-party defendant not before the court because no further appellate review of any claim against


it was sought).


12 We recite only such facts as are pertinent to our inquiry, reserving recitation of certain facts for later discussion.


13 At their depositions, the Benistar Trust principals, Carpenter, Paley, and Molly Carpenter invoked their right to remain silent under


the Fifth Amendment to the United States Constitution in answer to every question put to them. At her deposition, Molly Carpenter


invoked both the “spousal privilege” and “all other applicable privileges”; the judge determined that only the Fifth Amendment


protection against self-incrimination applied. At trial, Paley again responded to every question by invoking his Fifth Amendment


rights. Carpenter and Molly Carpenter did not appear at trial.


14 Benistar Trust charged the plaintiffs a flat fee for its services as a § 1031 qualified intermediary.


15 The Merrill Lynch account opening documents, prepared by Gerald Levine and signed by Carpenter and (in some cases) Molly


Carpenter, identified the business of Benistar Trust as “real estate transactions” and “real estate,” information that Levine testified


came directly from Carpenter.


16 An “uncovered” option strategy involves contracting to buy or sell a particular security, which one does not own, on a date in the


future, for an agreed price. Because the actual price of the security on the date when the option expires may be much higher or lower


than the agreed price, large gains or losses may result. For uncovered calls, in which one contracts to sell at an agreed price, the


potential losses are unlimited.


17 Although Merrill Lynch authorized Carpenter to engage in uncovered option trading in several Benistar Trust accounts, most of the


option trading was done through one Benistar Trust account identified at trial as the “B10 account.” For the sake of convenience, we


shall refer hereafter to the Benistar Trust “account,” in the singular.


18 As the judge stated in her memorandum of decision and order on the plaintiffs' claims pursuant to G.L. c. 93A, the evidence showed


that Carpenter “was unquestionably the person entirely or virtually entirely responsible for authorizing and directing the uncovered


option trading with the plaintiffs' funds” at Merrill Lynch.


19 A Merrill Lynch memorandum introduced in evidence notes that Carpenter “was up approximately $200,000 near the end of March


2000 and dropped about $1,000,000 over the option expiration period of April and May.”


20 It is uncontested that Merrill Lynch did not owe a fiduciary duty to the plaintiffs. See Morin v. Trupin, 823 F.Supp. 201, 207


(S.D.N.Y.1993) (broker of packaged real estate deals does not owe fiduciary duty to plaintiffs where he had “no control” over


materials forming basis of primary tortfeasor's fraud).


21 In the September 22, 2000, letter, Carpenter stated that he was writing “to lodge an official complaint” about Merrill Lynch's


prohibiting Benistar Trust from opening new positions. There was considerable testimony at trial about whether the letter constituted


the type of complaint that was required to be reported to the Securities and Exchange Commission (SEC). Robert Lau, an expert


testifying on behalf of Merrill Lynch, Rasmussen, and Duffy, and the Merrill Lynch attorney to whom he referred the letter all


testified that the letter was not the type of complaint required to be reported to the SEC. The judge, correctly in our view, rejected


the plaintiffs' argument that the Merrill Lynch defendants' testimony on this matter was false and therefore probative evidence of


liability, see Boston v. Santosuosso, 307 Mass. 302, 349, 30 N.E.2d 278 (1940), on the ground that testimony about whether the letter


constituted a reportable complaint was “confusing” and that, in any event, had Merrill Lynch reported the letter as a “complaint,” the


form in which it was required to do so would not have triggered further investigation by any regulatory authority “or anyone else.”


22 In further support of this assertion, the plaintiffs point to evidence from a section of the Merrill Lynch “Compliance Outline” (an


internal document distributed to brokers in its private client division) on “Money Laundering, Con Games and Trading Abuses” that


advises brokers to avoid schemes using “intermediate” or “depository” accounts. The reference does not define “depository” but does


indicate that such accounts are held for the benefit of third parties. In any event, it is insufficiently revelatory of the tortious conduct


at issue reasonably to lead to an inference that Merrill Lynch had “actual knowledge” of the Benistar defendants' wrongs.


23 It is undisputed that, based on the trial evidence, no one at Benistar Trust directly informed anyone at Merrill Lynch that the funds in


the Benistar Trust account belonged to third parties and that Carpenter was misusing those funds in violation of his agreements with


those third parties. Levine, Rasmussen, Stern, and Duffy testified that Carpenter had told them that the money in the accounts was all


his. Moreover, Rasmussen, Levine, and Merrill Lynch attorney Kevin Duffy all testified, without contradiction, that they considered


the reference to “clients” to mean Carpenter's or Benistar's other companies. Stern and Levine also testified that they considered


Benistar Trust and Carpenter to be one and the same for purposes of the Merrill Lynch accounts.


24 Several witnesses for Merrill Lynch testified that not only did they not know the actual nature of Benistar Trust's business as a


“qualified intermediary” under § 1031, but they also had no understanding of § 1031 or its requirements until the first of the plaintiffs'


lawsuits was filed in January, 2001.
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25 The plaintiffs also argue that the words “property exchange” and “trust” in Benistar Trust's corporate name was a loud, clear


announcement to Merrill Lynch of the nature of Carpenter's business and of the underlying tortious conduct. The references in Benistar


Trust's corporate name are insufficient under New York law to support the scienter requirement of an aiding and abetting claim.


26 The plaintiffs also introduced evidence that Merrill Lynch brokers were instructed that large volumes of wire transfer activity in an


account may signal a fraudulent scheme and should be reported to the office of the general counsel.


27 In addition, a jury may well have agreed that such indifference violated Merrill Lynch's obligations under Rule 405 of the Rules of


the New York Stock Exchange to “[u]se due diligence to learn the essential facts relative to every customer, every order, every cash


or margin account accepted or carried....”


28 Rock's participation in the conference call was confined to making introductions.


29 Enright and Feit also testified that they did not ask Carpenter to elaborate on this description.


30 Referring to Benistar's Web site, Hassan Tabbah testified without elaboration that he “hit the website,” perhaps in Stern's presence.


Stern testified that he merely glanced at the Web site once when he was in Tabbah's office, and Levine testified that the only link on


the Benistar Web site that he visited concerned an unrelated tax strategy. These witnesses denied seeing any information on the Web


site concerning Benistar Trust's role as a qualified intermediary for § 1031 plans.


31 See Janigan v. Taylor, 344 F.2d 781, 784–785 (1st Cir.1965) (evidence that, among other things, defendant was in charge of


corporation and had detailed knowledge of its operations permitted jury to infer defendant's full knowledge of company's affairs


from disbelief of his testimony of ignorance). See also Sheehan v. Goriansky, 317 Mass. 10, 16–17, 56 N.E.2d 883 (1944) (“The


defendant urges that disbelief of testimony was not evidence to the contrary.... There was, however, more than mere disbelief of the


defendant,” including evidence of bloody glove on the deceased's chest); Boston v. Santosuosso, 307 Mass. 302, 349, 30 N.E.2d 278


(1940) (“disbelief of evidence is not the equivalent of affirmative evidence to the contrary. But where a material fact is established


by evidence and it is shown that a defendant's testimony as to that fact was wilfully untrue, this circumstance not only furnishes a


ground for disbelieving other testimony of this defendant ... but also tends to show consciousness of guilt or liability on his part and


has probative force in connection with other evidence on the issue of such guilt or liability” [emphases added] ); Commonwealth v.


Geisler, 14 Mass.App.Ct. 268, 274, 438 N.E.2d 375 (1982), quoting Commonwealth v. Porter, 384 Mass. 647, 653, 429 N.E.2d 14


(1981) (jury could fairly infer evidence of guilt from disbelief of automobile accident defendant's testimony where physical evidence


such as location and condition of automobile, among other things, supported probable inference of liability; “[w]hile proof of mere


consciousness of guilt alone may be insufficient to convict of crime ... evidence of such a state of mind when coupled with other


probable inferences, may be sufficient to amass the quantum of proof necessary to prove guilt”). See Cronin v. Executive House Realty,


U.S.Dist.Ct., No. 80 Civ. 7254, 1982 WL 1303 (S.D.N.Y. May 5, 1982) (evidence of direct communication to aiding and abetting


defendant of concerns about primary defendant's solvency and authority leads to inference that aiding and abetting defendant's actions


in failing to conduct normal credit checks and accepting certain promissory notes furthered wrongdoing). Here, as described above,


the plaintiffs failed at trial to produce the affirmative evidence that would have allowed a reasonable inference of actual knowledge


to be drawn.


32 Our decision on the aiding and abetting claim makes it unnecessary to address the plaintiffs' parenthetical argument that the jury's


verdicts in favor of the plaintiffs on the New York Consumer Protection Act and the Connecticut Unfair Trade Practices Act should


be reinstated on the evidence presented concerning aiding and abetting.


33 At the time of this initial document production, which Merrill Lynch's counsel later stated in an affidavit “was handled by a paralegal


employed by Merrill Lynch,” Merrill Lynch was not yet named as a defendant in the case. Merrill Lynch was initially a reach and


apply defendant and a trustee process defendant in two of the consolidated actions. The plaintiffs moved to amend their complaint to


add Merrill Lynch as a party defendant in September, 2001; the motion was allowed in January, 2002.


34 Merrill Lynch's position was that the plaintiffs should be afforded no opportunity to serve Merrill Lynch with interrogatories or


document requests because Merrill Lynch was not named as a party until after the expiration of a deadline set by a scheduling order


that predated Merrill Lynch's involvement as a party defendant in the case.


35 The judge required that the plaintiffs, if they in fact chose to seek written discovery from Merrill Lynch, submit to any written


discovery requests by Merrill Lynch as well.


36 The plaintiffs filed an emergency motion to compel production of, inter alia, Merrill Lynch's policy and procedure manuals, in June,


2002; this motion was allowed in part over Merrill Lynch's opposition. Other parts of the order allowing this motion were modified


after an emergency motion for reconsideration by Merrill Lynch was granted in part and denied in part, but Merrill Lynch specifically


was required to produce “any such manuals, or portions of manuals, that are responsive to [specifically numbered] requests.” In


October, 2002, the plaintiffs filed yet another motion to compel Merrill Lynch to produce its policy and procedure manuals for


inspection and copying, which Merrill Lynch again opposed on the ground that it already had responded adequately by making


available some portions of its manuals. This resulted in yet another order from the judge, less than one month before trial, specifically


ordering that the plaintiffs' counsel be permitted to inspect, and copy relevant portions of, two particular manuals.
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37 Merrill Lynch allowed the plaintiffs to depose its employee Stern in October, 2001, but fought the plaintiffs' attempts to depose


other witnesses whom the plaintiffs learned were involved in Merrill Lynch's supervision of the Benistar account. Merrill Lynch


unsuccessfully opposed the plaintiffs' motion to compel depositions from two key employees, Levine and Tabbah; this motion to


compel was allowed and the depositions taken in February, 2002. The plaintiffs' motion to compel the deposition of an additional


employee, Rasmussen, who proved to be an important witness at trial, was denied.


38 The plaintiffs characterized these documents as “new” computer printouts showing Merrill Lynch's reviews of the Benistar account,


naming new individuals at Merrill Lynch not previously known to the plaintiffs who were involved in those reviews. Merrill Lynch


argued that these documents previously had been made available to the plaintiffs at a witness deposition. Resolving this dispute would


require additional documents that are not part of the record on this appeal.


39 An affidavit of plaintiffs' counsel avers that there were approximately 140 pages of documents not previously produced by Merrill


Lynch. The judge called for an affidavit from Merrill Lynch to explain why the document production was so late.


40 Among the new documents, the plaintiffs found particularly significant a facsimile cover sheet from Benistar to Merrill Lynch stating,


“Here's the account selection,” which the plaintiffs argued was referring to, and would have enclosed, an account selection form from


a Benistar client, in which the client specified its choice of the type of “account” in which Benistar was to hold its funds at Merrill


Lynch. Merrill Lynch disputes that there was any account selection “form” associated with this document.


41 Rule 60(b)(2) of the Massachusetts Rules of Civil Procedure, 365 Mass. 828 (1974), is the same as Fed.R.Civ.P. 60(b)(2). “In


construing our rules of civil procedure, we are guided by judicial interpretations of the cognate Federal rule ‘absent compelling


reasons to the contrary or significant differences in content.’ ” Doe v. Senechal, 431 Mass. 78, 81 n. 8, 725 N.E.2d 225, cert. denied,


531 U.S. 825, 121 S.Ct. 71, 148 L.Ed.2d 35 (2000), quoting Rollins Envtl. Servs., Inc. v. Superior Court, 368 Mass. 174, 179–180,


330 N.E.2d 814 (1975).


42 Patterson's client is not a party in these cases. She has asserted no claims against Benistar Trust or the other defendants.


43 In connection with their motion, the plaintiffs submitted Patterson's billing records, which show telephone calls with Levine on


October 21 and 22, 1998. The plaintiffs also submitted the written communications between Levine and Patterson, including a


facsimile signed by Levine.


44 Patterson sent these agreements to Levine shortly after Carpenter opened the Benistar account in October, 1998. Stated differently,


from almost the beginning, Merrill Lynch's employee Levine had knowledge of the nature of Benistar Trust's business.


45 In his pretrial affidavit, Levine specifically stated that he “had no communications or other contact with anyone in Massachusetts


in connection with any of the Benistar accounts” (emphasis added). Counsel for Merrill Lynch repeatedly emphasized this point to


the jury. In his opening argument, he stated that “[n]o one ever called Merrill Lynch” and no “documents ... were ever provided to


Merrill Lynch” that would have revealed that “this was third-party money.” In his closing argument, he again emphasized that none


of the plaintiffs ever had communicated with Merrill Lynch: “All it would have taken was one telephone call to Merrill Lynch by


one of these plaintiffs to alert Merrill Lynch to what was going on ... That call never came.” Although Patterson's client was not a


plaintiff, the judge found that his telephone call alerted Merrill Lynch in precisely this way to the fact that Benistar was trading with


the funds of clients to whom it owed a fiduciary duty.


46 See notes 47 and 51, infra.


47 After the plaintiffs brought forward the Patterson evidence, Levine averred in an amended affidavit that “it appears that I sent a


facsimile in October 1998 to a David Patterson.” Levine no longer denied all contact with Patterson. Levine continued to deny


receiving from Patterson the escrow and exchange agreements and Patterson's cover letter of October 23, 1998. However, the letter


bore Levine's correct facsimile number and address, and the judge found that Patterson in fact sent both the cover letter and the


escrow and exchange agreements to Levine.


48 The cover letter was addressed to Levine, but a notation on the letter indicates that copies without enclosures were also to be sent to


Carpenter and Paley. To date, only the Paley copy of the cover letter, along with an accompanying facsimile cover sheet addressed


to Paley, has been produced by any of the defendants. The judge noted that Paley produced this document “as part of a supplemental


response to plaintiffs' repeated document requests and motions to compel production of documents.”


49 The judge also noted that, by itself, the cover letter would not be admissible in evidence against Merrill Lynch.


50 It should be noted that, even in cases where the “newly discovered” evidence was actually in the plaintiffs' possession before trial—


which was not the case here—a judge may nevertheless properly exercise her discretion to allow a motion for posttrial relief under


rule 60(b)(2). See United States Steel v. M. DeMatteo Constr. Co., 315 F.3d 43, 52 (1st Cir.2002); Alpern v. UtiliCorp United, Inc.,


84 F.3d 1525 (8th Cir.1996).


51 The judge found that “one might well expect that Merrill Lynch itself would have a copy of the Patterson letter and its attachments.


However, despite testimony from Levine that his brokerage group filed and retained all correspondence relating to their clients and that


they retained all Benistar-related correspondence and documents, and despite pretrial document requests of the plaintiffs to Merrill


Lynch that squarely covered this type of correspondence, Merrill Lynch never produced a copy of the Patterson correspondence from



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MASTRCPR60&originatingDoc=If7ca13f81c7511ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR60&originatingDoc=If7ca13f81c7511ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000078313&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000389532&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975115630&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975115630&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR60&originatingDoc=If7ca13f81c7511ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002806841&pubNum=506&fi=co_pp_sp_506_52&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_52

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996118010&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996118010&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Cahaly v. Benistar Property Exchange Trust Co., Inc., 451 Mass. 343 (2008)


885 N.E.2d 800


 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 19


its files before, during, or after the jury trial.” These facts alone do not conclusively prove that Merrill Lynch either intentionally


destroyed or refused to produce documents in its possession, and the judge thus did not abuse her discretion in denying the plaintiffs'


motion under Mass. R. Civ. P. 60(b)(3), 365 Mass. 828 (1974).


52 We thus express no opinion here on the proper treatment under rule 60(b)(2) of “newly discovered” evidence that was obtained in


exchange for a release from civil liability for a witness who had invoked his Fifth Amendment privilege at trial.


End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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AMERICAN BAR ASSOCIATION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY


Formal Opinion 466 April 24, 2014
Lawyer Reviewing Jurors’ Internet Presence


Unless limited by law or court order, a lawyer may review a juror’s or potential juror’s
Internet presence, which may include postings by the juror or potential juror in advance
of and during a trial, but a lawyer may not communicate directly or through another with
a juror or potential juror.


A lawyer may not, either personally or through another, send an access request to a
juror’s electronic social media. An access request is a communication to a juror asking
the juror for information that the juror has not made public and that would be the type of
ex parte communication prohibited by Model Rule 3.5(b).


The fact that a juror or a potential juror may become aware that a lawyer is reviewing
his Internet presence when a network setting notifies the juror of such does not constitute
a communication from the lawyer in violation of Rule 3.5(b).


In the course of reviewing a juror’s or potential juror’s Internet presence, if a lawyer
discovers evidence of juror or potential juror misconduct that is criminal or fraudulent,
the lawyer must take reasonable remedial measures including, if necessary, disclosure to
the tribunal.


The Committee has been asked whether a lawyer who represents a client in a
matter that will be tried to a jury may review the jurors’ or potential jurors’1 presence on
the Internet leading up to and during trial, and, if so, what ethical obligations the lawyer
might have regarding information discovered during the review.


Juror Internet Presence


Jurors may and often will have an Internet presence through electronic social
media or websites. General public access to such will vary. For example, many blogs,
websites, and other electronic media are readily accessible by anyone who chooses to
access them through the Internet. We will refer to these publicly accessible Internet
media as “websites.”


For the purposes of this opinion, Internet-based social media sites that readily
allow account-owner restrictions on access will be referred to as “electronic social
media” or “ESM.” Examples of commonly used ESM at the time of this opinion include
Facebook, MySpace, LinkedIn, and Twitter. Reference to a request to obtain access to


1. Unless there is reason to make a distinction, we will refer throughout this opinion to jurors as
including both potential and prospective jurors and jurors who have been empaneled as members of a jury.
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another’s ESM will be denoted as an “access request,” and a person who creates and
maintains ESM will be denoted as a “subscriber.”


Depending on the privacy settings chosen by the ESM subscriber, some
information posted on ESM sites might be available to the general public, making it
similar to a website, while other information is available only to a fellow subscriber of a
shared ESM service, or in some cases only to those whom the subscriber has granted
access. Privacy settings allow the ESM subscriber to establish different degrees of
protection for different categories of information, each of which can require specific
permission to access. In general, a person who wishes to obtain access to these protected
pages must send a request to the ESM subscriber asking for permission to do so. Access
depends on the willingness of the subscriber to grant permission.2


This opinion addresses three levels of lawyer review of juror Internet presence:


1. passive lawyer review of a juror’s website or ESM that is available without
making an access request where the juror is unaware that a website or ESM has
been reviewed;


2. active lawyer review where the lawyer requests access to the juror’s ESM; and


3. passive lawyer review where the juror becomes aware through a website or ESM
feature of the identity of the viewer;


Trial Management and Jury Instructions


There is a strong public interest in identifying jurors who might be tainted by
improper bias or prejudice. There is a related and equally strong public policy in
preventing jurors from being approached ex parte by the parties to the case or their
agents. Lawyers need to know where the line should be drawn between properly
investigating jurors and improperly communicating with them.3 In today’s Internet-
saturated world, the line is increasingly blurred.


2. The capabilities of ESM change frequently. The committee notes that this opinion does not
address particular ESM capabilities that exist now or will exist in the future. For purposes of this opinion,
key elements like the ability of a subscriber to control access to ESM or to identify third parties who review
a subscriber’s ESM are considered generically.


3. While this Committee does not take a position on whether the standard of care for competent
lawyer performance requires using Internet research to locate information about jurors that is relevant to the
jury selection process, we are also mindful of the recent addition of Comment [8] to Model Rule 1.1. This
comment explains that a lawyer “should keep abreast of changes in the law and its practice, including the
benefits and risks associated with relevant technology.” See also Johnson v. McCullough, 306 S.W.3d 551
(Mo. 2010) (lawyer must use “reasonable efforts” to find potential juror’s litigation history in Case.net,
Missouri’s automated case management system); N. H. Bar Ass’n, Op. 2012-13/05 (lawyers “have a
general duty to be aware of social media as a source of potentially useful information in litigation, to be
competent to obtain that information directly or through an agent, and to know how to make effective use
of that information in litigation”); Ass’n of the Bar of the City of N. Y. Comm. on Prof’l Ethics, Formal
Op. 2012-2 (“Indeed, the standards of competence and diligence may require doing everything reasonably
possible to learn about jurors who will sit in judgment on a case.”).
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For this reason, we strongly encourage judges and lawyers to discuss the court’s
expectations concerning lawyers reviewing juror presence on the Internet. A court order,
whether in the form of a local rule, a standing order, or a case management order in a
particular matter, will, in addition to the applicable Rules of Professional Conduct,
govern the conduct of counsel.


Equally important, judges should consider advising jurors during the orientation
process that their backgrounds will be of interest to the litigants and that the lawyers in
the case may investigate their backgrounds, including review of their ESM and websites.4


If a judge believes it to be necessary, under the circumstances of a particular matter, to
limit lawyers’ review of juror websites and ESM, including on ESM networks where it is
possible or likely that the jurors will be notified that their ESM is being viewed, the judge
should formally instruct the lawyers in the case concerning the court’s expectations.


Reviewing Juror Internet Presence


If there is no court order governing lawyers reviewing juror Internet presence, we
look to the ABA Model Rules of Professional Conduct for relevant strictures and
prohibitions. Model Rule 3.5 addresses communications with jurors before, during, and
after trial, stating:


A lawyer shall not:


(a) seek to influence a judge, juror, prospective juror or other official by
means prohibited by law;


(b) communicate ex parte with such a person during the proceeding unless
authorized to do so by law or court order;


(c) communicate with a juror or prospective juror after discharge of the


jury if:


(1) the communication is prohibited by law or court order;


(2) the juror has made known to the lawyer a desire not to


communicate; or


(3) the communication involves misrepresentation, coercion,


duress or harassment . . .


Under Model Rule 3.5(b), a lawyer may not communicate with a potential juror
leading up to trial or any juror during trial unless authorized by law or court order. See,
e.g., In re Holman, 286 S.E.2d 148 (S.C. 1982) (communicating with member of jury
selected for trial of lawyer’s client was “serious crime” warranting disbarment).


4. Judges also may choose to work with local jury commissioners to ensure that jurors are advised
during jury orientation that they may properly be investigated by lawyers in the case to which they are
assigned. This investigation may include review of the potential juror’s Internet presence.
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A lawyer may not do through the acts of another what the lawyer is prohibited from
doing directly. Model Rule 8.4(a). See also In re Myers, 584 S.E.2d 357 (S.C. 2003)
(improper for prosecutor to have a lay member of his “jury selection team” phone venire
member’s home); cf. S.C. Ethics Op. 93-27 (1993) (lawyer “cannot avoid the proscription
of the rule by using agents to communicate improperly” with prospective jurors).


Passive review of a juror’s website or ESM, that is available without making an
access request, and of which the juror is unaware, does not violate Rule 3.5(b). In the
world outside of the Internet, a lawyer or another, acting on the lawyer’s behalf, would
not be engaging in an improper ex parte contact with a prospective juror by driving down
the street where the prospective juror lives to observe the environs in order to glean
publicly available information that could inform the lawyer’s jury-selection decisions.
The mere act of observing that which is open to the public would not constitute a
communicative act that violates Rule 3.5(b).5


It is the view of the Committee that a lawyer may not personally, or through another,
send an access request to a juror. An access request is an active review of the juror’s
electronic social media by the lawyer and is a communication to a juror asking the juror
for information that the juror has not made public. This would be the type of ex parte
communication prohibited by Model Rule 3.5(b).6 This would be akin to driving down
the juror’s street, stopping the car, getting out, and asking the juror for permission to look
inside the juror’s house because the lawyer cannot see enough when just driving past.


Some ESM networks have a feature that allows the juror to identify fellow members
of the same ESM network who have passively viewed the juror’s ESM. The details of
how this is accomplished will vary from network to network, but the key feature that is


5. Or. State Bar Ass’n, Formal Op. 2013-189 (“Lawyer may access publicly available information
[about juror, witness, and opposing party] on social networking website”); N.Y. Cnty. Lawyers Ass’n,
Formal Op. 743 (2011) (lawyer may search juror’s “publicly available” webpages and ESM); Ass’n of the
Bar of the City of N.Y. Comm. on Prof’l Ethics, supra note 3 (lawyer may use social media websites to
research jurors); Ky. Bar Ass’n, Op. E-434 (2012) (“If the site is ‘public,’ and accessible to all, then there
does not appear to be any ethics issue.”). See also N.Y. State Bar Ass’n, Advisory Op. 843 (2010) (“A
lawyer representing a client in pending litigation may access the public pages of another party’s social
networking website (such as Facebook or MySpace) for the purpose of obtaining possible impeachment
material for use in the litigation”); Or. State Bar Ass’n, Formal Op. 2005-164 (“Accessing an adversary’s
public Web [sic] site is no different from reading a magazine or purchasing a book written by that
adversary”); N.H. Bar Ass’n, supra note 3 (viewing a Facebook user’s page or following on Twitter is not
communication if pages are open to all members of that social media site); San Diego Cnty. Bar Legal
Ethics Op. 2011-2 (opposing party’s public Facebook page may be viewed by lawyer).


6. See Or. State Bar Ass’n, supra note 5, fn. 2, (a “lawyer may not send a request to a juror to
access non-public personal information on a social networking website, nor may a lawyer ask an agent to
do so”); N.Y. Cnty. Lawyers Ass’n, supra note 5 (“Significant ethical concerns would be raised by sending
a ‘friend request,’ attempting to connect via LinkedIn.com, signing up for an RSS feed for a juror’s blog, or
‘following’ a juror’s Twitter account”); Ass’n of the Bar of the City of N.Y. Comm. on Prof’l Ethics, supra
note 3 (lawyer may not chat, message or send a “friend request” to a juror); Conn. Bar Ass’n, Informal Op.
2011-4 (friend request is a communication); Mo. Bar Ass’n, Informal Op. 2009-0003 (friend request is a
communication pursuant to Rule 4.2). But see N.H. Bar Ass’n, supra note 3 (lawyer may request access to
witness’s private ESM, but request must “correctly identify the lawyer . . . [and] . . . inform the witness of
the lawyer’s involvement” in the matter); Phila. Bar Ass’n, Advisory Op. 2009-02 (lawyer may not use
deception to secure access to witness’s private ESM, but may ask the witness “forthrightly” for access).
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relevant to this opinion is that the juror-subscriber is able to determine not only that his
ESM is being viewed, but also the identity of the viewer. This capability may be beyond
the control of the reviewer because the notice to the subscriber is generated by the ESM
network and is based on the identity profile of the subscriber who is a fellow member of
the same ESM network.


Two recent ethics opinions have addressed this issue. The Association of the Bar of
the City of New York Committee on Professional Ethics, in Formal Opinion 2012-27,
concluded that a network-generated notice to the juror that the lawyer has reviewed the
juror’s social media was a communication from the lawyer to a juror, albeit an indirect
one generated by the ESM network. Citing the definition of “communication” from
Black’s Law Dictionary (9th ed.) and other authority, the opinion concluded that the
message identifying the ESM viewer was a communication because it entailed “the
process of bringing an idea, information or knowledge to another’s perception—
including the fact that they have been researched.” While the ABCNY Committee found
that the communication would “constitute a prohibited communication if the attorney was
aware that her actions” would send such a notice, the Committee took “no position on
whether an inadvertent communication would be a violation of the Rules.” The New
York County Lawyers’ Association Committee on Professional Ethics in Formal Opinion
743 agreed with ABCNY’s opinion and went further explaining, “If a juror becomes
aware of an attorney’s efforts to see the juror’s profiles on websites, the contact may well
consist of an impermissible communication, as it might tend to influence the juror’s
conduct with respect to the trial.”8


This Committee concludes that a lawyer who uses a shared ESM platform to
passively view juror ESM under these circumstances does not communicate with the
juror. The lawyer is not communicating with the juror; the ESM service is
communicating with the juror based on a technical feature of the ESM. This is akin to a
neighbor’s recognizing a lawyer’s car driving down the juror’s street and telling the juror
that the lawyer had been seen driving down the street.


Discussion by the trial judge of the likely practice of trial lawyers reviewing juror
ESM during the jury orientation process will dispel any juror misperception that a lawyer
is acting improperly merely by viewing what the juror has revealed to all others on the
same network.


While this Committee concludes that ESM-generated notice to a juror that a lawyer
has reviewed the juror’s information is not communication from the lawyer to the juror,
the Committee does make two additional recommendations to lawyers who decide to
review juror social media. First, the Committee suggests that lawyers be aware of these
automatic, subscriber-notification features. By accepting the terms of use, the subscriber-
notification feature is not secret. As indicated by Rule 1.1, Comment 8, it is important for
a lawyer to be current with technology. While many people simply click their agreement
to the terms and conditions for use of an ESM network, a lawyer who uses an ESM
network in his practice should review the terms and conditions, including privacy


7. Ass’n of the Bar of the City of N.Y. Comm. on Prof’l Ethics, supra, note 3.
8. N.Y. Cnty. Lawyers’ Ass’n, supra note 5.
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features – which change frequently – prior to using such a network. And, as noted above,
jurisdictions differ on issues that arise when a lawyer uses social media in his practice.


Second, Rule 4.4(a) prohibits lawyers from actions “that have no substantial purpose
other than to embarrass, delay, or burden a third person . . .” Lawyers who review juror
social media should ensure that their review is purposeful and not crafted to embarrass,
delay, or burden the juror or the proceeding.


Discovery of Juror Misconduct


Increasingly, courts are instructing jurors in very explicit terms about the
prohibition against using ESM to communicate about their jury service or the pending
case and the prohibition against conducting personal research about the matter, including
research on the Internet. These warnings come because jurors have discussed trial issues
on ESM, solicited access to witnesses and litigants on ESM, not revealed relevant ESM
connections during jury selection, and conducted personal research on the trial issues
using the Internet.9


In 2009, the Court Administration and Case Management Committee of the
Judicial Conference of the United States recommended a model jury instruction that is
very specific about juror use of social media, mentioning many of the popular social
media by name.10 The recommended instruction states in part:


I know that many of you use cell phones, Blackberries, the internet and other tools
of technology. You also must not talk to anyone at any time about this case or use
these tools to communicate electronically with anyone about the case . . . You
may not communicate with anyone about the case on your cell phone, through e-
mail, Blackberry, iPhone, text messaging, or on Twitter, through any blog or
website, including Facebook, Google+, My Space, LinkedIn, or YouTube. . . . I
expect you will inform me as soon as you become aware of another juror’s
violation of these instructions.


These same jury instructions were provided by both a federal district court and
state criminal court judge during a three-year study on juries and social media. Their
research found that “jury instructions are the most effective tool to mitigate the risk of
juror misconduct through social media.”11 As a result, the authors recommend jury
instruction on social media “early and often” and daily in lengthy trials.12


9. For a review of recent cases in which a juror used ESM to discuss trial proceedings and/or used
the Internet to conduct private research, read Hon. Amy J. St. Eve et al., More from the #Jury Box: The
Latest on Juries and Social Media, 12 Duke Law & Technology Review no. 1, 69-78 (2014), available at
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1247&context=dltr.


10. Judicial Conference Committee on Court Administration and Case Management, Proposed
Model Jury Instructions: The Use of Electronic Technology to Conduct Research on or Communicate
about a Case, USCOURTS.GOV (June 2012), http://www.uscourts.gov/uscourts/News/2012/jury-
instructions.pdf.


11. Id. at 66.
12. Id. at 87.
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Analyzing the approximately 8% of the jurors who admitted to being “tempted” to
communicate about the case using social media, the judges found that the jurors chose
not to talk or write about the case because of the specific jury instruction not to do so.


While juror misconduct via social media itself is not the subject of this Opinion,
lawyers reviewing juror websites and ESM may become aware of misconduct. Model
Rule 3.3 and its legislative history make it clear that a lawyer has an obligation to take
remedial measures including, if necessary, informing the tribunal when the lawyer
discovers that a juror has engaged in criminal or fraudulent conduct related to the
proceeding. But the history is muddled concerning whether a lawyer has an affirmative
obligation to act upon learning that a juror has engaged in improper conduct that falls
short of being criminal or fraudulent.


Rule 3.3 was amended in 2002, pursuant to the ABA Ethics 2000 Commission’s
proposal, to expand on a lawyer’s previous obligation to protect a tribunal from criminal
or fraudulent conduct by the lawyer’s client to also include such conduct by any person.13


Model Rule 3.3(b) reads:


(b) A lawyer who represents a client in an adjudicative proceeding and
who knows that a person intends to engage, is engaging or has engaged in
criminal or fraudulent conduct related to the proceeding shall take
reasonable remedial measures including, if necessary, disclosure to the
tribunal.


Comment [12] to Rule 3.3 provides:


Lawyers have a special obligation to protect a tribunal against criminal or
fraudulent conduct that undermines the integrity of the adjudicative
process, such as bribing, intimidating or otherwise unlawfully
communicating with a witness, juror, court official or other participant in
the proceeding, unlawfully destroying or concealing documents or other
evidence or failing to disclose information to the tribunal when required
by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable
remedial measures, including disclosure if necessary, whenever the lawyer
knows that a person, including the lawyer’s client, intends to engage, is
engaging or has engaged in criminal or fraudulent conduct related to the
proceeding.


Part of Ethics 2000’s stated intent when it amended Model Rule 3.3 was to
incorporate provisions from Canon 7 of the ABA Model Code of Professional


13. Ethics 2000 Commission, Model Rule 3.3: Candor Toward the Tribunal, AMERICAN BAR


ASSOCIATION,
http://www.americanbar.org/groups/professional_responsibility/policy/ethics_2000_commission/e2k_rule3
3.html (last visited Apr. 18, 2014).
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Responsibility (Model Code) that had placed an affirmative duty upon a lawyer to notify
the court upon learning of juror misconduct:


This new provision incorporates the substance of current paragraph (a)(2),
as well as ABA Model Code of Professional Responsibility DR 7-
102(B)(2) (“A lawyer who receives information clearly establishing that a
person other than the client has perpetrated a fraud upon a tribunal shall
promptly reveal the fraud to the tribunal”) and DR 7-108(G) (“A lawyer
shall reveal promptly to the court improper conduct by a venireperson or
juror, or by another toward a venireperson or juror or a member of the
venireperson’s or juror’s family, of which the lawyer has knowledge”).
Reporter’s Explanation of Changes, Model Rule 3.3.14


However, the intent of the Ethics 2000 Commission expressed above to
incorporate the substance of DR 7-108(G) in its new subsection (b) of Model Rule 3.3
was never carried out. Under the Model Code’s DR 7-108(G), a lawyer knowing of
“improper conduct” by a juror or venireperson was required to report the matter to the
tribunal. Under Rule 3.3(b), the lawyer’s obligation to act arises only when the juror or
venireperson engages in conduct that is fraudulent or criminal.15 While improper conduct
was not defined in the Model Code, it clearly imposes a broader duty to take remedial
action than exists under the Model Rules. The Committee is constrained to provide
guidance based upon the language of Rule 3.3(b) rather than any expressions of intent in
the legislative history of that rule.


By passively viewing juror Internet presence, a lawyer may become aware of a
juror’s conduct that is criminal or fraudulent, in which case, Model Rule 3.3(b) requires
the lawyer to take remedial measures including, if necessary, reporting the matter to the
court. But the lawyer may also become aware of juror conduct that violates court
instructions to the jury but does not rise to the level of criminal or fraudulent conduct,
and Rule 3.3(b) does not prescribe what the lawyer must do in that situation. While
considerations of questions of law are outside the scope of the Committee’s authority,
applicable law might treat such juror activity as conduct that triggers a lawyer’s duty to
take remedial action including, if necessary, reporting the juror’s conduct to the court
under current Model Rule 3.3(b).16


14. Ethics 2000 Commission, Model Rule 3.3 Reporter’s Explanation of Changes, AMERICAN BAR


ASSOCIATION,
http://www.americanbar.org/groups/professional_responsibility/policy/ethics_2000_commission/e2k_rule3
3rem.html (last visited Apr. 18, 2014).


15. Compare MODEL RULES OF PROF’L CONDUCT R. 3.3(b) (2002) to N.Y. RULES OF PROF’L


CONDUCT, R. 3.5(d) (2013) (“a lawyer shall reveal promptly to the court improper conduct by a member of
the venire or a juror….”).


16. See, e.g., U.S. v. Juror Number One, 866 F.Supp.2d 442 (E.D. Pa. 2011) (failure to follow jury
instructions and emailing other jurors about case results in criminal contempt). The use of criminal
contempt remedies for disregarding jury instructions is not confined to improper juror use of ESM. U.S. v.
Rowe, 906 F.2d 654 (11th Cir. 1990) (juror held in contempt, fined, and dismissed from jury for violating
court order to refrain from discussing the case with other jurors until after jury instructions delivered).
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While any Internet postings about the case by a juror during trial may violate
court instructions, the obligation of a lawyer to take action will depend on the lawyer’s
assessment of those postings in light of court instructions and the elements of the crime
of contempt or other applicable criminal statutes. For example, innocuous postings about
jury service, such as the quality of the food served at lunch, may be contrary to judicial
instructions, but fall short of conduct that would warrant the extreme response of finding
a juror in criminal contempt. A lawyer’s affirmative duty to act is triggered only when the
juror’s known conduct is criminal or fraudulent, including conduct that is criminally
contemptuous of court instructions. The materiality of juror Internet communications to
the integrity of the trial will likely be a consideration in determining whether the juror has
acted criminally or fraudulently. The remedial duty flowing from known criminal or
fraudulent juror conduct is triggered by knowledge of the conduct and is not preempted
by a lawyer’s belief that the court will not choose to address the conduct as a crime or
fraud.


Conclusion


In sum, a lawyer may passively review a juror’s public presence on the Internet,
but may not communicate with a juror. Requesting access to a private area on a juror’s
ESM is communication within this framework.


The fact that a juror or a potential juror may become aware that the lawyer is
reviewing his Internet presence when an ESM network setting notifies the juror of such
review does not constitute a communication from the lawyer in violation of Rule 3.5(b).


If a lawyer discovers criminal or fraudulent conduct by a juror related to the
proceeding, the lawyer must take reasonable remedial measures including, if necessary,
disclosure to the tribunal.
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221 Cal.App.4th 180
Court of Appeal,


Third District, California.


Michael YANEZ, Plaintiff and Appellant,
v.


Brian PLUMMER, Defendant and Respondent.


C070726  | Filed November 5, 2013


Synopsis
Background: Former employee brought action against
former employer for wrongful discharge, and against former
employer's in-house counsel for legal malpractice, breach
of fiduciary duty, and fraud after former employee was
fired for dishonesty due to discrepancy between his witness
statement and deposition answer regarding accident. The
Superior Court, Placer County, No. S-CV-0026760, Colleen
M. Nichols, J., granted summary judgment for counsel, and
former employee appealed.


[Holding:] The Court of Appeal, Butz, J., held that genuine
issue of material fact as to whether in-house counsel's conduct
was a substantial factor in causing termination precluded
summary judgment.


Reversed.


West Headnotes (8)


[1] Attorney and Client
Elements of malpractice or negligence


action in general


In a legal malpractice action where there is
a combination of causes, none of which is
sufficient without the others to have caused the
harm, the test for causation is the “but for” test:
but for the defendant's conduct, the harm would
not have occurred.


Cases that cite this headnote


[2] Negligence


Substantial factor


Negligence
Possibility of multiple causes


Under the “substantial factor” test of causation, a
defendant's negligent conduct may combine with
another factor to cause harm.


Cases that cite this headnote


[3] Negligence
Substantial factor


Under the “substantial factor” test of causation, if
a defendant's negligence was a substantial factor
in causing the plaintiff's harm, then the defendant
is responsible for the harm.


Cases that cite this headnote


[4] Negligence
Substantial factor


Negligence
Effect of other causes on liability


Under the “substantial factor” test of causation,
a defendant whose conduct is a substantial factor
in causing harm cannot avoid responsibility just
because some other person, condition, or event
was also a substantial factor in causing the
plaintiff's harm.


Cases that cite this headnote


[5] Negligence
‘but-for‘ causation; act without which event


would not have occurred


Negligence
Substantial factor


Under the “substantial factor” test of causation,
conduct is not a substantial factor in causing
harm if the same harm would have occurred
without that conduct.


Cases that cite this headnote


[6] Attorney and Client
Trial and judgment


In a legal malpractice action, causation is an
issue of fact for the jury to decide except in those
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cases where reasonable minds cannot differ; in
those cases, the trial court may decide the issue
itself as a matter of law.


Cases that cite this headnote


[7] Judgment
Attorneys


Genuine issue of material fact as to whether in-
house counsel's alleged breach of fiduciary duty,
fraud, and legal malpractice, which included
a conflict of interest and violation of his
responsibility to represent employee during co-
worker's suit arising out of workplace accident,
was a substantial factor in causing employee's
termination for dishonesty, which occurred
when employer discovered discrepancy between
employee's witness statement and deposition
testimony, precluded summary judgment for
employer's in-house counsel on employee's legal
malpractice, breach of fiduciary duty, and fraud
claims. Prof. Conduct, rule 3–310(C)(1); Prof.
Conduct, rule 3–310(C)(2)


1 Cases that cite this headnote


[8] Negligence
‘but-for‘ causation; act without which event


would not have occurred


Negligence
Substantial factor


Negligence
Possibility of multiple causes


Under the “substantial factor” test of causation,
a defendant's negligent conduct may combine
with another factor to cause harm, and if a
defendant's negligence was a substantial factor in
causing a plaintiff's harm, then that defendant is
responsible for the harm; this test of causation,
most importantly in “but for” terms, adds that
conduct is not a substantial factor in causing
harm if the same harm would have occurred
without that conduct.


See 6 Witkin, Summary of Cal. Law (10th ed.
2005) Torts, § 1185 et seq.


1 Cases that cite this headnote


**310  APPEAL from a judgment of the Superior Court of
Placer County, Colleen M. Nichols, Judge. Reversed. (No. S-
CV-0026760)


Attorneys and Law Firms


Larry Lockshin and Jennifer Marsh, Sacramento, for Plaintiff
and Appellant.


Hansen, Kohls, Sommer & Jacob, LLP, Daniel V. Kohls
and Christine E. Jacob, Sacramento, for Defendant and
Respondent.


Opinion


BUTZ, J.


*182  Plaintiff Michael Yanez sued his former employer,
Union Pacific Railroad Company (Union Pacific), for
wrongful discharge, as well as Union Pacific's in-house
counsel, Brian Plummer, for legal malpractice, breach of
fiduciary duty, and fraud.


Union Pacific fired Yanez for dishonesty, citing a discrepancy
between a witness statement that Yanez wrote and a
deposition answer he gave concerning a coemployee's
on-the-job injury (the deposition answer occurred in the
coemployee's lawsuit against Union Pacific under the Federal
Employers Liability Act (FELA; 45 U.S.C. § 51 et seq.)).
At the deposition, Plummer represented both Union Pacific
and Yanez. Yanez claims the alleged dishonesty was a simple
miswording in his witness statement that Plummer, during the
deposition, manufactured into something sinister for Union
Pacific's benefit.


*183  Plummer moved successfully for summary judgment,
claiming that Yanez could not meet the causation element
of Yanez's three causes of action against him. We reverse,
concluding that Yanez has raised a triable issue of material
fact that but for Plummer's conduct, Union Pacific would not
have fired Yanez.


FACTUAL BACKGROUND


The summary judgment papers contain the following
evidence. Because a successful summary judgment motion
denies the losing party a trial, the papers of the moving
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party are strictly construed while those of the losing party are
liberally construed. (Shively v. Dye Creek Cattle Co. (1994)
29 Cal.App.4th 1620, 1627, 35 Cal.Rptr.2d 238.)


Accident and Witness Statements
On September 6, 2008, Yanez was working with another
Union Pacific machinist, Robert Garcia, in replacing
locomotive motors. An elevator-like device known as a “drop
table” is used to raise the motors from the “drop pit” over
which the locomotive is situated; Yanez was operating the
drop table when Garcia went into the drop pit to retrieve a
tool, fell, and was injured.


As the only percipient witness of Garcia's accident, Yanez
wrote two witness statements, one shortly after it occurred
**311  (hereafter first statement) and a longer second


statement about an hour later (hereafter second statement).


The first statement was requested by Union Pacific day shift
supervisor Shawn Orr, and provided: “I Michael Yanez was
working on the UP 5566 [locomotive] on drop table # 2
with Boby Garcia, we were going outside to raise # 5 T/M
[locomotive motor]. Boby had droped a socket down into pit
& said he would go get it while I was raising motor outside
I was watching motor come up while Boby went downstairs
& went to retrieve tool had sliped & fell on concrete floor,
soaked in oil & grease.” (Italics added.)


Leo Marin, second in command at the Union Pacific facility,
then told Yanez to write a second statement because the first
statement lacked details. The second statement provided: “I
Michael Yanez was working on the UP 5566 [locomotive] on
drop table # 2 with Boby Garcia. We were going up with T/M
[locomotive motor] outside. Boby had told me he had droped
a *184  socket & was going to retrieve it. I was looking down
at motor coming up, but I could see Boby going downstairs
& he walked out on concrete floor. I saw Boby slip & fall
down on oil soaked floor, he was lying on his back when I
came downstairs to help him up, he complainde of his knee &
back hurt. I called for hellp. James King responded.” (Italics
added.)


Yanez's Predeposition Meeting with Plummer
The injured employee, Garcia, sued Union Pacific under the
FELA, and deposed Yanez therein. Union Pacific assigned
attorney Plummer to defend it against Garcia's FELA lawsuit.


As instructed by Plummer, Yanez met with Plummer on the
morning of the day of his deposition, June 17, 2009. Plummer
confirmed that Yanez had not “actually seen” Garcia fall
down, and asked Yanez about the conditions at Garcia's
accident site. Nothing was said regarding the two statements
that Yanez had written more than nine months before.


Yanez expressed concern about his job because his deposition
testimony was likely to be unfavorable to Union Pacific,
and asked Plummer who would “protect” him at the
deposition. Plummer responded that Yanez was a Union
Pacific employee and Plummer was his attorney for the
deposition; as long as Yanez told the truth in the deposition,
Yanez's job would not be affected. Plummer never told Yanez
about any conflict of interest involving Plummer representing
Union Pacific and Yanez at the deposition.


Yanez's Deposition in the Garcia Lawsuit
At the deposition, Garcia's counsel elicited from Yanez that
Yanez had not “witness[ed] [Garcia's] accident,” but was
aware of it shortly after it happened. Garcia's counsel did not
pursue this point any further. But Garcia's counsel had Yanez
testify about several conditions at the accident site that could
be deemed unsafe.


Plummer then questioned Yanez. After highlighting Union
Pacific's “total safety culture” and trying to distance
Union Pacific management from allegedly unsafe conditions,
Plummer confirmed it was Yanez's “testimony today ...
that [he] didn't see [Garcia] slip,” that “[i]t wasn't within
[Yanez's] line of sight.” Then Plummer turned to Yanez's
written witness statements. *185  Plummer, however, at
the deposition, only marked as an exhibit, and emphasized,
Yanez's second statement (“I saw Boby slip & fall down on
oil soaked floor” [italics added] ). In passing and without any
followup from Plummer, Yanez **312  mentioned he “had
worded [his second statement] wrong.”


Union Pacific's Disciplinary Hearing and Termination of
Yanez
The director of the Union Pacific locomotive facility, Dennis
Magures, attended Yanez's deposition in Garcia's lawsuit as
a representative of Union Pacific.


Following Yanez's deposition, Magures obtained a copy of
the transcript to confirm that Yanez's deposition testimony
—that he did not “witness” or “see” Garcia slip and fall—
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conflicted with Yanez's second statement that he “saw Boby
slip & fall down.”


This confirmation led to a disciplinary hearing against
Yanez (also termed a formal investigation) and then to his
termination from Union Pacific, in August 2009, for violating
company policy against dishonesty.


At the disciplinary hearing, and confirmed in his deposition
in Yanez's action here, Magures testified that the dishonesty
charge against Yanez was based on the contradiction between
Yanez's second statement “and the deposition that [Yanez]
gave under oath to attorneys” and that the deposition
“triggered the charges brought before [Yanez].”


Yanez, at the disciplinary hearing, read a “closing statement”
explaining his second statement. Yanez wrote the second
statement “in the haste of the moment”; that instead of
stating “I saw Bobby slip and fall down on oil soaked floor,”
the statement should have read (in line with Yanez's first
statement), “I saw that Bobby had slipped and fell down on


oil soaked floor.” 1  (Italics added.)


DISCUSSION


I. Legal Principles—Summary
Judgment Review and Causation


A. Summary Judgment Review


The aim of the summary judgment procedure is to determine,
through the use of declarations and evidence disclosed in
discovery, whether the parties *186  possess conflicting
evidence on a material issue that requires a trial to sort out
—in short, whether a triable issue of material fact exists.
(Kurokawa v. Blum (1988) 199 Cal.App.3d 976, 988, 245
Cal.Rptr. 463.)


Summary judgment is properly granted to a defendant who
shows that an element of the plaintiff's cause of action cannot
be established, unless the plaintiff sets forth specific facts
showing a triable issue of material fact as to that element
(here, the element at issue is causation). (Code Civ. Proc.,
§ 437c, subds. (o)(1), (p)(2); Rio Linda Unified School
Dist. v. Superior Court (1997) 52 Cal.App.4th 732, 735, 60
Cal.Rptr.2d 710.)


We review independently from the trial court the summary
judgment papers. We do not resolve factual issues but
ascertain whether there are any to resolve. (Flait v. North
American Watch Corp. (1992) 3 Cal.App.4th 467, 474–475,
4 Cal.Rptr.2d 522.)


B. Causation


Yanez and Plummer agree the fundamental issue on appeal
is whether there exists a triable issue of material fact that
Plummer caused Yanez to be terminated from Union Pacific.


This question of causation applies to Yanez's cause of action
against Plummer for **313  legal malpractice, as well
as Yanez's independent causes of action against Plummer
for breach of fiduciary duty and fraud. (See Stanley v.
Richmond (1995) 35 Cal.App.4th 1070, 1086, 41 Cal.Rptr.2d
768 [breach of fiduciary duty is a tort distinct from legal
malpractice]; Salahutdin v. Valley of California, Inc. (1994)
24 Cal.App.4th 555, 562, 29 Cal.Rptr.2d 463 [in addition
to legal malpractice, civil actions against an attorney may
include intentional fraud or constructive fraud (based on
breach of fiduciary duty) ]; see also Vapnek et al., Cal.
Practice Guide: Professional Responsibility (The Rutter
Group 2013) ¶¶ 6:425 to 6:426, pp. 6–92 to 6–93 (rev.# 1,
2012) (Vapnek).)


Yanez alleges essentially that the conduct of attorney
Plummer and facility director Magures combined to cause his
harm—his termination.


[1] In a legal malpractice action where, as here, there is a
combination of causes, none of which is sufficient without the
others to have caused the harm, the test for causation is the
“but for” test: but for the defendant's conduct, the harm would
not have occurred. (Viner v. Sweet (2003) 30 Cal.4th 1232,
1239–1241 & fn. 3, 135 Cal.Rptr.2d 629, 70 P.3d 1046 (Viner
); see Vapnek, supra, Professional Responsibility, ¶ 6:310, p.
6.60.14, ¶ 6:319, pp. 6–60.23 to 6–60.24 (rev.# 1, 2013).)


[2]  [3]  [4]  [5]  *187  Because the “substantial factor”
test of causation subsumes the “but for” test, the “but
for” test has been phrased in terms of “substantial factor,”
as follows, in the context, as here, of a combination of
causes dependent on one another: A defendant's negligent
conduct may combine with another factor to cause harm; if
a defendant's negligence was a substantial factor in causing
the plaintiff's harm, then the defendant is responsible for the
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harm; a defendant cannot avoid responsibility just because
some other person, condition, or event was also a substantial
factor in causing the plaintiff's harm; but conduct is not a
substantial factor in causing harm if the same harm would
have occurred without that conduct. (See Viner, supra, 30
Cal.4th at pp. 1239–1241, 135 Cal.Rptr.2d 629, 70 P.3d
1046; Mayes v. Bryan (2006) 139 Cal.App.4th 1075, 1095,
44 Cal.Rptr.3d 14 (Mayes ); 6 Witkin, Summary of Cal. Law
(10th ed. 2005) Torts, § 1185, pp. 552–553; CACI No. 430
& Directions for Use to CACI No. 430 (2013) p. 282 (Dec.
2007 rev.); CACI No. 431.)


[6] In a legal malpractice action, causation is an issue of fact
for the jury to decide except in those cases where reasonable
minds cannot differ; in those cases, the trial court may decide
the issue itself as a matter of law. (Ishmael v. Millington
(1966) 241 Cal.App.2d 520, 525–526, 529, 50 Cal.Rptr. 592
(Ishmael ).)


We now apply these legal principles to the evidence disclosed
in the summary judgment papers.


II. Applying the Legal Principles to the
Evidence in the Summary Judgment Papers


Yanez and Union Pacific occupied adverse positions
regarding Garcia's FELA lawsuit against Union Pacific.
Yanez—working with Garcia when Garcia was injured, and
the only percipient witness to Garcia's accident—was aware
of several unsafe work conditions that may have contributed
to Garcia's injury.


Despite these conflicting interests, Union Pacific's in-house
counsel, Plummer, represented both Union Pacific and
Yanez at Yanez's deposition in Garcia's lawsuit. Prior to
being deposed, Yanez expressed to Plummer his concern
about how this state of affairs would affect his job, and
Yanez asked Plummer who would “protect” him at the
deposition. Plummer responded **314  that Yanez was a
Union Pacific employee and Plummer was Yanez's attorney
for the deposition, and stated that if Yanez told the truth at the
deposition, his job would not be affected.


*188  Without the informed written consent of each client, a
lawyer representing more than one client shall not (1) accept
representation of more than one client in a matter in which
the interests of the clients potentially conflict (State Bar Rules
Prof. Conduct, rule 3–310(C)(1)) or (2) accept or continue


representation of more than one client in a matter in which
the interests of the clients actually conflict (State Bar Rules
Prof. Conduct, rule 3–310(C)(2)). (See also Vapnek, supra,
Professional Responsibility, ¶¶ 4:27 to 4:29, pp. 4–16 to 4–
17 (rev.# 1, 2012).)


Yanez presented evidence in his summary judgment papers
that Plummer neither informed him about conflicts with
Union Pacific nor obtained his written consent to represent
him despite such conflicts.


Yanez also presented evidence in his summary judgment
papers that, pursuant to questioning from Garcia's counsel
at the deposition, Yanez testified adversely to Union Pacific
regarding unsafe work conditions and acknowledged that he
did not “witness” Garcia's accident. Then Plummer, without
having prepared Yanez for what was coming, had Yanez
confirm during the deposition that he did not “see” Garcia slip
and fall, only to spring upon Yanez his second statement, in
which Yanez stated the opposite. Plummer did not provide
Yanez a chance to explain this discrepancy; nor did Plummer
mark as a deposition exhibit (as he did the second statement)
Yanez's first statement, which effectively acknowledged that
Yanez did not see Garcia slip and fall.


As Yanez argues based on this summary judgment evidence,
“Plummer's violation of his legal obligations to represent his
client, Yanez, was calculated to portray ‘in the worst possible
light’ Yanez's [deposition] testimony in order to benefit
Plummer's other client at the deposition, Union Pacific,
[which] then relied on that ‘worst possible light,’ [via facility
director Magures and other Union Pacific personnel,] to fire
Yanez.”


Violation of the State Bar Rules of Professional Conduct
prohibiting concurrent representation of conflicting interests
without each client's informed written consent constitutes
evidence of malpractice liability and breach of fiduciary
duty but does not, standing alone, prove the malpractice or
the fiduciary breach. (BGJ Associates v. Wilson (2003) 113
Cal.App.4th 1217, 1227, 7 Cal.Rptr.3d 140 [these rules were
not intended to create new civil causes of action on their
own]; see Ishmael, supra, 241 Cal.App.2d at pp. 526–527, 50
Cal.Rptr. 592 [malpractice]; Mirabito v. Liccardo (1992) 4
Cal.App.4th 41, 44–45, 5 Cal.Rptr.2d 571; see also Vapnek,
supra, Professional Liability, ¶¶ 6:292 to 6:293, pp. 6.60.9 to
6.60.10 (rev.# 1, 2013).)
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*189  Plummer maintains he played no role in causing
Yanez's termination, as a matter of law, because (1) he
(Plummer) had no involvement in what Yanez wrote on
his second statement (Yanez wrote he “saw” Garcia slip
and fall); (2) Yanez admitted to Garcia's counsel in the
deposition that he did not “witness” Garcia's “accident,” prior
to any questioning by Plummer; (3) there was a “formal
investigation” (disciplinary hearing charging Yanez with
dishonesty in the deposition, in light of his second statement);
(4) Yanez had the opportunity to explain this discrepancy
at the formal investigation; and (5) Plummer had no role in
uncovering Yanez's deception or in the process leading to his
termination.


[7]  **315  We disagree with Plummer and conclude Yanez
has presented a triable issue of material fact that but for
Plummer's alleged malpractice, breach of fiduciary duty and
fraud, Yanez would not have been terminated.


Yanez has tendered evidence that Plummer's conduct
combined with Union Pacific director Magures's conduct (and
the conduct of other Union Pacific personnel with firing
authority) to cause his termination.


As for Plummer's conduct, it is true Yanez wrote in his second
statement that he “saw” Garcia slip and fall, and it is true
Yanez first admitted to Garcia's counsel in the deposition that
he did not “witness” Garcia's “accident.” But it was Plummer
who highlighted Yanez's deposition testimony that he did not
“see” Garcia slip; it was Plummer who presented the second
statement at the deposition; it was Plummer who got Yanez,
under oath at the deposition, to effectively admit that his
deposition testimony conflicted with the second statement; it
was Plummer who did not offer Yanez a chance to explain
this discrepancy; and it was Plummer who failed to present
the first statement as an exhibit at Yanez's deposition.


As for Magures's conduct, he attended Yanez's deposition
in Garcia's lawsuit as a representative of Union Pacific and
obtained the transcript to confirm that Yanez's deposition
testimony conflicted with his second statement, as to what
he had seen regarding Garcia's slip and fall. Yanez presented
evidence in his summary judgment papers that Magures
conceded that Union Pacific's dishonesty charge against
Yanez was based on the contradiction between Yanez's
second statement “and the deposition that [Yanez] gave under
oath to attorneys” in the Garcia lawsuit; that if Yanez had
not been deposed in the Garcia lawsuit, he probably would
not have been charged with dishonesty; that without the


deposition, Union Pacific would not have known about the
alleged dishonesty; and that this deposition triggered the
dishonesty charges brought against Yanez. Indeed, Yanez's
summary judgment evidence further shows that Union Pacific
had the two conflicting statements in its possession for over
nine months prior to Yanez's deposition in the Garcia case,
without ever charging Yanez with dishonesty.


[8]  *190  As we have seen from the language of the
“substantial factor” test of causation that subsumes the “but
for” test of causation which applies here, a defendant's
negligent conduct may combine with another factor to cause
harm. If a defendant's negligence was a substantial factor in
causing a plaintiff's harm, then that defendant is responsible
for the harm. This test of causation, most importantly in “but
for” terms, adds that conduct is not a substantial factor in
causing harm if the same harm would have occurred without
that conduct. (See Viner, supra, 30 Cal.4th at pp. 1239–
1241, 135 Cal.Rptr.2d 629, 70 P.3d 1046; Mayes, supra, 139
Cal.App.4th at p. 1095, 44 Cal.Rptr.3d 14; CACI No. 430 &
Directions for Use to CACI No. 430 (2013) p. 282 (Dec. 2007
rev.); CACI No. 431; see also Lysick v. Walcom (1968) 258
Cal.App.2d 136, 153, fn. 7, 65 Cal.Rptr. 406 [as long as the
lawyer's conduct was a “but for” cause of the plaintiff's harm,
it need not have been the sole cause].) Plummer maintains the
same harm—termination—would have befallen Yanez, as a
matter of law, without Plummer's conduct.


But Yanez's summary judgment evidence shows that
Plummer played a substantial role, during Yanez's deposition
in the Garcia case, in uncovering the deception Union Pacific
charged against Yanez, and that without that deposition
testimony, Yanez likely would not have been charged with
dishonesty—the deposition triggered **316  the charge (and
the charge resulted in Yanez's termination). This evidence
presents a triable issue of material fact that but for Plummer's
alleged malpractice, breach of fiduciary duty, and fraud
Yanez would not have been terminated. The fact that Yanez
was finally allowed to explain—in his own closing statement
at the disciplinary hearing—the discrepancy between his
second statement and his deposition testimony in the Garcia
case, was a matter of too little, too late, in light of Plummer's
conduct during the deposition.


Finally, Plummer begins his brief on appeal with the startling
observation that Yanez “desperately seeks to create a ‘rule
for all seasons' conflict of interest where one does not exist—
between employer and employee. Specifically, [Yanez] seeks
to have this Court announce a new rule stating that an attorney
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for an employer may never represent an employee at the same
time.” Summary judgment evidence here shows a conflict
between the employer and the employee, and the employer's
lawyer representing both the employer and the employee (to
the employee's detriment) without obtaining the employee's
informed written consent. We have not announced a “rule for
all seasons.” We have merely applied well-recognized rules of


professional conduct to the conflict of interest in this case. 2


*191  DISPOSITION


The judgment is reversed. Yanez is awarded his costs
on appeal. (Cal. Rules of Court, rule 8.278(a)(1), (2).)
(CERTIFIED FOR PUBLICATION.)


We concur:


RAYE, P.J.


HOCH, J.


Parallel Citations


221 Cal.App.4th 180, 37 IER Cases 49, 13 Cal. Daily Op.
Serv. 12,231, 2013 Daily Journal D.A.R. 14,767


Footnotes


1 At the disciplinary hearing, Yanez had the order of the two witness statements reversed—i.e., stating the first statement came after


the second statement. Plummer was confused along similar lines in Yanez's deposition.


2 In light of our resolution, it is unnecessary to consider Yanez's contention that the trial court abused its discretion in sustaining


objections to certain evidence.


End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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CDA Six-Year Statute of Limitations



Laguna Construction Co., ASBCA No. 58569

May 29, 2014 – Judge Delman

By Tara L. Ward, Wiley Rein LLP



In this case, the ASBCA granted Laguna Construction Co.’s (“Laguna”) motion to dismiss as untimely a Government claim regarding the reasonableness of Laguna’s subcontract billings.  Specifically, the Board dismissed the Government’s claim for a percentage of Laguna’s subcontract costs because the claim was barred by the six-year statute of limitations set forth in the Contract Disputes Act, 41 U.S.C. § 7103(a)(4)(A).  



Facts



Laguna was awarded several cost-reimbursable task orders to perform construction work in Iraq under its umbrella ID/IQ contract.  Relevant to the appeal, Task Order 0006 covered the renovation of facilities at a training base in Iraq, and Task Order 0015 covered the construction of barracks and classroom buildings for the Baghdad Police College.  Laguna awarded several subcontracts under each task order.  On Task Order 0015, one of the subcontract awardees was other than the lowest bidder.  During performance, Laguna sought reimbursement from the Government based on its purportedly incurred subcontract costs.  



In 2005, the Defense Contract Audit Agency (“DCAA”) audited Laguna’s subcontract management system.  In an audit report issued on December 6, 2005, DCAA found Laguna’s documentation of subcontract awards and related internal control policies to be inadequate.  Specifically, DCAA noted that there was “no price analysis” determining subcontract prices to be fair and reasonable, and no justification was provided for selecting a subcontractor that was not the lowest bidder.  On February 9, 2006, DCAA sent its findings to the administrative contracting officer (“ACO”) in a second audit report titled “Flash Report on Subcontractor Management System Deficiencies.”  Neither audit report referenced the specific subcontracts at issue in this appeal.  



In May 2009, the ACO identified “on-going and significant . . . subcontract management system deficiencies,” and began withholding 30% of Laguna’s interim invoices to cover the purported cost risk to the government for the reported deficiencies.  On March 17, 2011, DCAA issued Laguna a “Notice of Contract Costs Suspended and/or Disapproved,” disapproving over $2 million related to the subcontracts.  According to DCAA, these subcontract awards “had no evidence of competition and all failed to meet the test of fair and reasonable pricing” based on Laguna’s lack of documentation.  



On December 17, 2012, the ACO issued a final decision agreeing that Laguna’s files were insufficient to determine the reasonableness of the subcontract prices for both task orders.  With regard to Task Order 0015, the ACO also determined that Laguna had failed to document the reasonableness of awarding to other than the lowest bidder.  Laguna appealed, and moved to dismiss for lack of jurisdiction on the ground that the Government’s claim accrued in 2005 or 2006, and was therefore barred by the six-year CDA statute of limitations.



ASBCA Holding



The Board determined that the Government’s claim accrued no later than February 9, 2006 – the date the ACO received DCAA’s audit findings.  At the same time, the Board noted that the Government was aware of its “injury” (namely, having to reimburse the subcontract prices awarded by Laguna) as early as 2005, and that DCAA was “fully aware” of Laguna’s failure to document the subcontract awards by late 2005, as discussed in its December 2005 and February 2006 audit reports.  



The Board did not address whether the claim could have accrued on the date of the first subcontract progress payment “injury,” or as of the date DCAA first knew of Laguna’s failure to document the reasonableness of its subcontract awards.  Instead, the Board found simply that the claim accrued “no later than” February 9, 2006.  Accordingly, the Board held that the ACO’s December 2012 final decision was time-barred, and dismissed the Government’s claim for lack of jurisdiction.  



In a subsequent and related decision, however, the Board ultimately denied Laguna’s claim for reimbursement of any of its unpaid invoices due to fraud.  The case digest for this corollary case is below.
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Kellogg Brown & Root Services, Inc., ASBCA Nos. 56358 et al.

June 17, 2014 – Judge Freeman

By Steven A. Neeley, Husch Blackwell LLP



	In Kellogg Brown & Root Services, Inc., ASBCA Nos. 56358, 57151, 57327, 5559, Jun. 17, 2014, the ASBCA held that Kellogg Brown & Root Services, Inc. (“KBR”) was entitled to recover $44 million in allegedly unallowable private security company (“PSC”) costs incurred while providing the Army with logistical support in Iraq under the LOGCAP III contract.  The Board also held that the Contract Disputes Act (“CDA”) six-year limitation period on a government claim to recover amounts paid for allegedly unallowable costs begins to run on the date when the government first becomes aware that the contractor is incurring the costs. 



Facts



	In March 2003, the Army issued several task orders to Kellogg Brown & Root Services, Inc. (“KBR”) under the LOGCAP III contract for logistical and life-support services to support the Army’s operations following the U.S. invasion of Iraq.  The contract required that the government provide force protection to KBR employees and contractors that was “commensurate” with the threat and the level of protection afforded to Department of Defense (“DoD”) civilians.



Due to resource constraints, the government was not able to fully protect KBR subcontractors’ convoys as required under the contract.  Attacks on KBR convoys started almost immediately after performance began in June 2003 and resulted in the death or injury of numerous KBR employees and subcontractors.  In July 2003, the government acknowledged that its inability to provide force protection was significantly impacting KBR’s mission and agreed to develop a revised statement of work to allow KBR’s use of PSCs to provide the necessary security.  Although the Army requested a contract modification to that effect, no such proposal was ever approved or implemented into the contract. 



Because of the attacks, KBR subcontractors started using PSCs in 2003 and continued using them until the conclusion of the contracts in 2006.  The government was aware of KBR’s use of PSCs in early 2004 and was expressly advised of their use in June 2005 when an administrative contracting officer consented to the award of a KBR food services subcontract that contained an express pricing justification indicating that personnel would be moved using the services of a PSC.



In December 2005, U.S. Central Command (“CENTCOM”) issued a statement of policy requiring CENTCOM authorization on a case-by-case basis for contractor use of PSCs in Iraq and Afghanistan.  KBR received notice of the policy statement in December 2006 but there was no evidence that the statement was incorporated into KBR’s contract.  In February 2007, the Army notified KBR that it considered the costs of PSCs to be unallowable and was withholding more than $19 million in payments to KBR as a result.  The Army based its decision on the December 2005 CENTCOM policy statement and other provisions of the contract that, in the government’s view, prohibited contractor use of PSCs.  KBR disagreed and submitted a certified claim to recover the withheld amount in October 2007.  



In August 2009, the Army revised its assessment and notified KBR that it disapproved more than $103 million of PSC costs billed to the contract.  KBR submitted a $22 million invoice later that month and the government withheld the entire amount as a partial effort to recoup the disapproved PSC costs.  The Army withheld an additional $2 million from KBR payments in March 2010.  KBR submitted certified claims to recover all of those amounts in October 2009 and June 2010.



The Army did not respond to KBR’s three certified claims so KBR appealed the deemed denials to the ASBCA.  In January 2013, while KBR’s appeals were pending, the Army issued a final decision finding $55 million of the previously disapproved $103 million in PSC costs to be unallowable under the contract.  Finding that the government had already withheld $44 million, the final decision asserted that KBR owed the government an additional $11 million.  KBR appealed the decision and the Board consolidated the appeal with KBR’s other pending appeals.



ASBCA Holding:  



1.  Government claim accrued on the date that it became aware of PSC costs being incurred and was therefore time-barred



On appeal, KBR argued that the government’s claim for the full $55 million of unallowable costs was untimely because it was issued beyond the six-year limitations period provided in the CDA.  Noting that the government failed to address KBR’s argument in its reply brief, the ASBCA agreed and dismissed the claim for lack of jurisdiction.  Citing FAR 33.201, the ASBCA explained that a claim accrues on “the date when all events, that fix the alleged liability of either the Government or the contractor and permit assertion of the claim, were known or should have been known.”  Based on the evidence at the hearing, the ASBCA reasoned that the government’s claim for PSC costs accrued “no later than” June 2005, when an ACO approved the use of a food services subcontract acknowledging that personnel would be transported with PSC services.  The government’s claim in January 2013, nearly 8 years later, was therefore “untimely and thus invalid and a nullity.”



2.  PSC costs were reasonable and allowable



The ASBCA also found that the $44 million withheld by the government were reasonable and allowable costs that should be paid to KBR.  The ASBCA affirmed its holding in earlier proceedings that nothing in the contract “categorically prohibited the use of PSCs,” and found that the December 2005 CENTCOM policy statement was not applicable to existing contracts unless contractually incorporated into those contracts.  Because there was no evidence to show that the CENTCOM policy had been incorporated here, the ASBCA found that the government had not met its burden of establishing that the costs were unallowable under any specific contract provision or regulation.



The PSC costs were reasonable in amount, in the ASBCA’s view, because they comprised only 2.32% of KBR’s total billings and were substantially lower than the PSC costs incurred (12.5%) by Iraq Reconstruction contractors. The ASBCA also found the costs to be reasonably necessary because the evidence showed that the government did not provide force protection that was commensurate with the threat or the level of protection given to DoD civilians.  The ASBCA rejected the government’s counter argument that if the level of force protection was not adequate, KBR’s exclusive remedy was to delay the support operations without cost to KBR.  In so holding, the ASBCA noted that the contract was a rated order under the Defense Priority and Allocation Requirements clause (FAR 52.211-15) and that U.S. troops “depended on [KBR] and its subcontractors for their life-support and other logistical support services.”    



3.  Use of PSCs is not a “political question”



The government also argued that KBR’s claim was non-justiciable because assessing whether “the military force was inadequate and thus the PSCs were necessary . . . falls squarely within the political question doctrine” and is not a proper matter for the ASBCA to consider.  The ASBCA disagreed and noted that the political question doctrine does not prevent a board or court from determining whether the government satisfied its contractual obligations under the CDA.  The ASBCA also highlighted that “[i]n any event, there is no real question that the government did not provide force protection on a consistent basis. 
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“Continuing Claims” 



Fluor Corp., ASBCA No. 57852

Dec. 5, 2013– Judge Freeman

By Christine Roushdy, Vinson & Elkins LLP



	In Fluor, the ASBCA held that the Government’s claim accrued on the date DCAA auditor completed the audit of Fluor’s Benefit & Burden (B&B) costs.  The Board found that the auditor could have identified any of Fluor’s CAS non-compliance during the course of its 2005 audit.  The Board held that the first date of accrual for the Government’s claim was September 27, 2005, the date the audit was completed.  The Government’s final decision was not issued until November 17, 2011, over six years later.  



However, the Board determined that because Fluor continued to bill for its B&B pool costs over seven years, each billing had its own distinct date of claim accrual.  Applying the “continuing claim” doctrine, the Board dismissed the portion of the claim that related to billings occurring before November 17, 2005 (six years from the November 17, 2011 final decision), and it held that it retained jurisdiction over the billings occurring on or after November 17, 2005.



Facts



Upon consideration of Fluor’s motion to dismiss, the Board examined when the Government’s claim accrued under the Contract Disputes Act (“CDA”) six-year statute of limitations.  Fluor appealed the Government’s $63.3 million claim for costs that the Government believed were not submitted in accordance with applicable Cost Accounting Standards (“CAS”).  Specifically, the Government took issue with Fluor’s inclusion of premium pay for employees based in Iraq (called “uplifts”) in Fluor’s Benefit & Burden (“B&B”) indirect cost pool without allocating those costs to benefitting segments.  While disputing the merits of the Government’s claim, Fluor argued that the Government’s November 17, 2011 claim was untimely since it was filed more than six years after Defense Contract Audit Agency (“DCAA”) knew or should have been aware of Fluor’s accounting methods.  



As early as 2001, Fluor’s Salary Administration Policy defined “base compensation” as including an employee’s base salary with a variety of other compensation, including incentive and hardship pay.  Fluor described the allocation base for its B&B pool in its CAS Board Disclosure Statements as “total office and field assigned salaried staff base compensation working time labor associated with Fluor domestic segments.” 

 

In August 2004, a DCAA audit reached a “preliminary” conclusion that Fluor’s premium pay was above market rates and, therefore, unreasonable.  Upon DCAA’s request, on February 25, 2005, Fluor provided DCAA with the Fluor Salary Administration Policy, in which “base compensation” was defined.  On September 27, 2005, DCAA concluded a CAS compliance audit of Fluor’s B&B cost pool in which DCAA ultimately determined that Fluor had materially complied with applicable CAS requirements.  However, it was not until June 2006 when DCAA “discovered” that Fluor’s B&B costs included uplifts.  On September 21, 2007, DCAA issued an audit report claiming that Fluor’s B&B rate was not CAS compliant due to the inclusion of uplifts.  On November 17, 2011, the Contracting Officer issued a final decision asserting a $63.3 million claim for the increased costs resulting from Fluor’s alleged CAS non-compliance.  



Fluor moved to dismiss the Government’s claim, arguing that the Government’s claim accrued on January 1, 2004, the date the alleged non-compliance purportedly began.  Fluor claimed that at that point, the Government was on notice of its accounting practices.  The Government argued that it had no reason to know that Fluor’s billings were not CAS compliant until the summer of 2006, when DCAA realized the purported non-compliance.  



ASBCA Holding



The Board rejected both parties’ positions, noting that the Government could not have submitted a CDA claim until Fluor billed and was paid for its costs.  



Despite noting that DCAA knew or should have known that Fluor’s base compensation included uplifts no later than February 25, 2005, when Fluor provided its Salary Administration Policy, the Board held that the date of accrual of the Government’s claim was on or before September 27, 2005, the date when the DCAA auditor completed the audit of Fluor’s B&B costs for CAS compliance. The Board noted that the Government could have discovered Fluor’s non-compliance anytime during its June 1 through September 27, 2005 audit.



The Board found that the Government’s claim continued for the seven years that Fluor billed for its B&B pool costs, and that “each payment by the Government to Fluor for a CAS non-compliant billing” was its own “distinct event” with associated damages.  Since the Government’s claim was of a continuing nature, the Board dismissed the portions of the claim that occurred prior to the 6-year statute of limitations but maintained jurisdiction over those portions of the claim that occurred on or after November 17, 2005 (six years before the November 17, 2011 CDA claim was asserted).
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ASFA International Construction Industry & Trade, Inc., ASBCA No. 57880

Sept. 2, 2014 – Judge Melnick

Sonia Tabriz, Fox Rothschild LLP



Before denying the contractor’s motion for summary judgment, the Board engaged in a sua sponte review of jurisdiction over the Government’s assessment of liquidated damages and the contractor’s affirmative defense of waiver – including an analysis of the “continuing claim” doctrine and Maropakis.



Facts



On 11 May 2005, the Air Force awarded a contract to ASFA to complete construction of three facilities at a Turkish Air Force installation.  The Contract provided for the assessment of liquidated damages if ASFA did not timely complete the work.  Ultimately, ASFA failed to complete construction by the scheduled completion dates.  After a series of exchanges between ASFA and the Air Force, the Contracting Officer issued a final decision assessing liquidated damages for ASFA’s late completion.  



Procedural History



ASFA appealed the Contracting Officer’s final decision to the ASBCA.  ASFA then moved for summary judgment, asserting that the Air Force improperly assessed liquidated damages because the Air Force had waived the scheduled completion dates for each of the three facilities.  



The ASBCA, acting sua sponte, directed both the Air Force and ASFA to address whether the Board had jurisdiction over the pending appeal.  Specifically, the Board requested briefing on whether the Air Force’s claim for liquidated damages was time barred by the Contract Disputes Act (CDA).  Additionally, the parties were asked to discuss whether ASFA met the jurisdictional prerequisites to assert a waiver defense to the Government’s assessment of liquidated damages. 



ASBCA Holding



1.  The Air Force’s Liquidated Damages Claim is Time Barred



According to the Board, the Government’s assessment of liquidated damages was time barred under the CDA.  The CDA requires that all claims be submitted within six years of claim accrual.  The Air Force acknowledged that the claim for the storage facility accrued on 7 November 2005, the day after the scheduled contract completion date.  On that date, the Government knew (or should have known) that ASFA had not completed the work on time.  However, the Air Force waited until 23 November 2011 – just over six years later – to assess liquidated damages.  



The Air Force relied on the “continuing claim” doctrine to argue that its claim for LDs was not entirely time barred by the CDA.  The continuing claim doctrine allows for portions of a claim that fall within the statutory limitation period to survive (i.e. between 23 November 2005 and 23 November 2011), even if the statute of limitations had lapsed for earlier events.  To constitute a “continuing claim,” the claim must be susceptible to being divided into a series of independent events, each with its own distinct damages.  A claim that is based on a single event that may have continued “ill effects” is not a continuing claim.



The Air Force argued that each day of delay was its own separate and distinct event with its own damages.  Therefore, the Air Force should be permitted to assert its claim for liquidated damages from 23 November 2005 forward.  The Board disagreed.  The Air Force’s claim for liquidated damages accrued on 7 November 2005, when ASFA failed to timely complete the work.  Subsequent days of delay were merely “ill effects.”  Even if the total cost of ASFA’s liability had not yet been incurred on that date, no other performance or contingency was necessary to fix ASFA’s liability.  Therefore, the Air Force’s claim for liquidated damages on the storage facility was time barred by the CDA.



2.  ASFA’s Affirmative Defense Was Permissible



In response to the Air Force’s assessment of liquidated damages, ASFA argued that the government waived the originally scheduled contract completion dates.  The Board applied Maropakis to determine whether ASFA had met the jurisdictional prerequisites to assert its affirmative defense.  Pursuant to Maropakis, “a contractor seeking an adjustment of contract terms must meet the jurisdictional requirements and procedural prerequisites of the CDA, whether asserting the claim against the government as an affirmative claim or as a defense to a government action.”[footnoteRef:1]  The Board held that ASFA’s affirmative defense that the Air Force had waived completion dates and its right to collect liquidated damages did not amount to “seeking an adjustment of the contract terms.”  Therefore, ASFA was not required to first submit a CDA claim before it could pursue that defense before the Board. [1:    M. Maropakis Carpentry, Inc. v. United States, 609 F.3d 1323, 1330-31 (Fed. Cir. 2010).  ] 




3.  ASFA’s Motion for Summary Judgment Denied



ASFA moved for summary judgment on the grounds that the Air Force waived the scheduled completion dates and therefore could not assess liquidated damages.  ASFA further argued that the Government’s assessment of liquidated damages was arbitrary and capricious.  The motion was denied on both fronts.



First, ASFA relied on Devito to support its contention of waiver.  413 F.2d 1147 (Ct. Cl. 1969).  According to Devito, the elements to establish waiver are the Government’s: “(1) failure to terminate within a reasonable time after the default under circumstances indicating forbearance, and (2) reliance by the contract on the failure to terminate and continued performance by him under the contract, with the Government’s knowledge and implied or express consent.”  Id. at 1154.  



According to the ASBCA, the waiver doctrine in Devito – a case involving a supply contract – applies to construction contracts only under “unusual circumstances.”  This is because construction contractors are routinely paid for completed work; thus, it would be difficult for a construction contractor to prove that it continued to perform, to its detriment, during a period of Government forbearance.  However, the Government’s failure to mention or assess liquidated damages may indicate that time is no longer “of the essence,” which would make the scheduled completion dates no longer enforceable for assessing liquidated damages.  



Although ASFA argued that it incurred additional costs to complete performance of the work by the new, substitute completion dates, the record indicated multiple occasions where the Government informed ASFA that it might assess liquidated damages.  This evidence alone precluded summary judgment.  
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R.R. Gregory Corp., ASBCA No. 58517

Feb. 6, 2014 – Judge James

By Steven A. Neeley, Husch Blackwell LLP



	In The R.R. Gregory Corp., ASBCA No. 58517, Feb. 6, 2014, the ASBCA held that a contractor’s claim for remission of liquidated damages accrues on the date that the LDs are first assessed after the contract completion date (at the earliest), or on the date when the LDs assessment is finalized (at the latest).  The contractor’s claim for remission of LDs six years after either of those dates was time-barred under the Contract Disputes Act and required dismissal.



Facts



In September 2000, the U.S. Army Corps of Engineers issued a contract to The R.R. Gregory Corporation for the construction of a new physical fitness center at the Walter Reed Army Medical Center in Washington, D.C.  The Notice to Proceed was issued in mid-November 2000 and construction was to be completed in mid-November 2001.  During performance, the contract completion date was extended for a total of 549 days to mid-May 2003.  The contract contained a liquidated damages provision entitling the government to assess liquidated damages of $1,015 per day for each day of delay.  R.R. Gregory did not meet the mid-May 2003 completion date and did not achieve substantial completion until October 3, 2003.  



Accordingly, on November 13, 2003, the government ACO assessed liquidated damages against R.R. Gregory in the amount of $143,115 for the 141-day delay.  The government finalized its liquidated damages assessment on August 4, 2004 and withheld the full $143,115 amount.  



R.R. Gregory informally discussed time extensions with the government from 2006 to 2010 but did not formally request time extensions to account for the liquidated damages until September 30, 2011.  When the government denied the requests as time-barred, R.R. Gregory submitted a certified claim on August 24, 2012.  The government did not issue a formal decision in response to the claim and R.R. Gregory appealed the deemed denial to the ASBCA on January 24, 2013.  



ASBCA Holding:  The claim accrued on the date that liquidated damages were first assessed   



On appeal, the government argued that R.R. Gregory’s claim was filed beyond the six-year CDA statute of limitations because its claim accrued, at the latest, on August 4, 2004 when the government finalized its LDs assessment.  R.R. Gregory rebutted this argument on the grounds that the government’s LD’s assessment is an affirmative claim that required a decision from the contracting officer (not the ACO) assessing the LDs within six years after the date of substantial completion.  Since substantial completion was October 3, 2003, R.R. Gregory argued that its claim did not accrue until October 3, 2009, when the government’s six-year period for issuing a contracting officer decision assessing LDs expired.



The ASBCA rejected R.R. Gregory’s argument and dismissed its claim as time-barred.  The Board noted that the accrual date of a claim depends on the legal basis underlying the claim and held that a claim for remission of LDs accrues on the first date that LDs were assessed.  Because the government first assessed LDs on November 13, 2003 and finalized its assessment on August 4, 2004, the Board concluded that R.R. Gregory’s claim accrued, at the earliest, on November 13, 2003 and, at the latest, on August 4, 2004.  The six-year CDA statute of limitations therefore expired on November 13, 2009, or on August 4, 2010.  Either way, R.R. Gregory’s September 2011 claim was time-barred.   



This case illustrates the need for all parties to be aware of the facts underlying their claims and to promptly assert entitlement based on the earliest possible claim accrual date to ensure compliance with the CDA six-year statute of limitations.   
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Fraud

Laguna Construction Co., ASBCA No. 58324

Sept. 23, 2014 – Judge Delman

By Skye Mathieson, Crowell & Moring LLP

In Laguna, the ASBCA denied a $2.9 million claim for unpaid invoices because two of Laguna’s employees had pled guilty to accepting subcontractor kickbacks under some, but not all, of the task orders under appeal.  The Board imputed the fraud to the company and, applying the doctrine of “antecedent breach,” held that the contractor’s material breach excused the government’s subsequent failure to pay for the completed and invoiced work.

Facts

In November 2003, near the outset of the Iraq War, Laguna received an Air Force ID/IQ contract for worldwide construction services.  Over the next several years, the Air Force issued 16 cost-reimbursable task orders for Laguna to perform reconstruction projects in Iraq.  Laguna issued numerous subcontracts to complete those 16 task orders.  

Beginning in 2005, DCAA auditors began to scrutinize Laguna’s subcontract competitions, award decisions, and billing practices (see related case digest).  Despite DCAA’s concerns, Laguna continued to perform the work and submit invoices for tens of millions of dollars in incurred costs between 2004 and 2009.     

In 2008, police apprehended Laguna’s project manager when he entered the U.S. on charges of bulk cash smuggling.  Through interviews, Government investigators learned of subcontract bid-rigging and kickbacks in connection with several of Laguna’s task orders in Iraq.  In 2010, Laguna’s project manager pled guilty to conspiracy to pay or receive kickbacks in connection with some, but not all, of the Iraq task orders.  In 2012, the Government indicted three of Laguna’s officers and four subcontractors in connection with the ID/IQ contract.  

Procedural History

	In 2008[footnoteRef:2] and 2012,[footnoteRef:3] Laguna filed certified claims for unpaid invoices relating to work that it had performed in Iraq under 11 of the 16 task orders.  Laguna timely appealed the deemed denials of those claims.   [2:   See Laguna Constr. Co., ASBCA No. 58292, 13 BCA ¶ 35,315 (Air Force).]  [3:   See Laguna Constr. Co., ASBCA No. 58324, 13 BCA ¶ 35,464 (DCMA).] 


In 2013, Laguna’s Vice President for Operations pled guilty to receiving kickbacks in connection with some, but not all, of the 11 task orders that were the subject of Laguna’s ASBCA appeal.  The Board subsequently granted DCMA’s motion to amend its answer to add the affirmative defense of fraud.  

Following the amended answer, both DCMA and the Air Force moved for summary judgment on the issue of whether Laguna’s monetary claims for unpaid invoices should be summarily denied, as a matter of law, due to the commission of kickback fraud by Laguna’s employees in connection with some of the task orders under appeal.            

ASBCA Holding:  “Any Degree of Fraud” Bars Contractor Claims

Although the Board does not have jurisdiction to make factual findings regarding the commission of fraud, the Board does have jurisdiction to determine whether – and to what extent – an existing fraud conviction should have bearing on the adjudication of related contract claims under appeal.    

This case presented a matter of first impression for the Board due to the unique confluence of several factors:  the contractor itself was not criminally charged, many of the unpaid invoices had been issued against task orders that were not implicated by the fraud convictions, and the Government sought to use the fraud convictions as a shield to deny monetary claims, rather than the more common scenario of using fraud convictions to uphold terminations. 

Citing only Supreme Court and Federal Circuit precedent, the Board denied the $2.9 million claim for unpaid invoices in its entirety.  The Board ruled that the employees’ acceptance of kickbacks should be imputed to their employer, Laguna, under principles mirroring respondeat superior.  Next, the Board held that the employee-fraud imputed to Laguna constituted a “material breach” of Laguna’s ID/IQ contract.  

The Board ruled that it was irrelevant whether kickbacks were actually paid under every task order under appeal because, applying Federal Circuit precedent, “any degree of fraud” is “material” as a matter of law.  The Board further grounded its finding of breach under two separate legal theories:  (1) the fraud breached the contractor’s “duty of good faith and fair dealing” in the performance of a contract; and (2) the payment of kickbacks necessarily led to inflated invoices which, when passed along to the Government for reimbursement, breached the contract’s “allowable costs and payments” clause (FAR 52.216-7).

Based on these findings, the Board applied the doctrine of “antecedent breach” (also called “prior material breach”) and held that Laguna’s material breach of the ID/IQ contract excused the government’s subsequent breaches in failing to pay for the completed and invoiced work.  The Board summarized its holding as follows:

We conclude that Laguna materially breached the WERC contract through the

kickbacks taken by its agents and its billings to the government based on amounts

inflated by their kickbacks. We conclude that these criminal acts constituted a first

material breach, and this first material breach excused the government from

subsequently paying appellant's invoices.



Learning Points



While the Board possesses robust jurisdiction over formation fraud, including the ability to fact-find on fraud and to declare contracts void ab initio, the contours of the Board’s jurisdiction over performance fraud have historically been less clear. Therefore, because the ASBCA blazed new ground in Laguna, this case presents several important learning points.  First, in the small sub-set of ASBCA performance fraud cases, almost every prior case applied the breach theory to uphold a termination for default.  In the only previous ASBCA case where a fraud conviction constituted a breach sufficient to deny a monetary claim, the corporation itself had been convicted after a full trial and the fraud was directly related to the invoice under appeal.  



Although Laguna presented a matter of first impression at the Board, the Board’s decision was supported by decades of Federal Circuit and Supreme Court precedent.  The ASBCA’s announcement that its jurisdiction over fraud includes the denial of monetary claims under a material breach theory – even where the company is not charged and the fraud may not necessarily affect each invoice, let alone each task order, under appeal – should certainly alert contractors to ensure that all employees (regardless of rank[footnoteRef:4]) are complying with all laws and contract provisions.  The Board has put contractors and their employees on notice, stating that “any degree of fraud” is material.    [4:   Both of Laguna’s convicted employees “were operating under this contract and within the scope of their employment. This supports the imputation of their actions to Laguna.”  See Laguna Constr. Co., ASBCA No. 58324, 2014 WL 4968823 (citing Kellogg Brown & Root Servs., Inc. v. United States, 728 F.3d 1348, 1370 n.25 (Fed. Cir. 2013) (finding employees’ rank in company not relevant for imputing fraud liability); United States v. Acme Process Equip. Co., 385 U.S. 138, 147 (1966).] 
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Eyak Services, LLC (ESL), ASBCA Nos. 58556 and 58557

– and –

Eyak Technology, LLC (EyakTek), ASBCA Nos. 58552 et al.

Apr. 1, 2014 – Judge Melnick

By Michael J. Farr, Air Force Acquisition and Litigation Directorate



In Eyak Services, LLC and Eyak Technology, LLC, the ASBCA denied the contractor’s motions for summary judgment and dismissal, where the contractor had argued that the Government’s claims for overpayment during contract performance improperly asserted fraud.

Facts

In these cases, two sister companies, Eyak Services LLC (ESL) and Eyak Technology, LLC (EyakTek), appealed contracting officer final decisions seeking to recover overpayments, respectively, of $3.05 million and $29.4 million on U.S. Army Corps of Engineers (Corps) contracts. The overpayments resulted from a fraudulent scheme masterminded by a Corps employee, and involved an EyakTek employee and various subcontractors. Under the scheme, two Corps contracting officials facilitated the award of subcontracts to corrupt companies in return for their payments, and the subcontractors then included false or inflated amounts in their invoices to the Corps’ prime contractors (ESL and EyakTek), which were then forwarded to the two Corps officials for payment approval.

ESL and EyakTek argued that because of the statutory prohibition on agencies settling or compromising fraud claims on their own, the final decisions were a nullity because they were based on the fraudulent conduct of certain individuals. Alternatively, ESL and EyakTek contended that the Government’s claims should be dismissed to avoid the possibility of inconsistent decisions between the ASBCA and the forums adjudicating the fraud.

ASBCA Holding:  Contracting Officer May Assert Claims for Overpayment Even When Fraud is the Reason for Overpayment

In addressing these arguments, the ASBCA first emphasized that the Contract Disputes Act (CDA) forbids agencies from relying on it “to settle, compromise, pay, or otherwise adjust any claim involving fraud. 41 U.S.C. § 7103(c)(1). This prohibits contracting officers from pursuing claims for penalties or forfeitures arising from fraud in their final decisions, and deprives the ASBCA of jurisdiction over appeals involving such claims.

ESL and EyakTek contended that the Government’s claims involved fraud because they arose from its criminal prosecution of the conspirators and involved their false subcontractor charges. They also asserted that the Government did not have a contractual basis for its claims because it did not allege that it paid ESL and EyakTek more than the fixed prices of their delivery orders.

The ASBCA disagreed, finding that the Government’s claims against ESL and EyakTek arose not from any alleged fraud committed by ESL and EyakTek, but instead, from an established, fraudulent conspiracy by others, including Government, contractor, and subcontractor personnel, and sought the return of alleged overpayments the Government claimed ESL and EyakTek were not entitled to receive. The ASBCA further observed that the fact that ESL and EyakTek were the subjects of a Department of Justice fraud investigation was irrelevant, since regardless of the outcome of that investigation, the Government’s claims were not based on fraud.

Contrary to ESL’s and EyakTek’s arguments, the ASBCA found that the Government’s claims asserted a non-fraud basis for recovery based upon the established doctrine that the Government is required to recover amounts paid to a contractor that the contractor was not entitled to, over which it had jurisdiction. The ASBCA found that the Government’s claims that it paid ESL and EyakTek more than they were entitled to receive due to the fraudulent acts of others implicated the parties’ contract rights, not whether ESL and EyakTek committed fraud.

The ASBCA also disagreed with ESL’s and EyakTek’s contentions that the Government’s claims should be dismissed to avoid the possibility of inconsistent decisions between the ASBCA and the actions of the Department of Justice or other tribunals concerning the civil fraud investigations ESL and EyakTek were undergoing. With ESL and EyakTek merely under investigation, with no proceedings ongoing at that time in another court or forum, the ASBCA found no basis to suspend its proceedings.

In an attempt to expand on their inconsistency argument as a basis for dismissal, ESL and EyakTek suggested there could be a conflict between the Government’s claims and the restitution awards the Government had already obtained against the individual conspirators. ESL and EyakTek contended that since the restitution awards already compensated the Government for the overcharges it sought, the present claims proceedings could lead to a double recovery.

The ASBCA disagreed that the double recovery concern restricted its jurisdiction, observing that this concern potentially related to the merits of the Government’s claims, and that the Government’s ultimate entitlement to recovery was governed by equitable principles applied in a “case-by-case” determination designed to avoid injustice. The ASBCA further noted that such a review would require the development of a thorough record, which also made resolution of the case by summary judgment inappropriate.



Key Learning Point



In both cases, the Board held that even though the fraudulent conduct of others resulted in an overpayment to the contractor, that did not deprive the ASBCA of jurisdiction over a claim to collect the overpayment, where the Government’s claim has a contractual basis and is not based on fraud committed by the contractor.
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Terminations



U.S.I.A. Underwater Equip. Sales Corp. v. DHS, CBCA No. 2579

Jan. 27, 2014 – Judge Somers

By Lucas Hanback, Rogers Joseph O’Donnell



The CBCA was asked to decide whether the Coast Guard properly terminated a contract for cause, and was also asked to determine whether the Coast Guard could recover reprocurement costs. 



Facts



In 2010 the Coast Guard placed an order for 777 dry suits against U.S.I.A.’s GSA schedule contract.   The schedule contract contained an inspection/acceptance clause that reserved the Government’s right to “inspect or test any supplies or services” tendered.  Additionally, the Coast Guard unilaterally inserted a term into the order which required that the dry suits be submitted to an immersion test to check for leaks.  However, a specific testing procedure was not specified.



U.S.I.A. initially tendered 100 suits to the Coast Guard in November 2010, but the Coast Guard determined that the suits leaked and issued a cure notice. After discussing the problem, U.S.I.A. tendered another 120 modified suits in December 2010.  The Coast Guard again determined that the suits leaked after testing, and directed U.S.I.A. not to send any more suits until the parties could discuss the matter.    However, U.S.I.A. sent another 100 suits and an invoice to the Coast Guard in January 2011.  The Coast Guard acknowledged receipt, but again directed U.S.I.A. not to send any more suits until the issue was resolved.  U.S.I.A. contended that it had tested the suits and found no leaks, and questioned the testing method used by the Coast Guard, at which point communications broke down and the Coast Guard issued a second cure notice in February 2011.  The parties continued to dispute the proper method to test the suits, but ultimately agreed to have the Navy perform an independent test.  Meanwhile, the Coast Guard placed orders for several hundred dry suits from two other companies.  



The Navy duplicated the testing procedures used by the Coast Guard, but ultimately found that all of the suits leaked.  As a result, the Coast Guard issued a show cause notice to U.S.I.A. on September 1, 2011.  When the parties reached an impasse in discussions, the Coast Guard terminated the order for cause on September 16, 2011, and then purchased an additional 660 suits from a third manufacturer on September 26, 2011.



CBCA Holding



	1.  Propriety of the Termination



U.S.I.A. appealed the termination for cause and argued that it did not agree to the testing procedures used by the Coast Guard.  The Coast Guard claimed reprocurement costs for the suits it purchased from the other three manufacturers.  Regarding U.S.I.A.’s argument, the CBCA found that the Coast Guard properly terminated the contract for cause.  It noted that U.S.I.A. failed to deliver suits meeting the specifications on multiple occasions, and concluded that because the contract did not specify any particular testing method, the method used by the Coast Guard was appropriate.  The Board noted that “[w]hile U.S.I.A. may have used a different process for testing the suits and may have reached different results, U.S.I.A. failed to present persuasive evidence that the Coast Guard’s testing was improper.”



	2.  Reprocurement



Turning to the Coast Guard’s claim for reprocurement costs, the Board noted that the Coast Guard purchased 482 of the suits prior to terminating U.S.I.A. during a time when U.S.I.A. still had an opportunity to cure the defect. Accordingly, the Board determined that it was not reasonable to conclude that those suits were purchased to replace the suits purchased from U.S.I.A.  Regarding the suits purchased from the third manufacturer after the termination for cause, the Board found that it may be possible for the Coast Guard to establish that these suits were purchased to replace the items purchased from U.S.I.A., but that the Coast Guard had not issued a final decision on a claim from the contracting officer as required to establish jurisdiction.  Accordingly, the CBCA declined to address the claim.



This case shows that where specific testing procedures are not specified in the contract, an agency will be allowed to use reasonable procedures to test items tendered, and contractors will face an uphill battle to show that the testing methodology used was improper.  For the government, this case demonstrates that the government will not be able to recover reprocurement costs on items purchased prior to a termination while the contractor still has an opportunity to cure.  Further, this case also serves as a reminder that the government, just like contractors, must anchor jurisdiction on a contracting officer’s written decision on a claim.  
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Temple Contract Station LC, PSBCA Nos. 6430, 6488

July 16, 2014 – Judge Shapiro

By Benjamin J. Kohr, Wiley Rein LLP



	The Postal Service Board of Contract Appeals’ (“PSBCA”) ruling on Temple Contract Station LC’s (“Temple”) claim against the United States Postal Service confirmed that the Postal Service is not obligated to provide a contractor with advance warning of its termination over and above any contractually required notice.  This case presents an important learning lesson: contractors are advised to review their contractual termination rights and to make future business decisions in light of those rights.



Facts



1.  The CPU Contract



	Temple operated a contract postal unit (“CPU”) for the Postal Service in Temple, Texas.  The CPU contract contained a Contract Duration and Termination clause, which provided that the contract was for “an indefinite term” and could be terminated by either the Postal Service or Temple “upon 60 days’ written notice.”  At the time of termination, Temple had performed under the “indefinite term” contract for nearly twenty years.  The Postal Service’s purchasing guidelines separately indicated that contracts were to be terminated consistent with the contract’s termination provisions, but required that no contract exceeding $1 million “may be terminated unless the [Vice President, Supply Management] has approved termination.”  These purchasing guidelines were not incorporated in the CPU contract.



	2.  CBA Agreement with Workers Union



	In March 2011, the Postal Service and the American Postal Workers Union (“APWU”) agreed to a four-and-a-half year collective bargaining agreement (“CBA”) designed to address a number of Postal Service-wide labor issues.  Among other requirements, the CBA incorporated a Memorandum of Understanding (“MOU”) that required the Postal Service to close twenty CPUs, including the CPU in Temple, Texas.  Unaware of the requirement to terminate its contract, Temple entered into a number of long-term financial commitments throughout 2011 in anticipation of the continued performance of the CPU contract through 2016.  Temple asserted during the appeal that it would not have entered into these contracts—or at least not for the agreed upon periods of performance—had it known that the Postal Service planned to terminate the CPU contract.  



	3.  Termination



	The Contracting Officer (“CO”) for Temple’s CPU contract learned of the MOU for the first time in October 2011 when he was informed that it might require the termination of up to twenty CPUs.  The CO reviewed the CBA, the MOU and the Temple CPU contract, and issued a termination letter to Temple on January 23, 2012.  The letter indicated that the Postal Service was exercising its right to terminate the contract with 60 days written notice and that termination would become effective close of business on March 30, 2012.  The CO did not seek or receive the approval of the Vice President, Supply Management.       



	4.  Temple’s Claims



	Temple appealed the termination to the PSBCA and separately filed a $4.4 million certified claim seeking future expected profits for twenty years.  The CO issued a final decision denying Temple’s claim and Temple filed an appeal with the PSBCA that was consolidated with the termination appeal.  Temple raised a number of allegations challenging the propriety of the termination, including: lack of changed circumstances, improper assignment, improper conduct by the CO, violation of the covenant of good faith and fair dealing, bad faith and bad policy.[footnoteRef:5]  The claims that PSBCA did not summarily dismiss are addressed below.   [5:  Temple also raised an allegation of superior knowledge; however, the PSBCA found that it did not provide a basis of relief independent of the covenant of good faith and fair dealing in this case.  ] 




PSBCA Holding



	1.  Changed Circumstances Not Required to Terminate for Convenience



	Equating the termination to a termination for convenience, Temple argued that termination was only authorized where a substantial change had occurred in the circumstances under which the contract was made and, separately, that the termination was not in the best interest of the Postal Service.  PSBCA rejected both arguments.  The Federal Circuit has made clear that changed circumstances are not required before the government may terminate for convenience.  In addition, the termination clause did not require a determination that the termination was in the best interest of the agency (in any event, the PSBCA will not substitute its judgment for the agency’s).



	2.  Improper Conduct by the CO



	The PSBCA rejected Temple’s contention that termination required the approval of the Vice President of Supply Management per the Postal Service’s purchasing guidelines.  The Board chose not to address the question of the whether the purchasing guidelines—which were not explicitly incorporated—applied to the CPU contract.  Rather, the PSBCA held that the approval was an internal approval procedure.  It is well settled that internal approval procedures are intended only for the government’s benefit, not that of contractors.  Therefore, failure to comply with those internal requirements does not convey a cause of action.  Because there was no evidence that the approval requirement was intended to benefit postal contractors, the Postal Service’s failure to comply with the purchasing guidelines—even assuming they applied—did not provide Temple with a cause of action.     



	3.  Good Faith and Fair Dealing



	The implied covenant of good faith and fair dealing obligates parties not to interfere with each other’s contract performance so as to destroy the reasonable expectations of the other party regarding the fruits of the contract.  Temple argued that the Postal Service breached this implied duty by failing to inform the company of the intended termination.  Had Temple been informed when the CBA was signed in March 2011, it would not have incurred any subsequent financial obligations.  The PSBCA rejected this argument, holding that the implied duty cannot expand a party’s contractual duties beyond those in the express contract.  Here, the contract expressly granted either party the right to terminate the contract on 60 days’ written notice.  The implied covenant cannot be argued to impose a requirement for additional notice merely because the Postal Service was aware of the potential for termination prior to the January 2012 notice of termination.  Further, the indefinite nature of the contract and the sixty-day notice requirement resulted in a contract that was perpetually at risk of termination with limited notice.  Therefore, Temple could not have possessed a reasonable expectation—at any time—of continued performance for more than 60 days.  Temple should have accounted for that risk in making its business decisions.  





	4.  No Evidence of Bad Faith



	Finally, Temple argued that the Postal Service acted in bad faith when it agreed to the CBA knowing that that the APWU’s interests directly conflicted with Temple’s.  The PSBCA reiterated that the motivation at issue was the Postal Service’s—not APWU’s—and found no evidence in the record that the Postal Service entered into the CBA with the intent to injure Temple.  Rather, the Postal Service was primarily motivated by a desire to resolve its service-wide labor issues.  As the termination of the CPU contract was the ancillary result of the CBA, not its driver, there was no bad faith on the part of the Postal Service.  



	As a result of its findings, PSBCA denied Temple’s appeals in their entirety.  Temple has appealed the decision to the Federal Circuit (Temple Contract Station LC v. USPS, Case No. 14-1662).  



Dissent



	Administrative Judge Pontzer concurred with the majority’s recitation of the law but disagreed with its application of the law to the facts of this case.  Relying on Krygoski Const. Co. v. United States, 94 F.3d 1537 (Fed. Cir. 1996), Judge Pontzer argued that the Postal Service acted in bad faith by terminating the CPU contract solely “to acquire a better bargain from another source.”  Specifically, Judge Pontzer found that the Postal Service specifically targeted the Temple CPU in the CBA in order to obtain a better bargain from the APWU.  



Judge Pontzer also disagreed with the majority’s application of the implied covenant of good faith and fair dealing.  Relying on Free & Ben, Inc., Judge Pontzer argued that the key analysis under the implied covenant is the reasonableness of the government’s actions rather than whether the allegations would impose obligations over and above those in the contract.  ASBCA NO. 56129, 09-1 BCA ¶ 34,127 (“The gravamen of the . . . inquiry in cases involving a breach of the [covenant] is the reasonableness of the Government’s actions considering all of the circumstances.”).  As the Postal Service knew of the termination as early as May 2011, Judge Pontzer found it unreasonable for it to wait until January 2012 to inform Temple.    
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Appeal of Marilyn Laney, PSBCA No. 6487

June 2014 – Judge Shapiro

By Sonia Tabriz, Fox Rothschild LLP

The PSBCA’s ruling on Ms. Marilyn Laney’s claim against the United States Postal Service confirmed that the Postal Service cannot invoke a retroactive termination date where the contract terms expressly require one day notice to terminate the contract.

Facts

1.  The CPU Contract

On September 26, 2002, Ms. Marilyn Laney was awarded a contract by the United States Postal Service to operate a contract postal unit (“CPU”) in Lamoille, Nevada. The contract provided a fixed annual price of $19,392 to be paid automatically in 12 equal monthly installments. The Postal Service issued the monthly payments in the first week of the following month.

The contract term began on October 1, 2002, and was to continue for “an indefinite term,” subject to each party’s right to terminate as set forth in the contract. The termination clause provided that: “This contract may be terminated by either the Postal Service [C]ontracting [O]fficer or the contractor upon 60 day’s written notice. The [C]ontracting [O]fficer may terminate the contract upon one day’s written notice if necessary to protect the Postal Service’s interest.”

2.  Termination of the CPU Contract

On August 1, 2012, the Postal Service issued Ms. Laney the $1,616 contract payment for the month of July 2012. The July 2012 payment was the last payment made by the Postal Service under the contract. Days later on August 3, 2012, the Postal Service’s Contracting Officer (“CO”) issued Modification 1, which suspended the CPU contract as of July 26, 2012, pending the outcome of an investigation regarding Ms. Laney’s contract performance.

On August 10, 2012, the Postal Service’s Office of Inspector General (“OIG”) issued a report concerning Ms. Laney’s misconduct in operating the CPU. After receiving the OIG’s report in late August, the CO issued Modification 2 on September 13, 2012. Modification 2 stated: “This is your 1 day written notice that this contract will terminate in its entirety at close of business 08/22/2012. Termination is in the best interest of the Postal Service due to the results of an investigation conducted by the Office of Inspector General.”

3.  Ms. Laney’s Claim

In response, Ms. Laney sent two letters to the Postal Service presenting a $3,298 claim consisting of: $1,616 for the September 2002 contract payment; $1,616 for the August 2012 contract payment; and $66 for a “filing fee.” The CO issued a final decision denying all three components of Ms. Laney’s claim and Ms. Laney filed an appeal with the Postal Service Board of Contract Appeals (PSBCA). Ms. Laney also filed a separate small claims lawsuit concerning its dispute with the Postal Service in a local Nevada court. The court entered default judgment against the Postal Service, which was vacated by the U.S. District Court for the District of Nevada.

PSBCA Holding

1.  The September 2002 Contract Payment

The PSBCA lacked jurisdiction to consider Ms. Laney’s claim for the September 2002 contract payment of $1,616. The Contract Disputes Act (“CDA”) provides that all claims must be submitted within six years after accrual. Ms. Laney admitted to knowing the basis for her September 2002 contract payment claim in 2002. Therefore, she was required to submit that claim no later than 2008. Ms. Laney failed to file the claim until 2012. Therefore, that component of Ms. Laney’s claim was dismissed pursuant to the CDA’s statute of limitations.

2.  The Filing Fee

With regards to Ms. Laney’s claim for a $66 filing fee – presumably associated with her small claims lawsuit filed in a Nevada court – Ms. Laney did not provide the PSBCA with any evidence that she paid a filing fee. Nor did Ms. Laney establish that she is entitled to recovery for the fee under her contract with the Postal Services. Therefore, that component of Ms. Laney’s claim was denied by the PSBCA.

3.  The August 2012 Contract Payment

What remained was Ms. Laney’s claim for a $1,616 contract payment for the month of August 2012, which would have been paid to Ms. Laney in the first week of September 2012. This claim was timely filed under the CDA because Ms. Laney learned of the basis for her claim in 2012 and filed her claim in the same year. Therefore, the PSBCA addressed the merits of the claim.

Ms. Laney’s contract with the Postal Service permitted the Postal Service to terminate the contract with one day’s written notice if necessary to protect the Postal Service’s interest. The CO provided Ms. Laney with this notice on September 13, 2012. According to the PSBCA, “that one-day notice would have been effective one day later, on September 14, 2012.”

[image: http://bcaba.org/wp-content/uploads/2013/08/Header_BCABA_01.jpg]

Key BCA Decisions:  The Year in Review

	





The Postal Service’s attempt at retroactively invoking an earlier termination date of August 22, 2012, is not supported by the contract terms or by relevant case law. Specifically, the PSBCA cited to Hector Rivera Ruiz, PSBCA No. 1756, 88-3 BCA ¶ 20,829 – a case with facts very similar to those here. In Ruiz, the PSBCA held that the Postal Service’s retroactive termination of a CPU contract was impermissible because the contract’s termination clause provided only for a one-day or thirty-day termination notice. The same applies here.

The PSBCA was also unconvinced by the Postal Service’s argument that its previous suspension of Ms. Laney’s contract in Modification 1 eliminated its obligation to issue contract payments thereafter. The contract terms did not provide the Postal Service with this authority, and the contract remained in full force until either party exercised its right pursuant to the termination clause.

The Postal Service exercised its right to terminate by giving Ms. Laney one-day notice on September 13, 2012. The termination was therefore effective on September 14, 2012. Thus, Ms. Laney was entitled to the contract payment for August 2012 and the PSBCA granted her claim for $1,616.
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Other Jurisdictional Cases



Binghamton Simulator Co., ASBCA No. 59117

Aug. 21, 2014 – Judge Melnick
By Benjamin J. Kohr, Wiley Rein LLP

	The ASBCA’s jurisdiction is limited by the Contract Disputes Act to suits filed by prime contractors, i.e. parties who enjoy privity of contract with the United States Government.  Consequently, many subcontractors seek to protect their interests by including a contractual provision in their subcontracts that obligates the prime contractor to sponsor any subcontractor claims.  Unfortunately, the ASBCA’s recent dismissal of a claim by Binghamton Simulator Company demonstrates that such contractual provisions are insufficient to independently create jurisdiction.  Subcontractors must seek and receive affirmative sponsorship of their claim prior to proceeding before the Board.  

Facts

In BSC’s case, the Government challenged BSC’s intellectual property rights – as a subcontractor on a contract to provide helicopter simulators to the Army – to software for two training programs.  BSC’s subcontract contained the following provision, which is similar in spirit to many such provisions:

[I]f Seller [BSC] disagrees with any such decision made by the Contracting Officer and Buyer elects not to appeal such decision, Seller shall have the right reserved to Buyer under the Prime Contract with the Government to prosecute a timely appeal in the name of Buyer...

Relying on this contractual requirement, BSC appealed the Contracting Officer’s final decision denying its rights directly to the ASBCA without contacting its prime contractor, Leidos.  On appeal, Leidos informed the ASBCA that it “was not requested to sponsor the [appeal] and has not sponsored the [appeal],” irrespective of any requirements allegedly contained in the subcontract.  

ASBCA Holding

The ASBCA dismissed the appeal for lack of jurisdiction, holding that Leidos had not sponsored the appeal and that the Board does not have jurisdiction to resolve a dispute regarding the interpretation of the subcontract.  Consequently, the Board’s decision provides a stark “cautionary tale” for subcontractors:  regardless of any language in the subcontract, subcontractors must seek and obtain sponsorship from the prime contractor before proceeding with an appeal.  To the extent sponsorship is not received, a subcontractor may be forced to litigate a breach of the subcontract first before proceeding before the ASBCA. 
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Muse Business Services, LLC, CBCA No. 3537

May 29, 2014 – Judge Drummond

By Tara L. Ward, Wiley Rein LLP



	The Civilian Board of Contract Appeals’ (“CBCA” or “Board”) dismissal of Muse Business Services, LLC’s (“Muse”) breach of contract action against the Office of the Comptroller of the Currency (“OCC” or “Agency”)[footnoteRef:6] for failure to state a claim confirms that blanket purchase agreements (“BPA”) are not binding contracts subject to the Board’s jurisdiction.   [6:  The OCC is a bureau within the U.S. Department of the Treasury.  ] 




	As a general matter, BPA holders cannot expect to be heard by the Board on a breach of contract action related to issues arising in the performance (or non-performance) of a BPA.  The Muse decision further warns BPA holders that they incur readiness costs at their own risk:  unlike requirements contracts, BPAs do not require the government to issue orders against the BPA such that a contractor’s costs of preparing for future work are simply the “cost of doing business” with the government.  



Facts



1.  The BPA



	In August 2010, the OCC established a five-year BPA with Muse and another provider for non-personal litigation support services.  The BPA contemplated the OCC’s issuance of task calls to BPA holders, who would then submit quotes for evaluation and possible acceptance by the Agency.  The BPA estimated that the OCC would issue 20 task calls a year, but stated that the BPA “[did] not obligate any funds.”  The BPA did not require Muse to submit a quote in response to every task call, nor did the BPA guarantee that OCC would award an order to Muse.   

	

	From October 2010 through April 2013, the OCC issued three task calls requesting quotes from the two BPA holders.  All three were awarded to the other service provider.  In the intervening years, Muse took steps to ensure that it would be ready to submit a quote and ultimately perform any future task calls, primarily by complying with certain clauses in the BPA.  For example, Muse incurred costs complying with the BPA’s information security clause, which stated that the service provider “shall maintain a computing environment with adequate security at all times.”  



	In June 2012, Muse requested that the OCC provide Muse with information concerning future task call requirements.  The OCC declined, noting that information regarding future task calls was being evaluated, but stated that the Agency would keep Muse apprised of any developments.   



	2.  Muse’s Certified Claim and Appeal



	On April 29, 2013, Muse submitted a certified claim arguing that the OCC breached the BPA, and seeking $333,672.89 for costs it incurred anticipating and preparing to perform orders.  The OCC denied Muse’s claim on the ground that the BPA was not a binding contract.  Specifically, the OCC stated that the BPA did not include a guaranteed minimum quantity such that it was not a requirements contract nor was it an indefinite delivery, indefinite quantity (“IDIQ”) type contract.  In addition, the OCC stated that the BPA did not create any binding rights and obligations such that it could not be considered a binding contract.  



	Muse appealed the decision to the CBCA.   As a threshold matter, Muse argued that the BPA was a binding contract because under its terms, the OCC was obligated to provide Muse “task order” opportunities and, in return, Muse and the other service provider were to provide quotes and be ready to perform future orders.  Muse’s complaint thus argued that the OCC breached the “contract” by issuing a bad faith estimate, and breached its covenant of good faith and fair dealing by refusing to provide Muse with information concerning future orders.   

 

CBCA Holding



1.  BPA Not a Binding Contract  



	Muse acknowledged that BPAs are generally not considered contracts, but argued that this BPA was different because it placed specific obligations on the parties.  In particular, Muse asserted that the BPA obligated OCC to provide Muse (and others) with “task order” opportunities, and in return, Muse was required to be ready to perform the work.  In support of its argument that the BPA was a contract, Muse cited Ace-Federal Reporters, Inc. v. Barram, 226 F.3d 1329 (Fed. Cir. 2000), in which the Court of Appeals for the Federal Circuit determined that a requirements contract was, in fact, a binding contract because consideration had been exchanged.  

	

	By contrast, the OCC argued—and the Board agreed—that the BPA lacked mutuality of intent and consideration and therefore was not a contract.  The Board reasoned that unlike in Ace-Federal, the BPA at issue here was not a requirements contract and did not otherwise require either party to take any particular action:  the BPA did not require the OCC to issue task calls, nor did it require Muse to submit quotes in response to task calls.  At bottom, the Board held that the BPA was not, in fact, a binding contract.  See Ridge Runner Forestry v. Veneman, 278 F.3d 1058, 1062 (Fed. Cir. 2002) (“[A] valid contract cannot be based upon the illusory promise of one party, much less the illusory promise of both parties.”).

	

	The Board ultimately dismissed Muse’s substantive claims for failure to state a claim because no breach action could lie where there was not a valid contract.  According to the Board, it was Muse’s choice to incur costs to prepare for future orders, that is, Muse “assumed the risk of not receiving task calls and the associated opportunity to recoup it costs.”  Thus, the costs Muse incurred to ensure its readiness were merely “the cost of doing business”—not the result of the Agency’s having failed to perform an obligation under a contract.  



As a general matter, this decision presents important lessons for all parties:  BPA holders cannot expect to be heard by the Board on a breach of contract action related to issues arising in the performance (or non-performance) of a BPA.  The Muse decision further cautions BPA holders that they incur readiness costs at their own risk:  unlike requirements contracts, BPAs do not require the government to issue orders against the BPA such that a contractor’s costs of preparing for future work are simply the “cost of doing business” with the government.
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Mansoor International Development Services, ASBCA No. 58423

Sept. 4, 2014 – Judge Melnick
By Oliya S. Zamaray, Rogers Joseph O’Donnell, P.C.

The question before the ASBCA was whether the contractor’s appeal was timely filed within 90 days of a Contracting Officer’s final decision to terminate the contract for cause, when the final decision had failed to explain the contractor’s appeal rights and the time limits for appeal. 



Facts



Mansoor International Development Services provided trucking services to the U.S. Army in Afghanistan.  In March 2012, the Contracting  Officer issued a letter terminating Mansoor’s contract for cause, but that letter failed to provide the complete notification of rights as called for by FAR 33.211.  In September 2012, the Contracting Officer issued a modification, again terminating the contract but, this time, expressly including a description of Mansoor’s appeal rights and the procedural requirements for a timely appeal.  In November 2012, less than 90 days following the September contract modification, Mansoor filed a notice of appeal with the ASBCA.



In its appeal, Mansoor sought a conversion of the termination for cause to a termination for convenience.  The Board directed the parties to brief whether Mansoor’s appeal was timely filed within 90 days of the March 2012 termination notice.  The Government responded with a motion to dismiss for lack of jurisdiction.  Mansoor opposed, contending that the March notification was not a proper termination because it did not contain the requisite explanation of Mansoor’s appeal rights.  The Board next directed the parties to brief whether the Contracting Officer’s March 2012 letter constituted a termination or merely a notification of the intent to terminate.



ASBCA Holding



The ASBCA considered the CDA requirement that a Contracting Officer’s final decision “inform the contractor of the contractor’s rights.”  41 U.S.C. § 7103(3).  The ASBCA also quoted the language at FAR 33.211(a)(4)(v), which the FAR requires to be included in final decisions.  Lastly, the Board considered its prior precedent and decisions of the Federal Circuit requiring a contractor to demonstrate that the defective termination notice “prejudiced its ability to prosecute its timely appeal.”  The Board reviewed an affidavit from Mr. Mansoor in which he explained his mistaken belief that the time limits on his appeal rights flowed from the completion of the contract close-out process, which were still underway at the time of the March 2012 notification.



The Board concluded that Mansoor should have been given the information necessary “to allow it to make a timely, informed choice about an appeal.”  The March 2012 letter, however, did not describe those appeal rights and thereby “prejudiced [Mansoor’s] ability to prosecute a timely appeal.”  Therefore, the 90-day period for appealing to the Board was suspended until September 2012, when the Contracting Officer cured the defect by issuing the modification.



This case serves as a good reminder that terminations, or any final decision, lacking the language called for by the FAR may be deemed to have prejudiced the contractor and, if so, will extend the contractor’s timeframe to appeal.
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Brookwood Research Center, LLC, CBCA No. 3783

June 19, 2014 – Judge Goodman

By Heidi L. Osterhout



	In this case, the CBCA granted Appellant’s appeal for $11,958.14 plus interest under the Contract Disputes Act when the Appellant mailed a proper invoice and evidence of payment within the contractually required 60 calendar days even though the Government never received the mailed submission and did not receive an electronically mailed submission until well after the contractually required time period.



Facts



	Appellant sought payment under the Tax Adjustment clause of the lease for real estate tax year 2012.  The Tax Adjustment Clause required the lessor to furnish the contracting officer with tax adjustments for each year that real estate taxes were incurred during the lease.  The clause specifically required the documents “within 10 calendar days of receipt except that the proper invoice and evidence of payment shall be submitted within 60 calendar days after the date the tax payment is due from the Lessor to the taxing authority.”  In this case, for the real estate tax year 2012, 60 calendar days after the date the tax payment was due from the Lessor to the taxing authority was August 31, 2013.



	Appellant alleged that it submitted a proper invoice and evidence of payment of the taxes by United States mail on June 20, 2013, before the expiration of the 60 calendar days.  Appellant did not use certified mail, but did not receive the mail back for insufficient postage or an incorrect address and assumed it was delivered.  



On October 2, 2013, appellant’s representative contacted the respondent to ask why it had not yet received payment.  Respondent searched the records but could not find the information.  On October 24, 2013, the contracting officer responded by letter, denying the payment because the October 2, 2013, email message was after the 60 calendar days required by the contract.  After further correspondence, the contracting officer issued a final decision denying the reimbursement claim and appellant appealed.



CBCA Holding 



	The Board accepted that appellant submitted the letter in the United States mail based on a copy of the letter and an affidavit from the person who mailed the letter.  The Board recognized that the respondent never received the letter, but help that “appellant’s evidence establishes that the information was timely submitted as required by the lease.  Whether appellant’s mailing was lost before it arrived at its destination or thereafter does not negate appellant’s timely submission.”  	In making its decision, the Board found “that it [was] more probable than not that the information was timely mailed.”  
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Other BCA Decisions

American General Trading & Contracting, WLL, ASBCA No. 56758

Apr. 23, 2014 – Judge Melnick

By Oliya S. Zamaray, Rogers Joseph O’Donnell, P.C.



The ASBCA’s ruling on the parties’ second set of cross-motions for summary judgment included interesting analysis of negligent estimates and implied-in-fact contracts.



The Facts



Prior to the 2003 invasion of Iraq, the U.S. Army awarded American General Trading & Contracting, WLL (“AGT”) a laundry services contract at five military camps operating in Kuwait. The firm-fixed unit-priced contract contained a total item numbers adjustment; thus, AGT’s payment depended on the actual number of items laundered. The contract estimated the average number of soldiers in each camp and the number of items to be laundered, but did not contain either the FAR 52.216-21 Requirements clause or the FAR 52.216-22, Indefinite Quantity clause. Between February and March 2003, AGT performed laundry services called for by the contract, invoiced for its services, and was paid by the Army. On March 20, 2003, the United States invaded Iraq and the Kuwaiti camps were virtually emptied, leading AGT to allege that the Army was negligent in estimating its laundry needs.



A series of verbal and electronic exchanges in June 2003 would lead to AGT’s claim of an implied-in-fact contract. Specifically, the Army Contracting Officer (“CO”) in Kuwait contacted AGT’s president and asked AGT to establish laundry facilities at two additional camps, Victory and 35th Brigade. AGT responded with pricing only for Camp Victory – noting it was higher than the pricing on the original contract – and the CO verbally instructed AGT to proceed. AGT emailed the CO to request a written notice to proceed and the CO replied that AGT should “keep proceeding with [its] efforts” but that she was in the process of preparing a change order to be completed later in the week. Though AGT proceeded with the procurements and mobilization for Camp Victory, no modification was sent. Later, the CO emailed AGT to inquire about full-service laundry at 35th Brigade and AGT responded that service could be available in July, depending on when the CO issued the notice to proceed; AGT again noted that pricing would be higher than on the original contract. The CO issued a notice to proceed, but requested documentation regarding the price increase. AGT built and operated laundry facilities at both camps, but did not invoice the Army for those services at the rates quoted, using instead the lower rates in effect on the original contract.



In its certified claim, AGT alleged first that the Army had been negligent in estimating its laundry needs under the original contract. AGT next argued that the Army breached an implied-in-fact contract to pay for laundry services at two other Kuwaiti camps. After the CO denied its claim, AGT appealed to the ASBCA. Regarding the first claim the ASBCA denied the Army’s motion and deferred ruling on AGT’s motion until completion of discovery. The ASBCA granted the Army’s motion for summary judgment regarding the second claim.



ASBCA Holding



1.  Negligent Estimates in Other Than Requirements Contracts



When estimates are placed in certain types of contract solicitations, contractors are entitled to rely upon them; “a negligent estimate as to a material matter is a breach of contract.” The ASBCA clarified that indefinite-quantity contracts are not subject to such claims, but agreed with the parties that the original contract was not such a contract (it did not contain the Indefinite Quantity clause or commit the Army to purchase a minimum quantity of services, a key characteristic of such a contract). 



The ASBCA then noted that requirements contracts are subject to negligent estimate claims because they commit the government to fill all or some particularly defined need within a specified period using a particular contractor.  The ASBCA agreed with the Army that the original contract was also not a requirements contract (it did not contain the Requirements clause and did not make AGT the exclusive source of laundry services).  



The ASBCA concluded that because the Army was not obligated to take any ascertainable quantity of laundry services, the original contract was therefore illusory and not enforceable at its inception.  However, following centuries-old Supreme Court precedent, the contract became valid and binding “to the extent that it was performed.”  As a binding contract, the original agreement was therefore subject to a claim for breach.



The ASBCA looked to Federal Circuit precedent and concluded that what mattered was not the type of contract but whether “estimates ... are material to the contract.” It concluded that the government’s estimates were material to the subject contract. The solicitation expressly directed AGT to bid based on certain estimates and AGT demonstrated to the board that it relied on the Army’s estimates to establish rates. Thus, if estimates in the original contract had been negligently prepared, and AGT reasonably relied on them, there was “no reason” AGT cannot pursue a claim based on that negligence. The ASBCA denied the Army’s motion for summary judgment, concluding only that the contract was not immune from a negligent estimate claim as a matter of law. The ASBCA deferred ruling on AGT’s motion until completion of discovery.



2.  Proving an Implied-In-Fact Contract



With regard to its implied-in-fact contract claim, AGT argued that the CO agreed to compensate AGT for laundry services at the higher rates it quoted the Army (but did not use in invoicing). The Army replied that there was no evidence that the parties formed an implied-in-fact contract obligating the Army to pay rates higher than those in the original contract. The ASBCA explained that, to prove an implied-in-fact contract, AGT would have to demonstrate the party acting for the Army had contracting authority, and then facts showing mutuality of intent, consideration, and lack of ambiguity in offer and acceptance.



Even assuming that the Army CO had authority to bind the Army for camps Victory and 35th Brigade, there was no evidence that the Army agreed to pay all of AGT’s costs. The board then reviewed the facts in evidence, including the CO’s requests for documentation supporting the higher rates and the fact that AGT invoiced the Army at the lower, original rates (which the Army paid). While the record showed that AGT proposed new, higher item prices, there was nothing to show “an unambiguous promise” by the Army to pay them. The board surmised that AGT was aware of this and did not invoice the Army at the higher rates. AGT’s argument that the dispute was the CO’s “fault” because she failed to issue a modification approving the higher prices confirmed for the ASBCA that there had been no meeting of the minds on this question. Thus, the board granted the Army’s motion for summary judgment on AGT’s second claim.
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Tele-Consultants, Inc., ASBCA No. 58129

June 9, 2014 – Judge Melnick

By Laura Sherman, Wiley Rein LLP



	In this case, the ASBCA declined to dismiss Tele-Consultants, Inc.’s (“TCI”) appeal without prejudice under Rule 30 so that TCI could seek relief from Congress.  TCI contended that its limited resources were better spent, at that time, pursuing other avenues of relief.  The Board denied the motion and held that TCI had chosen to file the appeal and, thus, did not have the right to make the Board or the government wait while it explored other options.  



Facts



	In June 2010, TCI, which subcontracted with Advanced Solutions for Tomorrow, Inc. (“ASFT”) on a contract with the Department of the Navy for various technical tasks, filed an appeal seeking payment for work it had performed under the contract prior to ASFT being directed to stop work.  The government moved to dismiss for lack of jurisdiction because TCI failed to prove that it entered into an implied-in-fact contract with the government.  That motion was denied in Tele-Consultants, Inc., ASBCA No. 58129, 13 BCA ¶ 35234 (holding that a claimant only need allege, not prove, existence of contract with the government).  Following the denial of its motion to dismiss, the government moved for summary judgment, or in the alternative, for dismissal for failure to state a claim upon which relief can be granted. 



	TCI, faced with the need to respond to the government’s motions, maintained that it had insufficient resources to continue with the appeal and filed its own motion to dismiss under Board Rule 30.  Board Rule 30 governs the suspension and dismissal of appeals without prejudice and its use is at the discretion of the Board.  TCI stated that it intended to petition Congress for relief rather than continue at the Board.  The government opposed TCI’s motion and argued, among other things, that it was ready and able to defend the appeal and should not be required to face risks and interest accruals due to the passage of time requested by TCI.  



	The Board determined that a dismissal without prejudice was inappropriate because TCI did not have the right to require the government to wait while it pursued other avenues of relief.  In particular, the Board found that because TCI had presented no evidence that its efforts to obtain relief from Congress had progressed or that it had a chance of success, TCI had provided no reason for the Board to conclude that if the appeal were dismissed that TCI would not seek to reinstate it later.  Further, it noted that “TCI chose the file this appeal and must either timely litigate it or become subject to dismissal for failure to prosecute.”  The Board also noted that the government’s arguments against pre-judgment interest and litigation risks such as the dulling of witness memories and their potential unavailability were persuasive.  Accordingly, the Board ruled that the appeal would move forward and that TCI had 30 days to respond to the government’s motions.  
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Classic Site Solutions, Inc., ASBCA Nos. 58376 and 58573

June 26, 2014 – Judge Clarke

By Sonia Tabriz, Fox Rothschild LLP



The ASBCA’s ruling on the parties’ cross-motions for summary judgment included an important analysis regarding a contractor’s burden of proving that it is entitled to submit a substitute item under FAR 52.236-5 (Material and Workmanship). 



Facts



1.  Contract Requirements



The U.S. Army Corps of Engineers (USACE) awarded a contract to Classic Site Solutions, Inc. (CSSI) to construct an automotive vehicle test and evaluation facility that included a paved test track.  The contract specified the type of mix design required for the pavement:



	2.3	MIX DESIGN

	

a.	HMA classified as Tank Mix shall be used for all bituminous concrete pavements.  Tank Mix is used exclusively at Aberdeen Proving Ground for heavy-duty pavements, and has been locally available for several years.  The nominal maximum aggregate size (NMAS) shall be 19.0 mm for the binder course and 12.5 mm for the wearing course.  The Tank Mix producer shall have at least 5 years of experience in producing the submitted Tank Mix, and a record of successful production and use of such product on the APG Garrison.  If Tank Mix is no longer locally available, then the Contractor shall develop the mix design as specified in Part b. or c., below.



Subparagraph b. provided that the contractor shall develop its own mix design in accordance with the guidance therein.  Subparagraph c. allowed for the use of “MdDOT Superpave hot mix.”  The contract also incorporated FAR 52.236-5 (Material and Workmanship).



2.  CSSI’s Mix Design Submittals



After contract award, CSSI submitted its mix designs to USACE for approval.  CSSI’s original mix design was for the use of MdDOT Superpave hot mix, in accordance with subparagraph c.  USACE disapproved this submittal, stating: “The specifications require that ‘Tank Mix’ hot mix asphalt be used by the contractor on this project, provided it is still locally available.  To-date, this mix design is locally available from Independence [Construction] Materials, of Aberdeen, MD.  Therefore, the contractor cannot exercise options ‘B’ or ‘C’ for this project.”  



CSSI then submitted two additional mix designs for approval by USACE.  One submittal included the same mix design that CSSI originally submitted (and USACE disapproved).  The second submittal offered the local Tank Mix formula from Independence Construction Materials (ICM).  USACE disapproved the first submittal (again) and approved the second submittal.  CSSI then submitted a certified claim for additional costs incurred due to USACE’s direction to use ICM’s local Tank Mix.  



The claim was ultimately denied and CSSI submitted an appeal with the Armed Services Board of Contract Appeals (ASBCA, or the Board).  The parties each moved for summary judgment regarding Paragraph 2.3, MIX DESIGN of the contract. 



3.  Parties’ Cross-Motions



According to CSSI, USACE’s demand that CSSI provide ICM’s local Tank Mix constitutes a compensable change for three reasons.  First, the contract allowed CSSI to provide one of three mix design options: local Tank Mix (subparagraph a.); its own mix design (subparagraph b.); or MdDOT approved Superpave hot mix (subparagraph c.).  Second, local Tank Mix was not available.  Third, CSSI provided a mix design that was “equal” to local Tank Mix pursuant to FAR 52.236-5 (Material and Workmanship).  



CSSI also made an independent argument that USACE’s specifications were too restrictive because they required the use of a proprietary mix design.  The ASBCA did not address this argument, except to say that the remedy for overly restrictive specifications is the filing of a bid protest.  CSSI did not file a bid protest, so the ASBCA did not have jurisdiction to make that determination. 



In response to CSSI, USACE argued that the contract only allowed mix designs in accordance with subparagraph b. or c. if the local Tank Mix specified in subparagraph a. was not available.  Because local Tank Mix was available from ICM, CSSI was obligated to use that mix.



In reviewing the parties’ cross-motions, the ASBCA only considered “minimum facts necessary” because “a motion for summary judgment based on an issue of contract interpretation may only be granted if there is no ambiguity requiring reliance on extrinsic evidence.”  Upon considering all arguments, the Board granted partial summary judgment in favor of USACE as to the interpretation of Paragraph 2.3, MIX DESIGN.  The Board denied the remainder of USACE’s motion and denied the entirety of CSSI’s motion. 



ASBCA Holding



The ASBCA reviewed all three bases for CSSI’s claim that it was entitled to a compensable change.  



1.  Interpretation of Paragraph 2.3, MIX DESIGN



The ASBCA reviewed Paragraph 2.3, MIX DESIGN to determine whether CSSI could choose among all three options (subparagraph a., b., or c.).  The Board concluded that the language was “clear and unambiguous and susceptible to only one reasonable interpretation.”  According to the Board, Paragraph 2.3, MIX DESIGN “create[d] a condition precedent to the use of subparagraph b. or c.”  Stated otherwise, the contractor could only submit mix designs pursuant to subparagraph b. or c. if local Tank Mix was unavailable under subparagraph a.  Because local Tank Mix was available through ICM, CSSI was required to use it.  The Board therefore granted summary judgment in favor of USACE on this point.



2.  Availability of Local Tank Mix



CSSI next argued that local Tank Mix was not available because it “does not meet the ATEF II Recipe.”  The “availability” of local Tank Mix is a disputed question of fact.  Therefore, the ASBCA did not render a decision regarding this point on summary judgment. 



3.  Material and Workmanship Clause



Lastly, CSSI argued that USACE should bear the cost of requiring CSSI to use ICM’s local Tank Mix because CSSI offered a less expensive, functionally equivalent mix design.  CSSI relied on FAR 52.236-5 (Material and Workmanship), which provides that identification by brand name (here, ICM) shall not limit competition. 



The Material and Workmanship clause is an exception to the general rule that the government is entitled to strict compliance with technical requirements.  A contractor can submit a substitute product – other than the proprietary item required by contract – if the contract does not contain a warning that only the proprietary item will be accepted.  Simply requiring that a contractor “shall” use a specific brand name item is not an adequate warning.  The contract must contain language such as “NOTWITHSTANDING any other provision of the contract, no other product will be acceptable” to preclude the use of a functionally equivalent substitute.



USACE did not include any such a warning in Paragraph 2.3, MIX DESIGN.  But to establish that it was entitled to submit a substitute mix design, CSSI first bears the burden of proving: 



(1) the specifications are proprietary, (2) appellant submitted a substitute product along with sufficient information for the contracting officer to make an evaluation of the substitute, and (3) the proposed substitute meets the standard of quality represented by the specifications.



At the time, the record did not allow the ASBCA to conclude that CSSI had met that burden.  Therefore, CSSI’s motion on this point was denied as well.
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Boards of Contract Appeals Bar Association

Annual Meeting Program



Boards of Contract Appeals Judges Panel





Moderator: 

Judge Marc E. Loud (D.C. Contract Appeals Board)



Panelists:

Judge Marie A. Collins (Federal Aviation Administration, Office of Dispute Resolution for Acquisition)

Judge Maxine E. McBean (District of Columbia Board of Contract Appeals)

Judge Elizabeth Newsom (Armed Services Board of Contract Appeals)

Judge Peter F. Pontzer (Postal Services Board of Contract Appeals)

Judge Jonathon Zischkau (Civilian Board of Contract Appeals)



Agenda



On October 15, 2014, several state and federal judges will participate on a government contracts panel convened as part of the Boards of Contract Appeals Bar Association’s 2014 Annual Conference.  The panel will include Judges Peter F. Pontzer (Postal Services Board of Contract Appeals), Maxine E. McBean (District of Columbia Board of Contract Appeals), Marie A. Collins (Federal Aviation Administration, Office of Dispute Resolution for Acquisition), Jonathon Zischkau (Civilian Board of Contract Appeals), and Elizabeth Newsom (Armed Services Board of Contract Appeals).  



This year’s panel will address the different approaches taken by the federal and state boards to the growing complexity of analyzing and resolving government claims, and the role played by discovery in prompt resolution of these (and contractor) claims.  While many government claims are straightforward (e.g., liquidated damages, default termination), there are other government claims which require careful analysis to distinguish from contractor claims (e.g., set-offs, cost accounting).  The distinction carries significance in terms of allocating burdens and order of proof, and effecting proper and efficient management of cases by board judges.  This panel will address the variety of approaches and challenges faced by the boards in determining the procedural posture of such claims, the including the analytical steps used to distinguish set-off and other government claims from contractor claims.  What are the standards to be used to make such determinations, and the consequences such determinations imply?  Should the government be required to file the initial complaint in certain government claim cases since it has the burden of proof (e.g., terminations for default)?  



In addition, boards are adapting to complex discovery issues in government claims cases by tailoring case management procedures to narrow issues and simplify discovery early.  For example, the PSBCA practices stringent case management at the initial filing/pleading stage through rules requirements that complaints must be filed after the Appeal File is submitted, and must cite to specific documents in the AF.  Do more rigorous pleading requirements accelerate the litigation process, and rein in expansive discovery?  Can non-binding ADR limit discovery?  How effective is early ADR screening by a Judge Neutral at narrowing issues, and simplifying discovery?  Panelists will address these issues and bring attendees up to date with other recent developments at each Board. 
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Brief Perspectives 
 
By Judge Gary E. Shapiro, Postal Service Board of Contract Appeals and 
Edward M. Shapiro, Esq.1 
 
Introduction by Judge Shapiro 
 
This article was inspired by a BCA judges panel presentation involving brief 
writing before the Boards, which I moderated during the October, 2011 annual 
conference of the Board of Contract Appeals Bar Association, Inc.2  Following the 
panel discussion, it occurred to me that an article on the subject could be useful 
to attorneys who practice at the Boards.  I then thought that after sharing my view 
from the bench on effective techniques in preparing post-hearing briefs, reactions 
to those views from a trial attorney would provide an interesting contrast.  To 
ensure that such reactions would be unfettered, I turned to my brother, an 
experienced trial lawyer who does not practice before the Boards, and who, by 
long experience, I knew would not hesitate to disagree with me.   
 
Judge Shapiro:  I consider the purpose of a post-hearing brief to be assisting 
the Board to reach the conclusion that your position is correct and should be 
accepted.  The post-hearing brief is your opportunity to speak directly to the 
judge.  Keep that in mind while preparing it.  Indeed, briefs may be even more 
important in Board practice than in other courts.  A Board trial is heard by a 
single presiding judge, but the decision itself is made by a panel.  The other 
panelists are limited, inherently, to reading the record – which includes your 
briefs.  When I review a draft decision from another judge – I read the briefs first.  
Make it count. 
 
One concept that should be considered as a sacrosanct rule is not to mislead the 
judge under any circumstances.  It is critical for lawyers to maintain their 
credibility, both for the case at hand and for the future.  Being intellectually 
honest in your briefs should be your guide.  Examples might include identifying a 
fact as undisputed, where it is contested by your opponent, or stating that there is 
no contrary precedent, where that is not undeniably accurate.  (Consider a 
slightly milder approach:  Research failed to disclose applicable precedent to the 
contrary.) 


                                                 
1 Judge Gary E. Shapiro was appointed as a PSBCA judge in 2008.  He presently serves 
as vice-president of BCABA, Inc.  Judge Shapiro’s views here expressed should be 
considered his personal views, and not those of the Postal Service Board of Contract 
Appeals, the Postal Service, or any other Board or judge.  Edward M. Shapiro is a 
commercial law trial attorney, licensed in New York and New Jersey, with concentrations 
in construction and real estate disputes. 
 
2 I wish to thank the panelists, Judges Patricia J. Sheridan, CBCA, Mark A. Melnick, 
ASBCA, and Monica Parchment, DCCAB, for their thoughtful contributions to the panel 
discussion, ultimately resulting in this article. 
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If contrary precedent exists, even if from a non-binding forum, such as the Court 
of Federal Claims or a district court, identify it, and deal with it directly.  You 
should never assume that your judge will not become aware of contrary 
precedent if you leave it out.  Your opponent will point it out, or we will find it 
ourselves.  Either way, your credibility has been harmed affecting the perceived 
persuasiveness of your brief. 
 
Similarly, if a contrary version of a key fact exists, address it and explain why the 
version you espouse is more worthy of belief.  This is far better than ignoring the 
contrary fact.  Your opponent will not ignore it, and will point out your failure to 
have considered it.   
   
Response by Attorney Shapiro:  Judge Shapiro has invited me to disagree with 
him, and I must oblige.  As a trial attorney, your primary responsibility is to your 
client, and the post-hearing brief presents a unique opportunity for advocacy.  
From counsel’s perspective, the purpose of the post-hearing brief is to persuade 
the Court to rule in your client’s favor.  While your brief should not mislead the 
Court, as doing so risks undermining your credibility (boding poorly for your 
client) and could violate ethical obligations, you should be presenting the issues 
from one side only.  Your goal is to appear objective, while advancing your 
client’s position through artful emphasis of facts, organization, and persuasive 
argument.  For example, when framing the issues, do not overly slant them in 
your favor; the appearance of neutrality helps to pass the intellectual honesty 
precept referenced by Judge Shapiro. 
 
Strive to keep your brief as succinct as possible, avoiding rhetoric, irrelevant 
detail, and unnecessary repetition.  When citing authority, avoid string citations; 
cite the leading case or one binding on your forum and move on.  I disagree with 
Judge Shapiro’s belief that contrary authority from a non-binding forum should be 
identified and distinguished.  If a problematic decision is not precedent for your 
case, there is no ethical obligation to cite it.  Identifying such a decision, which 
may not have otherwise been found by your adversary or the Court, adds 
superfluous length to your brief, takes focus away from your argument, and might 
create an unnecessary obstacle. 
 
Judge Shapiro:  Be sure to address issues that are important to the judge.  Try 
to anticipate the judge’s concerns and deal with them directly.  Like counsel, 
judges have various styles.  Some are more directive than others.  Pay attention 
for direct guidance, or for more subtle clues to identify issues that matter to the 
judge.  Some judges may tell you expressly about issues that are troubling or 
important to them.  For others, you need to be alert for hints, such as a question 
the judge asked during a hearing or conference.  Again, while judicial styles 
differ, I see no problem with counsel asking affirmatively whether there are any 
issues that the judge specifically would like to see addressed.  There is no 
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guarantee that this will result in direct guidance from the judge, but it may, and I 
see no harm in asking. 
 
Response by Attorney Shapiro:  Expanding upon the excellent advice Judge 
Shapiro gives here, if the judge reveals criticism of your adversary’s position, pick 
up on the point in your brief and drive it home.  In one matter in which I 
represented tenants of a rent stabilized apartment in Manhattan, I moved to 
dismiss a non-primary residence eviction proceeding on jurisdictional grounds.  
The issue turned on whether the landlord’s predicate notice (which correctly 
identified the Manhattan apartment sought to be recovered) was jurisdictionally 
defective because its envelope misstated the Manhattan apartment number.  At 
oral argument, the landlord’s attorney said “we got lucky” because the Postal 
Service forwarded the envelope to the tenants’ other home in Spencertown, 
where the tenant signed for it.  When this statement was made, I saw the judge’s 
body language change; he perked up and wrote himself a note.  In my post-
argument brief, I quoted adversary counsel’s “we got lucky” verbiage and argued 
that notice is a matter of due process, not getting lucky.  The language from my 
brief was used verbatim by the judge in his decision dismissing the proceeding.3  
 
Judge Shapiro:  While lawyers and Board judges concentrate on familiar 
government contract concepts and arguments presented, counsel often lose 
sight of a basic motivator for judges.  Judges want to be fair.  We want our 
decisions to serve justice.  Judges may reach a result that may seem inequitable 
where the law requires it – but we do not like it and will look more extensively for 
an alternative.  Given this most basic of judicial motivations, it seems to me that 
in addition to presenting the facts as favorably and honestly as you can and 
arguing the appropriate legal principles, a well-crafted post-hearing brief also 
might seek to persuade the judge directly that ruling in your favor is the most fair 
result.  Appealing to a judge’s sense of fairness directly most certainly is not out 
of bounds in my opinion, and I believe it should be included in most post-hearing 
briefs. 
 
Response by Attorney Shapiro:  Judge Shapiro provides more quality advice 
here.  I expand on it by opining that it is helpful to explain how your client’s 
position makes sense from a policy perspective.  Even if you can cite to favorable 
precedent, it is more effective to explain why the judge should follow the 
precedent, than simply to tell the judge that he must do so.  
 
Judge Shapiro:  As specialty tribunals with expertise in the subject matter, 
Board judges already are familiar with most legal issues that come before us.  
Therefore, we are more dependent on the lawyers for factual explanations.  
Depict the facts in your briefs honestly and accurately, but with an emphasis and 


                                                 
3 Regency Towers LLC v. Bernard Landou and Richard Leonard, 10 Misc. 3d 994, 807 
N.Y.S.2d 863 (Civ. Ct., N.Y. Co. 2006). 
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in a context that tells the story of what happened in a way that presents your 
client as sympathetically as possible.   
 
I cannot emphasize enough that it is essential that you cite sources for every 
assertion of fact.  We will check all such citations to the record to ensure they are 
accurately presented.  Judges dislike going through the record ourselves to 
determine whether a proposed fact you wish us to find is indeed supported.  It is 
your job to lead us to the piece of evidence in the record that supports the fact 
you ask us to find.  The post-hearing brief is your opportunity to persuade the 
judge that the facts as you present them are what really happened.  A record 
citation for every single assertion goes a long way to achieving that goal.  
Consider carefully the adjectives and adverbs you use to modify facts.  Do not 
include them if they can be viewed as altering the meaning of the fact you seek 
to establish. 
 
Response by Attorney Shapiro:  In the Statement of Facts, you should 
endeavor to appear objective and employ advocacy through the emphasis of 
certain facts.  The Statement of Facts should never have an argumentative tone.  
It is essential to cite the record accurately and not out of context; otherwise, you 
risk loss of credibility.  Facts can be tedious to read, so it is best to avoid 
compound sentences and keep your statements concise.  For cases involving 
long complex fact patterns, consider limiting certain facts to general statements 
and expanding those statements with more detail in your argument.  It is 
appropriate to do so as long as you provide record citations within the argument 
section. 
 
The Statement of Facts is usually where you define short-hand terms you will use 
throughout your brief.  Briefs read easier when meaningful defined terms are 
used.  As it is critical to keep the parties clear, instead of using acronyms or 
procedural identifiers (e.g., Plaintiff, Claimant, Appellant, etc.), I prefer defining 
parties by descriptive words such as Owner, Tenant, Driver, Passenger, etc.  
Descriptive words should also be used to define things, tangible or otherwise 
(e.g., it is better to use “Owner’s Checking Account” than “Account 15283439”).  
For occurrences or conduct, consider using a little advocacy in crafting your 
definitions.  For example, you might define the five things your client relied upon 
to justify termination of a contractor as the “Contractor’s Improper Acts” instead 
of the “November 2011 Occurrences.”  Be very careful though not to be 
overzealous in this regard; defining the five things as “Carrier’s Immoral and 
Unconscionable Crimes” would likely reflect poorly on the author. 
 
Judge Shapiro:  In presenting your legal arguments, address all key issues 
without ignoring obvious weaknesses in those arguments.  Do not avoid 
potentially compelling counterpoints of your opponent.  While this may sound 
obvious, be certain not simply to recite a litany of the law; apply the legal 
principles to the facts.   
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Try to cite to mandatory authority where multiple sources are available for a legal 
proposition.  Keep in mind the hierarchy of case sources in Board practice.  My 
view of that hierarchy in descending order of priority, assuming no Supreme 
Court precedent:  Federal Circuit/Court of Claims; the Board you are before; the 
other Boards; Court of Federal Claims/Claims Court; other sources such as 
district courts. 
 
At times, a legal principle is stated in precedent in a helpful way fitting your 
argument, but in a decision with a holding that is harmful to you.  In such 
circumstances, I believe it to be preferable to cite a different case.  By relying on 
a decision whose ultimate holding is adverse, you provide your opponent the 
golden opportunity to respond by invoking the very case on which you rely, and 
arguing that the adverse holding supports your opponent’s ultimate position.  You 
are then placed in the uncomfortable position of arguing in a reply brief why the 
very case on which you asked the judge to rely really is distinguishable. 
 
Response by Attorney Shapiro:  Judge Shapiro’s directive to include in the 
initial brief anticipated counterpoints seems desirable from the judicial 
perspective, since the Court strives to reach a correct and fair decision.  To that 
end, full disclosure and consideration of applicable legal considerations on both 
sides is beneficial.  However, for trial counsel, the extent to which your brief 
should address anticipated counterarguments as opposed to saving them for 
reply (assuming you have the right to reply) is a strategic decision, which 
sometimes turns on your assessment of adversary counsel.  Most times, I 
choose to wait for my opponent to articulate his arguments before responding to 
them, while being mindful of what those arguments may be, and careful not to 
say anything he could use in presenting them.  I lean this way primarily to avoid 
the risk of introducing potential problems with my client’s case which opposing 
counsel may not otherwise raise, and to allow my reply brief to be an impactful 
final submission.  However, I sometimes make preemptory attacks on my 
adversary’s anticipated arguments when I am almost certain that he will raise a 
particular argument, or when I have assessed opposing counsel as having weak 
litigation skills and feel that I could lure him into presenting his positions from a 
defensive posture. 
 
I concur with Judge Shapiro’s advice regarding citation to authority.  In addition, it 
is always helpful to research whether the presiding judge has rendered past 
opinions on your issues; if you find such a document, identify it as your judge’s 
decision, quote the favorable language, and model presentation of your 
argument after it.  You should always cite authority using proper blue book format 
and avoid long string cites.  If your case involves statutory construction, quote the 
statute before introducing your interpretive case law, and to the extent it helps 
your case, include discussion of statutory scheme and commentary as well as 
legislative history. 
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Judge Shapiro:  Advising about writing style is difficult.  Judges recognize that 
lawyers have differing styles, and a variety of approaches can be effective.  My 
experience though, suggests that at least for me, briefs utilizing the following 
stylistic suggestions are more likely to be persuasive. 
 
Many briefs are too long and often seem to be disorganized.  You are free, of 
course, to pursue alternative arguments, but identify them as such.  Often, I see 
alternative arguments presented without such identification, and it makes the 
brief appear to be internally inconsistent.  I urge you to think about and outline a 
logical chain of argument before writing.  Generally, it is best to present your 
strongest arguments first.  Once a brief is drafted initially, your first editing tool 
should be the delete button.  Cutting extraneous materials adds to clarity.  In this 
regard, pursuing obviously losing arguments detracts from the advocacy of the 
remainder of the brief.  Refusing to concede a point where that point does not 
really matter undermines your credibility.  Conceding points is so rare in briefs 
before me that I find it refreshing when I see it.  Do not present any argument 
that matters in a footnote.  If it is at all important, include it in the body of the 
brief. 
 
Argue the case - not your feelings.  Do not make this a personal matter.  Avoid 
sniping at your opposition or showing any disrespect to your opponent or to 
opposing counsel.  Doing so seems petty to me, and detracts from the 
effectiveness of your advocacy.  Avoid sarcasm or purposely insincere 
compliments in your briefs – this tactic almost never translates well and in my 
opinion, has no legitimate place in formal writing.  For the same reasons, avoid 
colloquialisms.  Humor is difficult to use effectively in a formal written product like 
a post-hearing brief.  If you are not very skilled at it, play it straight.  I also think it 
is better practice to avoid legalese and latin phrases where possible.  
 
Also, again keeping in mind that through your brief you are speaking directly to 
the judge, avoid issues that are not before the Board – like discovery disputes 
that were not raised previously.  Complaining in your brief that had your 
opponent been more cooperative in responding to discovery requests, you would 
have been able to prove or disprove a point – (while it may cause you to feel 
better) can result in me thinking that you are being petty and appear desperate.  
By the post-hearing brief, it is far too late to raise such issues. 
  
In my experience, case quotations are vastly overused.  Avoid long quotations 
entirely, paraphrase case holdings, and use short quotations sparingly and only 
for emphasis.  Try to avoid the commonplace adverb “clearly” or its synonyms 
where used without citation.  When I read a brief that says something is clear 
without citing to a case or to the record, I am inclined to believe the opposite – 
that the point is not clear.  Otherwise, the author would have cited something.   
 
In a case in which conflicting testimony presents issues of credibility, address 
directly why the judge should consider your witness more credible, perhaps even 







 


 7 


in a separate section of the brief.  While credibility issues are not uncommon in 
Board practice, arguments in briefs about relative credibility of witnesses are 
rare. 
  
Sophisticated brief writers recognize that the active voice is more powerful than 
the passive voice.  Use the active voice routinely and try to use the passive voice 
intentionally only.  While this may seem like odd advice coming from a judge, as 
judicial opinions are notorious for overusing the passive voice, the active voice 
simply is more persuasive.  Consider which is more persuasive: 
 


It is contended that when the contracting officer issued his decision, it did 
not represent his independent judgment but was the judgment of a 
superior procurement official. --- passive 


 
The contracting officer’s decision was compelled by a superior 
procurement official.  The contracting officer’s decision was not 
independent as required. --- active 


  
Many cases involve mathematical calculations.  Simplify these as much as 
possible and be sure to explain all calculations.  Judges often review briefs with 
unexplained calculations or with calculations which change.  This is confusing 
and may be viewed as either the product of disordered thinking, conflicting 
evidence or misleading presentation.  If there is any complexity at all, spell out 
the math in a way that even a judge like me can understand.  Clear, simple 
charts can help. 
 
Response by Attorney Shapiro:  I agree with Judge Shapiro’s suggestions in 
this section, and will provide further insight. 
  
Your goal should be a well organized and succinct brief.  Edit your brief 
repeatedly to improve the logical flow of your arguments and make them more 
concise.  Within the argument portion of your brief, clear and coherent sections 
and section headings are critical.  When read alone, your section headings 
should form an outline of your argument.  It is important to maintain your 
credibility throughout the brief, and never refer to facts not in the record.  
Appearing objective and being respectful of the Court as well as your adversary 
and his client preserves credibility.  If you have a private sector client, do not 
permit your client to influence what to include in your brief or how to present it; 
you are the lawyer, and know best.  


 
An appropriate introduction to your brief is important, and may form the judge’s 
first impression of how to decide the matter.  Protocol dictates that your 
introduction describes the nature of the action.  Its primary function however is to 
preview your argument.  Since organization and presentation of your argument 
will be fine-tuned many times during the drafting process, it is best to write the 
introduction after finalizing the argument section.  As with the Statement of Facts, 
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strive to appear objective.  Although it is more difficult to appear objective when 
overviewing your argument, you may be able to lessen the impact of your most 
controversial language by deferring to your argument section with words such as 
“it is demonstrated below that …”.  In the introduction, you can employ advocacy 
by emphasizing the most important aspects of your strongest arguments.  If you 
elect to have your brief oppose anticipated counterarguments, I suggest not 
previewing them in your introduction.  
 
Regardless of the Court you appear before, it is essential to become familiar with 
all applicable briefing rules, and obey them.  Exceeding page limits or violating 
other briefing rules will irritate the judge or result in rejection of your brief.  Also, 
judges frown upon lawyers squeezing their briefs within page limits by using 
excessive footnotes (in number or length) or manipulating spacing, margins or 
font size.  Judges dislike straining their eyes to read small print, so keep the font 
size of your footnotes to one or two steps smaller than that of the text in the body 
of your brief.  If you cite to authority which is not officially reported or readily 
available, it is helpful (and customary) to append that authority to your brief, but 
check the rules for the extent to which doing so is permitted; if the rules are not 
clear, check with the Court Clerk first.  
 
Conclusions.  Board trial lawyers should take advantage of the opportunity to 
speak directly and effectively to the judge through post-hearing briefs.  Utilizing 
effective brief writing techniques, as suggested in this article, serves everyone’s 
interest, including that of the judge.  
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 "National Defense Authorization Act for FY 2014 Signals Coming Changes to Defense 
Personnel Security Programs" Jan. 2014 


 "FAR Council Extends Public Comment Period Regarding Proposed Anti-Human Trafficking 
Regulations" Nov. 2013 


 "Guidance For Federal Government Contractors: What To Do With Your Employees During The 
Shutdown" Oct. 2013 


 "Proposed Anti-Human Trafficking Regulations Mean Stricter Requirements for Government 
Contractors and Subcontractors" Oct. 2013 


 "SBA's Final SBIR/STTR Eligibility Rule: A Safe Harbor for SBIR Financing" Feb. 2013 


 "Government Contractor Alert: Executive Order Introduces Stricter Anti-Human Trafficking 
Requirements for Government Contractors and Subcontractors" Oct. 2012 


 "SBA's Proposed SBIR/STTR Regulations: New Rule Provides Potential Safe Harbor for 
Investors and Better Access to Capital for SBIR/STTR Firms" May 2012 


 "Department of Defense Issues Limited Final OCI Rules" Jan. 2011 


 "Bid Protest Filing Deadlines" Dec. 2010 


 "SBA Issues New Rules Regarding Women-Owned Small Businesses in Federal Contracting" 
Oct. 2010 


 "House Armed Services Committee Unanimously Approves Defense Acquisition Reform" Apr. 
2010 


 "SBA Proposes Sought After Set-Asides For Women-Owned Small Businesses" Apr. 2010 


 "Buy American Provisions in Recovery Act" Feb. 2009 


Multimedia 


 Ronald A. Schechter and Kristen E. Ittig. "GAO News" June 04, 2014. 


 Tim Frazer, Kristen E. Ittig and Christopher R. Yukins. "The New European Procurement 
Directives: A Transatlantic Dialogue" December 09, 2013. 


 Kristen E. Ittig and Dawn Y. Yamane Hewett. "GovCon OnDemand: Are You Ready? 
Government Contractors and Subcontractors Subject to Stricter Anti-Trafficking Requirements 
Under New Executive Order" December 04, 2012. (also available as a Podcast) 







Kristen E. Ittig 
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 Kristen E. Ittig and Christopher R. Yukins. "GovCon OnDemand: White House Publishes Long-
Awaited Policy on "Inherently Governmental" Functions" September 22, 2011. (also available as 
a Podcast) 
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W. STANFIELD JOHNSON
SENIOR COUNSEL
) (
WASHINGTON, D.C.
wjohnson@crowell.com
Phone: 202.624.2520
Fax: 202.628.5116
1001 Pennsylvania Avenue NW
Washington, D.C. 20004-2595          
) (
PRACTICES
Government Contracts
Litigation & Trial
Suspension & Debarment
Investigations
ADR
Claims
Aerospace
False Claims Act
Construction
)






W. Stanfield Johnson is a Senior Counsel in the Washington, D.C. office of the law firm of Crowell & Moring. From the Firm's founding in 1979, he served regularly on its Management Committee and four times as its Chairman. 

Education: Mr. Johnson graduated with great distinction from Stanford University in 1960 and from the Harvard Law School in 1963. He is a member of Phi Beta Kappa. 

Law Practice: Mr. Johnson's practice emphasizes counseling on, litigation of, and resolution of contract issues. He is recognized as a leading expert in government contract law. Having been involved in many of the major public contracting issues for more than five decades, he brings perspective for counseling about current issues. His record shows successful results for his clients in resolving issues arising from large and complex contracts - with both government and commercial entities. 

Mr. Johnson has been consistently named a top lawyer in the field of Government Contracts by Chambers USA. In Chambers USA America's Leading Business Lawyers 2006, Mr. Johnson was named "one of the premier litigators of all time in this business", "the great dean of the Bar", "a wonderful scholar and a great analyst of the law."; Mr. Johnson is also listed in Best Lawyers in America. 

Published Decisions: Mr. Johnson experience is illustrated by favorable settlements he has negotiated and cases he has litigated to decisions that are a matter of public record, including: 

Award Protests:  47 Comp. Gen. 29 (1967) (upset a $125 million Air Force ADP hardware award to IBM, a case of first impression interpreting the competitive negotiations statute); Express One International v. U.S. Postal Service, 814 F. Supp. 93 (D.D.C. 1992) (upset a ten-year, billion-dollar award on conflict of interest grounds). 

Contractor Claims: United Technologies Corp., ASBCA Nos. 46880, etc., 97-1 BCA ¶ 28,818 (established Navy breach of "dual source" contract, promising jet engine awards, leading to recovery of $150 million in lost profits); Lockheed Martin Tactical Aircraft Systems, ASBCA Nos. 49530 and 50057, 00-1 BCA ¶ 30,852 (recovered $15 million in coproduction support costs arising from an agreement between Turkey and Egypt brokered by the United States during the Gulf War); Emery World Airways v. U.S. Postal Service, 47 Fed Cl. 461 (2000) (declaration that contract required price redetermination, leading to a $337 million recovery in 2001). 

Government Claims: United Technologies, Pratt & Whitney Div., ASBCA No. 51400, etc., 04-1 BCA ¶ 32,556, modified on recon., ASBCA Nos. 51410, 53089, 53349, 05-1 BCA ¶ 32,860, affirmed, 463 F.3d 1261 (Fed. Cir. 2006) (denying $299 million Air Force defective pricing claim). 

Construction Claims: Mergentime Corp. v. WMATA, 400 F. Supp. 2d 145 (D.D.C. 2005). (Representing public agency in a subway construction dispute involving a default termination and claims by both parties, resulting in a favorable $41 million judgment).

Subcontractor-Prime Contractor Disputes: Northrop Corporation v. McDonnell Douglas Corp., 705 F.2d 1030 (9th Cir. 1983) (involving disputes over the F-18 teaming agreement). 

Fraud/Suspension and Debarment: Peter Kiewit Sons' Co. v. U.S. Army Corps of Eng'rs, 534 F. Supp. 1139 (D.D.C. 1982) (enjoining de facto debarment). 

Trade Secrets: National Parks & Conservation Ass'n v. Kleppe, 547 F.2d 673 (D.C. Cir. 1976) (established "competitive harm”). 

Government Contractor Defense: Boyle v. United Technologies Corp., 487 U.S. 500 (1988) (establishing derivative immunity to defective design claim). 

Publications:  Mr. Johnson’s publications include:

· "Hercules, Winstar and the Supreme Court’s Conspicuous and Potentially Consequential Error,” Public Contract Law Journal, Vol. 44 (Winter 2014) (scheduled).  

· “The Federal Circuit’s Abrogation of the NAFI Doctrine: An En Banc Message With Implications for Other Jurisdictional Challenges?”, Public Contract Law Journal, Vol. 42 (Fall 2012)

· The Federal Circuit's Great Dissenter And Her 'National Policy of Fairness To Contractors'," Public Contract Law Journal, Vol. 40 (Winter 2011). 

· "Needed: A Government Ethics Code and Culture Requiring Its Officials to Turn 'Square Corners' When Dealing with Contractors," The Nash & Cibinic Report, Vol. 19, No. 10 (October 2005). 

· "Interpreting Government Contracts: Plain Meaning Precludes Extrinsic Evidence and Controls at the Federal Circuit," Public Contract Law Journal, Vol. 34 (Summer 2005). 

· "Mixed Nuts and Other Humdrum Disputes: Holding the Government Accountable Under the Law of Contracts Between Private Individuals," Public Contract Law Journal , Vol. 32 (Summer 2003). 

· "Analysis & Perspective: The Particular Perils of the Sarbanes-Oxley Act for Government Contractors," Federal Contracts Report, Vol. 78, No. 21 (2002). Co-Author: Frederick W. Claybrook Jr.

· "A Retrospective on the Contract Disputes Act," Public Contract Law Journal , Vol. 28 (Summer 1999). 
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Marc D. Loud, Sr. has been the Chief Administrative Judge of the D.C. Contract Appeals
Board since August 3, 2010. Prior to joining CAB, Judge Loud served as Of Counsel at Cochran
& Lotkin, Deputy Chief of Staff/Deputy Legal Counsel to former D.C. Mayor Sharon Pratt
Kelly, and Manager of Agency Programs-Attorney Advisor and Special Assistant for
Procurement in the D.C. Office of the City Administrator. Judge Loud is also a former
Chairperson of the D.C. Board of Zoning Adjustment. As a private practitioner, Judge Loud
appeared as lead counsel in cases before the D.C. Contract Appeals Board, the U.S. Court of
Appeals (4th Circuit), the U.S. District Court for the District of Columbia, the U.S. District Court
for the Southern District of Maryland, the D.C. Superior Court, the D.C. Board of Zoning
Adjustment, and the U.S. Merit Systems Protection Board. He is currently the Secretary of the
Board of Contract Appeals Bar Association, and a former Vice President of the D.C. chapter of
the National Association of Administrative Law Judges. He was a founder of the Justice Harry
Blackmun Summer Law College for Teens program, and a former President of the United
Methodist Lawyers Guild.


Judge Loud received a B.A. degree in International Relations from San Francisco State
University. He received the J.D. degree from the historic Howard University School of Law in
1985. He is a member of the U.S. Supreme Court Bar, and admitted to the bar in the District of
Columbia.
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Skye Mathieson is an associate in the Government Contracts Group in Crowell & 


Moring’s Washington, D.C. office. He advises clients from diverse industries on a 


wide array of matters, including bid protests, contract performance claims/disputes, 


and internal investigations and audits.   


Prior to joining Crowell & Moring, Skye spent several years as a trial attorney at the 


procurement litigation division of the Air Force Headquarters for Legal Operations. 


He was lead counsel or co-counsel on approximately $2 billion worth of litigated 


matters, including numerous contract claims at the Armed Services Board of 


Contract Appeals (ASBCA), bid protests at the Government Accountability Office 


(GAO), and industry classification NAICS appeals at the Small Business 


Administration (SBA). These cases include the $147 million F-22 Raptor “tail up” 


appeal, the high-visibility KC-X Tanker termination liability dispute, and the “rule of 


2” clarifying Latvian Connection bid protest.     


Through this litigation, Skye gained valuable insights into in a wide variety of 


industries, such as intelligence gathering, construction, production of advanced 


fighter jets and refueling tankers, healthcare services, information technology and 


software, battlefield services, aircraft counter-measures and simulators, satellite 


launch vehicles, and many others.   


Skye has also specialized in counseling and litigating on a broad range of legal issues, 


including contract terminations, cost allowability, commercial item contracts, 


unabsorbed overhead/Eichleay damages, contract changes, differing site conditions, 


statutes of limitation, contract fraud, CICA stays and overrides, and small business 


issues.  


SKYE MATHIESON 


ASSOCIATE 
 
WASHINGTON, D.C. 
smathieson@crowell.com 
Phone: 202.624.2606 
Fax: 202.628.5116 
1001 Pennsylvania Avenue NW 
Washington, D.C. 20004-2595           
 


 


PRACTICES 
 


 Government Contracts 
 







 


 


Skye is an active member of the government contracts community. He is a member of the ABA Section of Public 


Contract Law and the editor-in-chief of the BCA Bar Journal, a quarterly publication of the Boards of Contract Appeals 


Bar Association.  


In addition to his federal procurement experience, Skye has a background in trade and international procurement 


law. He spent several years working in China as a Senior Policy Analyst for the American Chamber of Commerce, 


where he advocated on behalf of the U.S. business community to both Chinese and U.S. lawmakers on issues of 


procurement policy, export controls, intellectual property, and trade law. He speaks Chinese. He has also held legal 


positions working on international trade litigation at the Office of the U.S. Trade Representative and at the U.S. 


Department of Commerce.   


Skye is a 2011 graduate of GW Law School, where he served as senior managing editor of the Public Contract Law 


Journal. He also served as co-chair for the 2011 GW Government Contracts Moot Court Competition, where he co-


wrote the Competition fact pattern, and he received the award for Overall Excellence when competing in the 2010 


competition.  


Admissions/Affiliations 


Admitted to practice: Colorado 


Skye is not admitted in the District of Columbia. His practice is supervised by partners of the firm. 


Education 


 The George Washington University Law School, J.D., 2011 


 Stanford University, B.A., 2004 
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Colette G. Matzzie


Washington, DC
Partner
Location:
Washington, District of Columbia
Phone:
202-833-4567
Fax:
202-833-1815
Email:
E-mail Me


Colette G. Matzzie represents whistleblowers in a wide variety of qui tam
cases brought under the federal False Claims Act and similar state false
claims laws. Her practice includes pursuing fraud cases against pharmaceutical and medical device
companies, hospitals, home health care providers and a wide variety of government contractors and
federal program participants.


Ms. Matzzie was named one of the "500 Leading Lawyers in America" for 2011, 2012, and 2013-
2014 by Lawdragon magazine based on her work representing whistleblowers. Some of her more
prominent cases are:


• A qui tam case brought under the False Claims Act against Verizon Communications that
resulted in a settlement of $93.5 million.


• A whistleblower case against Boehringer Ingelheim (BI), which paid $95 million to the
government to settle allegations that BI marketed three of its drugs for “off-label” uses and paid
kickbacks to boost sales.


• A whistleblower case against Sodexo involving illegal retention of “off-invoice rebates” paid
by food vendors from public schools and universities that were in effect kickbacks. The $20
million settlement was the largest non-Medicaid fraud settlement under the New York False
Claims Act.


• A whistleblower case brought by a doctor that resulted in stopping illegal importation of
oncology drugs.


• Two path-breaking cases alleging submission of false claims for Social Security Disability
benefits by two private disability insurers, the Unum Group and Cigna.
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Ms. Matzzie's whistleblower cases have involved violations of the Federal Food, Drug and Cosmetic
Act (FDCA), the Medical Device Amendments to the FDCA, the Prescription Drug Marketing Act of
1987, the Stark Act (physician self-referral law) and the Medicare and Medicaid Anti-Kickback
Statute.


An experienced appellate litigator, Ms. Matzzie has played a lead role in litigation of whistleblower
cases, arguing cases in federal district court as well as in the federal Court of Appeals. She also assists
counsel for other whistleblowers with cases in the federal Court of Appeals and the U.S. Supreme
Court. Ms. Matzzie has spoken at conferences on legal issues arising under the False Claims Act and
amendments to the qui tam law.


Prior to joining Phillips & Cohen, Ms. Matzzie served on the civil appellate staff of the U.S.
Department of Justice for five years. In addition, she served as a trial attorney on the Justice
Department’s tobacco litigation team and received a special commendation for her work. From 1995
to 1999, Ms. Matzzie was a staff attorney with Public Citizen Litigation Group where she litigated
cases concerning public health and safety, access to information, consumer protection, separation of
powers and access to the civil justice system. In 1998 and 1999, she taught "Public Interest
Advocacy" as an adjunct professor at Georgetown University Law Center.


Ms. Matzzie graduated magna cum laude from the Georgetown University Law Center in 1994. She
was Senior Articles Editor of The Georgetown Law Journal. After graduating, she clerked for the
Honorable Dolores K. Sloviter, U.S. Court of Appeals for the Third Circuit. She is the 1995 recipient
of the Frederick B. Abramson Public Service Award. She is a member of the U.S. District Court for
the District of Columbia and the First, Third, Fourth, Fifth, Eighth, Ninth, Tenth, DC and Federal
Circuits, and the U.S. Supreme Court.


Ms. Matzzie is admitted to the bar in Washington, DC.


Areas of Practice


• Whistleblower/Qui Tam
• Government Agencies & Programs
• Government Contracts
• Health & Health Care Law
• Whistleblower -- Employee
• Tax Law
• Securities Law


Education


• Georgetown University Law Center, Washington, District of Columbia - 1994
◦ Honors: magna cum laude
◦ Honors: Legal Advocate, Haitian Refugee Program
◦ Honors: Legal Intern, NAACP Legal Defense and Educational Fund
◦ Law Journal: The Georgetown Law Journal, Senior Articles Editor


Classes/Seminars


• Adjunct Professor, "Public Interest Advocacy", Georgetown University Law Center, 1998 -
1999
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Follow us on Twitter and Facebook


Honors and Awards


• Washington’s Best Lawyers, 2013
• 500 Leading Lawyers in America, 2011 - 2013
• Recipient, Frederick B. Abramson Public Service Award, 1995


Past Employment Positions


• United States Department of Justice, Civil Appellate, Attorney
• United States Department of Justice, Tobacco Litigation Team, Trial Attorney
• Public Citizen Litigation Group, Staff Attorney, 1995 - 1999
• Hon. Dolores K. Sloviter, U.S. Court of Appeals, Third Circuit, Clerk, 1994 - 1995


"Qui tam case looked like a winner
- and was it ever."


• Contact


Tweet 0


Google+


Important notice
These pages should not be construed to contain legal advice. While we will treat any information
provided as privileged and confidential, you should understand that when you provide information
about a potential case to Phillips & Cohen LLP, we do not become your attorneys. With your
permission, we may use your information to investigate whether we wish to represent you to bring a
case. But until we both sign a written agreement, we do not represent you and have not agreed to do
so.


© 2014 by Phillips & Cohen LLP. All rights reserved. Privacy Statement


159LikeLike
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Maxine E. McBean has been an Administrative Judge of the D.C. Contract Appeals Board
since July 12, 2011. Judge McBean has extensive experience providing counsel on matters
concerning government contracting and bid protests for both private and public entities. Prior to
joining CAB, she was the Deputy General Counsel of the National Capital Revitalization
Corporation and held the dual role of Procurement Officer responsible for procurement policy
and oversight of contracting practices. Judge McBean has served the District’s small business
community, in conjunction with the Department of Small and Local Business Development, by
chairing a series of roundtables on District government procurement. She has also been a
panelist on procurement related Bar programs.


Judge McBean received a B.A. degree from Florida International University, an M.A. from the
University of Florida, a J.D. from Southwestern Law School and LL.M. from the University of
Miami. She is admitted to the bar in the District of Columbia and the state of Florida.
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Contact


Office Location: Washington, DC
+1.202.481.7377 Direct
+1.202.821.3864 Mobile


Email


Industries


Legal
Government/Public Administration
Healthcare


Areas of Expertise


White Collar Investigations
Audits, Inspections and Reviews
Anti-Bribery and Corruption


Education


J.D., University of Texas School of Law
B.A., Temple University


Brian D. Miller Managing Director


Download vCard View LinkedIn Profile


Brian is a Managing Director in the Disputes & Investigations practice at Navigant. With over 27
years of experience as a federal prosecutor, inspector general, and civil litigator, he brings a unique
perspective and extensive experience to disputes, investigations, compliance issues, monitoring, and
litigation.


Brian served as the inspector general for the U.S. General Services Administration for almost a
decade where he led over 300 auditors, special agents, staff attorneys, and support staff in
conducting nationwide government audits and high profile investigations. As Inspector General, Brian
may be best known for his report on the excesses at a GSA conference in Las Vegas, Nevada, but
he also created a forensic auditing unit, developed a leading contractor disclosure program, and
increased recoveries from complex False Claims Act cases.


Earlier in Brian’s career, he held several high level positions within the U.S. Department of Justice,
including senior counsel to the deputy attorney general and special counsel on healthcare fraud. He
served as an Assistant United States Attorney for over a decade, where he prosecuted terrorists,
fraudsters, drug kingpins, represented a federal magistrate judge, and the attorney general in his
personal capacity.


Publications


Five Tips For Internal False Claims Act Investigations
Brian Miller Talks to NPR about Access to Information
Brian Miller Talks to Federal News Radio
What life is really like behind the inspector general's curtain
What The DC Circ.'s KBR Decision Means For Compliance
Brian Miller Weighs in on Roles and Responsibilities of an Inspector General
Inspector Generals 'Straddle Fence' Between Contractors, Agencies
Federal News Radio’s Off the Shelf - MAS audits and the mandatory disclosure rule
The man who uncovered the GSA scandal speaks: Didn't expect resignations
GSA Inspector General Leaves To Join Navigant


In the News


Brian Miller explains the significance of an indictment from a legal perspective in regards to the Jeff
Neely indictment for misconduct around the Las Vegas conference scandal. Department of
Transportation News, September 29, 2014
'GSA Official Indicted Over Travel Spending', Law 360, September 26, 2014
'Tips for Internal False Claims Act Investigations', Law 360, August 13, 2014
'Government Watchdogs Complain of Closed Doors Set Up By White House', NPR, August 13, 2014
'GSA inspector general exits government with legacy of high-profile cases,' Washington Post, April 7,
2014
'Questions & Answers with GSA Inspector General Brian D. Miller' Law 360
'GSA Inspector General Leaves To Join Navigant' Law 360
The Federal Acquisition Regulation Mandatory Disclosure Rule Program at the U.S. General
Services Administration Office of Inspector General, Updated for the Defense Industry Initiative on
Business Ethics and Conduct Best Practices Forum in Washington, DC (2012) and originally
published as part of the ABA’s 18th Annual Federal Procurement Institute.
Returning America's Art to America, Journal of Public Inquiry.
Three Ideas to Improve Effective Inspector General Access to Both Information and Individuals,
Journal of Public Inquiry.
Co-Author, Oversight of a Major Procurement Program: Multiple Award Schedules, Journal of Public
Inquiry.
United States v. Virginia Psychiatric Company, 45 United States Attorneys’ Bulletin 35 (1997).
Co-Author, Fiddling While Rome Burns: A Response to Dr. Hensler, 75 Judicature 251 (1992).
Developing a State Jurisprudence Under Michigan v. Long, 12 Am. J. Crim. L. 99 (1984).
Book Review, Victims and Offenders, 11 Am. J. Crim. L. 223 (1983).


Speaking Engagements


“Preserving the Privilege: Developments and Best Practices to Protect the Applicable Privileges
during Internal Investigations,” Construction Industry Ethics & Compliance Initiative, May 7, 2014.
"Art of Scoping the Investigation,” Compliance Week 2014, Annual Conference, May 19, 2014.
'Off the Shelf,' Federal News Radio, May 5, 2014.
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"Mandatory Disclosure: A Time for Revision?,” ABA Public Contracts Law Section’s Procurement
Fraud Subcommittee, April 10, 2014.
'MAS Contract Compliance and the 5th Anniversary of the Mandatory Disclosure Rule,' Keynote,
Coalition for Government Procurement, Tysons Corners, Virginia, February 5, 2014.
'Ethics from an IG Perspective,' Ethics Resource Center, Arlington, Virginia, January 16, 2014.
'Forecasting Fraud with Predictive Analytics,' Government Executive's Government Business Council
Insights, Webinar, December 17, 2013.
'Data-Intensive Investigations in an Age of Evolving Compliance Standards,' Compliance Week West
2013, Menlo Park, California, November 15, 2013.
'Fighting Fraud, Waste and Abuse in a Digital Environment,' Association of Certified Fraud
Examiners, Boise Chapter, 2013 Idaho Fraud Conference, Boise, Idaho, November 5, 2013.
'Optimizing Hotline Operations: Doing More with Less,' Presenter, City and County of San Francisco
Fraud Hotline Web Series, Webinar, October 24, 2013.
'Emerging Card Fraud,' Presenter, Association of Government Accountants Internal Control and
Fraud Prevention Training Event, Washington, D.C. September 16, 2013.
'Government Conferences, Travel, and Employee Award Audits,' American Institute of Certified
Public Accounts, National Accounting and Auditing Conference, Washington , D.C. August 12, 2013.
'Protecting Taxpayer Dollars -- The IG Perspective,' Association of Government Accountants 62nd
Annual Professional Development Conference, Grapevine, Texas, July 16, 2013.
'Preventing Fraud by Setting the Right Tone at the Top,' Association of Government Accountants
62nd Annual Professional Development Conference, Grapevine, Texas, July 15, 2013.
'Evolution and Future of the IG Community,' DOD IG 30th Anniversary Speakers Series, Alexandria,
Virginia, June 19, 2013.
'Fighting Fraud, Waste, and Abuse,' Association of Government Accountants Atlanta Chapter
Professional Development Conference, Atlanta, Georgia, April 12, 2013.
'Fighting Fraud, Waste, and Abuse,' Canadian Council of Legislative Auditors Symposium, Toronto,
Canada, April 8, 2013.


Mr. Miller has presented at the ABA White Collar Crime Institute, 2009; ABA Federal Procurement
Institute (2006, 2010, and 2012); Defense Industry Initiative on Bu siness Ethics and Conduct, 2012;
and the Alliance for Grey Market and Counterfeit Abatement, 2011.


Navigant utilizes cookies to support analysis of aggregated site usage. In order to have the full site experience, keep cookies enabled on your web
browser. By browsing our site with cookies enabled, you are agreeing to their use. Review Navigant’s cookies information for more details.
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 SEQ CHAPTER \h \r 1RALPH C. NASH, JR.


Ralph C. Nash, Jr., is Professor Emeritus of Law of The George Washington University, Washington, D.C., from which he retired in 1993.  He founded the Government Contracts Program of the university's National Law Center in 1960, was Director of the Program from 1960 to 1966 and from 1979 to 1984, and continues to be actively involved in the Program.  He was Associate Dean for Graduate Studies, Research and Projects, of the Law Center from 1966 to 1972.


Professor Nash has specialized in the area of Government Procurement Law.  He worked for the Navy Department as a contract negotiator from 1953 to 1959, and for the American Machine and Foundry Company as Assistant Manager of Contracts and Counsel during 1959 and 1960.


He graduated magna cum laude with an A.B. degree from Princeton University in 1953, and earned his Juris Doctor degree from The George Washington University Law School in 1957.  He is a member of Phi Beta Kappa, Phi Alpha Delta, and the Order of the Coif.


Professor Nash is active as a consultant for government agencies, private corporations, and law firms on government contract matters.  In recent years, he has served widely as neutral advisor or mediator/arbitrator in alternate dispute resolution proceedings.  He is active in the Public Contracts Section of the American Bar Association, is a member of the Procurement Round Table, and is a Fellow and serves on the Board of Advisors of the National Contract Management Association.  


During the 1990s, Professor Nash was active in the field of acquisition reform.  He served on the "Section 800 Panel" that recommended revisions to all laws affecting Department of Defense procurement, the Defense Science Board Task Force on Defense Acquisition Reform, and the Blue Ribbon Panel of the Federal Aviation Administration.


He is the coauthor of a casebook, Federal Procurement Law (3d ed., Volume I, 1977, and Volume II, 1980) with John Cibinic, Jr.  He and Professor Cibinic also coauthored five textbooks:  Formation of Government Contracts (4th ed. 2011) (with Chris Yukins), Administration of Government Contracts (4th ed. 2006) (with James Nagle), Cost Reimbursement Contracting (4th ed. 2014) (with Stephen Knight), Government Contract Claims (1981) and Competitive Negotiation: The Source Selection Process (3d ed. 2011) (with Karen O’Brien-DeBakey). He is the coauthor with Leonard Rawicz of the textbook Patents and Technical Data (1983), the three volume compendium, Intellectual Property in Government Contracts (5th ed. 2001), and the two volume, Intellectual Property in Government Contracts (6th ed. 2008); coauthor with seven other authors of the textbook Construction Contracting (1991), coauthor with Steven Feldman of Government Contract Changes (3d ed. 2007), and coauthor with Steven L. Schooner, and Karen O’Brien-DeBakey of The Government Contracts Reference Book (4th ed. 2013).  He has written several monographs for The George Washington University Government Contracts Program monograph series, and has published articles in various law reviews and journals. Since 1987 he has been coauthor of a monthly analytical report on government contract issues, The Nash & Cibinic Report.
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Elizabeth W. Newsom was appointed to the Armed Services Board of Contract Appeals on
August 11, 2014. Her legal career has included service in both the public and private sectors,
litigating and consulting on government contracting matters.


Prior to joining the Board, she was Associate General Counsel for Contracts & Compliance at
Lockheed Martin Corporation, advising on government contracts legal and ethics matters. Prior
to joining Lockheed Martin, she served as Partner at Crowell & Morin after having worked as an
Associate within C&M’s Government Contracts Practice Group. At C&M, Judge Newsom
handled a broad spectrum of government contracting issues and controversies. From 1995 to
2001, she served as a Trial Attorney in the U.S. Department of Justice, within the Civil Division,
Commercial Litigation Branch, National Courts Section, where she defended the Government
primarily in contract disputes.


Judge Newsom is a graduate of the George Washington University Law School. She is an active
member of the American Bar Association Public Contract Law Section and frequently speaks on
issues of government contracts and business ethics for government contractors.
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Neil H. O’Donnell is a shareholder specializing in government contracts and construction law.

Areas of Practice

[bookmark: _GoBack]Mr. O’Donnell is chair of the firm’s Government Contracts Practice Group and co-chair of the Construction Law Practice Group.

Professional Qualifications and Activities

In over forty years of practice, Mr. O’Donnell has specialized in public contract and construction law at the federal, state and local levels.  He has litigated cases in federal and state trial and appellate courts, the boards of contract appeals and the Government Accountability Office.  Representative cases include:  a series of successful GAO and Court of Federal Claims bid protests concerning IT, cyber security and satellite communications issues; restructure of a multibillion dollar classified contract on behalf of a major defense contractor; defense of a national construction contractor and its pipe supplier against latent defect claims on a significant aqueduct project; trial of a termination dispute between the prime and subcontractor on a major state IT systems development contract; successful resolution of a multimillion dollar cost accounting standards dispute with the government on behalf of an aerospace material contractor; pursuing actions relating to power plant and water treatment plant construction projects on behalf of general contractors, subcontractors and the suppliers and fabricators of principal components; federal and state false claim act actions, and federal, state and local bid protests relating to equipment, software, construction and service contracts, including the $35 billion Air Force Air Tanker procurement and major post-Katrina hurricane protection projects in and around New Orleans.

Mr. O’Donnell has been named one of the leading government contract lawyers in the country in every edition of Chambers USA, America's Leading Lawyers for Business, since 2005.  He is also included in the annual list of “Best Lawyers in America” and is recognized as one of California’s outstanding construction lawyers in Who’s Who Legal: California.  He has served as chairman and vice-chairman of several committees of the ABA Public Contract Law Section as well as on the Executive Committee of the California State Bar’s Public Law Section.  Mr. O’Donnell has written and lectured on a wide variety of government contract and construction issues.  He is presently on the Advisory Committee for The Government Contractor and the Associated General Contractors of California Legal Advisory Committee and is a member of the ABA Forum Committee on the Construction Industry.  He is a former president and continues to serve on the Board of Directors of BAVC, one of the nation's leading media arts organizations, and is also on the Board of San Francisco Performances.

Education

J.D., Yale Law School, 1973

Editor, Yale Law Journal

B.A., Williams College, 1967

Magna Cum Laude, Phi Beta Kappa
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Heidi L. Osterhout



	Heidi Osterhout is a Trial Attorney in the National Courts Section, Commercial Litigation Branch, Civil Division, Department of Justice, and was formerly a judge advocate in the United States Air Force.  Ms. Osterhout received her law degree from the University of North Carolina and is a 2010 graduate of George Washington University with an LL.M. in Government Procurement.  She also holds a degree in Business Logistics from Penn State University and a Master of Business Administration from Oklahoma City University.



[bookmark: _GoBack]	Ms. Osterhout retired as a lieutenant colonel from the United States Air Force.  She started her active duty career as a contracting officer at the Oklahoma City Air Logistics Center where she had the opportunity to be both an operational contracting officer and a logistics contracting officer, procuring classified weapons systems.  She continued as an operational contracting officer at Pope Air Force Base in North Carolina, before becoming a judge advocate in 2003.  Among her many other assignments, she served two deployments in Iraq and one in Bosnia.  Most recently, her primary focus area was acquisition law, where she provided both transactional advice to acquisition programs and litigated cases.  As a litigator, she defended the Air Force against contract disputes before the Armed Services Board of Contract Appeals and against bid protests before the Government Accountability Office.  Her final assignment in the Air Force was the Chief of Acquisition Litigation at the Headquarters Air Force, Acquisition Law and Litigation Directorate.
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T: 202-942-9180
F: 202-942-9186


"Judge Park-Conroy
listens to the parties,
perceives their
respective business
needs, and reasons
frankly with them." -
D.C. Attorney


"I have known Judge
Park-Conroy for over
15 years and am
very impressed with
her ability to
assimilate disparate
factual information
and analyze complex
accounting issues,
her ability to find
common ground
between competing
positions and bring
parties together, and
her demeanor when
meeting with the
parties during
mediation sessions."
- Mediation
Participant


Case Manager


Sally Moreland
JAMS
555 13th Street, NW
Suite 400 West
Washington, DC
20004


Hon. Carol Park-Conroy (Ret.)


Hon. Carol Park-Conroy (Ret.) joins JAMS with over 35 years of experience as a
litigator, judge, and neutral in government contracts and commercial cases. While
serving as a trial judge on the Armed Services Board of Contract Appeals (ASBCA) for
22 years, she presided over a broad range of construction and commercial disputes
arising from manufacturing, service, supply, and other business contracts with the
federal government. She is highly skilled at managing cases with complex factual and
legal issues.


Judge Park-Conroy has extensive experience as a mediator, case evaluator, and
arbitrator and became one of the most sought-after dispute resolution neutrals at the
ASBCA. She is known for her thorough preparation, perseverance, and commitment to
efficient resolution of disputes. As one corporate counsel in a mediation put it, “she
knows how to keep the parties talking.”


ADR Experience and Qualifications


l Served as a neutral in over 125 matters involving a wide variety of disputes
between the federal government and corporations and businesses of all sizes,
including major defense contractors and the federal government


l Recognized for her ability to quickly comprehend complex facts and focus parties
on issues that will achieve dispute resolution


l Presided over numerous bench trials, including arbitration-type summary trials with
binding decisions, and wrote dozens of published decisions


Representative Matters


l Business/Commercial
¡ Disputes involving specialized business sectors such as computer science and


information systems, research and development, technology, and aerospace
and other businesses supplying manufactured products and commodities, such
as food stocks, computers, aircraft, vehicles, vehicle parts and equipment,
services for professional office, technical, and management support, health
care personnel, and custodial, maintenance, and security workers


¡ Successfully mediated complex claims valued in excess of $2 billion relating to
an Army contract for logistics modernization with a computer services
company; issues involved contract interpretation and clause renegotiations,
extra work, cost allocation and accounting, unrecovered investment in
software, breach of intellectual property license rights, contract extensions and
renewal terms


¡ Mediated to settlement prime, subcontractor, and government disputes in
excess of $150 million relating to aircraft purchase terms and conditions and
costs incurred due to termination of aerial refueling tanker contract


¡ Successfully mediated delay claims associated with provision of security
escorts for vehicle recovery convoys in Iraq


l Contracts
¡ Disputes involving contract interpretation, performance and breach,


prime/subcontractors, and joint ventures arising in manufacturing, service and
supply contracts with related issues: including contract cost accounting and
defective pricing, formation, Department of Labor wage rates and labor
standards, with some surety, bankruptcy, fraud, and environmental remediation


¡ Resolved contractor claims for extra contractual aircraft maintenance work
pending at the ASBCA and federal government civil fraud case pending in U.S.
District Court in combined mediation


¡ Successfully mediated contract interpretation claims totaling $150 million for F-
22 aircraft tail-up costs
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¡ Mediated to settlement disputes involving contract interpretation and differing
site conditions in environmental cleanup, Military Munitions Response Program


l Construction
¡ Disputes involving housing, both new construction and renovation, all types of


buildings, including training facilities, hospitals, and aircraft hangers, water
facility projects such as well drilling, water mains and pipelines, and major civil
works projects, including roads, bridges, ocean piers, locks, dams and
dredging


¡ Successfully mediated disputes valued at $75 million associated with
construction of the Seven Oaks Dam in California


¡ Served as neutral in six-week proceeding and resolved $40 million in disputes
arising from multiple contracts for demolition and construction of housing units


¡ Settled claims for delay, acceleration, and changed work in construction of pier
at Naval Submarine Base, Groton, CT


¡ Mediated to settlement claims relating to fabrication and installation of
removable spillway weir at Lower Monumental Lock and Dam


l Special Master/Discovery Referee
¡ Responsible for all pretrial matters on ASBCA docket, including issuance of


comprehensive pretrial scheduling orders, protective orders, rulings on
privilege, and discovery disputes


Honors, Memberships, and Professional Activities


l Lifetime Achievement Award, Boards of Contract Appeals Bar Association, 2011
l Recognized as one of “500 Leading Judges in America,” by Lawdragon Magazine,


2006
l Member, ABA Section of Public Contract Law


¡ Chair, 2011-2012
¡ Fellow (for service in Section’s leadership), 2012-present
¡ Officer, 2004-2010
¡ Council member, 1999-2002
¡ Committees: Co-Chair, Alternative Disputes Resolution; Vice Chair, Contract


Claims and Dispute Resolution
¡ Liaison to ABA Section of Dispute Resolution Advisory Committee


l Member, ABA Forum on the Construction Industry
¡ Project Performance Division
¡ Dispute Avoidance & Resolution Division


l Member, ABA Section of Dispute Resolution
l Member, Boards of Contract Appeals Judges Association
l Member, Boards of Contract Appeals Bar Association
l Member, National Association of Women Judges (Past Officer of Division 4)


Publications and Presentations


l “The ASBCA’s Path to the ‘Mega ADR’ in Computer Sciences Corporation,” The
Procurement Lawyer, Vol. 49, No. 1, Fall 2013. Judge Park-Conroy’s work
mediating multiple disputes involving more than $2 billion between Computer
Sciences Corporation and the Government is highlighted in this article.


l Moderator, “Judges Panel: New Legal Precedent and Old Dilemmas,” 20th Annual
Federal Procurement Institute, sponsored by the ABA Section of Public Contract
Law, Annapolis, MD, March 20-21, 2014


l Moderator, "ADR in an Era of Austerity," 2013 Contract and Fiscal Law New
Developments Course, The Army Judge Advocate General's Legal Center &
School, November 2013


l Speaker, “The Sequester Aftermath: A New Dawn for Mediating Government
Contract Claims,” with published paper, “Initial Consideration: The Statutory and
Regulatory Framework Applicable to Government Contract Claim Mediations,” ABA
Annual Meeting, August 2013, jointly sponsored by Sections of Dispute Resolution
and Public Contract Law


l Panelist, “Expert Testimony in Mediations,” sponsored by ABA Section of Public
Contract Law, Contract Claims & Dispute Resolution Committee, May 2013


l Moderator, “Key Case Review: Impact of Federal Circuit, Board and Court of
Federal Claims Decisions on Government Contract Law,” annual educational
program sponsored by Boards of Contract Appeals Judges Association, April 2013


l Moderator, “Applying Federal Circuit Precedent: New Challenges for Practitioners
and Judges,” 19th Annual Federal Procurement Institute, sponsored by ABA
Section of Public Contract Law, March 2013


l Panelist, “ADR Roundtable,” sponsored by Boards of Contract Appeals Bar
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Association, November 2012 and November 2010
l Speaker, “Government Contracts 2012: Contract Disputes,” sponsored by


Practicing Law Institute, with published paper “The Jurisdictional Status of
Nonappropriated Fund Instrumentality Cases,” September 2012


l Speaker, “Resolution of Claims and Disputes,” Federal Bar Association, San
Antonio Chapter, April 2012


l Speaker, “Government Contracts 2011: Contract Disputes – Most Significant
Recent Decisions and Impact,” sponsored by Practicing Law Institute, September
2011


l Presenter, “Interest-Based Negotiation” at training seminars for U.S. Air Force at
Andrews Air Force Base, January and November 2011


l Presenter on Mediation Techniques, U.S. Court of Appeals for the Federal Circuit
Volunteer Mediator Seminar, October 2011


l Presenter, “Alternative Dispute Resolution at the Boards of Contracts Appeals,”
sponsored by ABA Section of Public Contract Law, Contract Claims and Dispute
Resolution, Alternative Dispute Resolution, and Young Lawyers Committees, and
Federal Interagency ADR Working Group, Contracts and Procurement Section,
May 2011 and June 2010


l Presenter, “Negotiation and Appropriate Dispute Resolution,” sponsored by Air
Force Judge Advocate General, Maxwell Air Force Base, May 2011, March 2010,
May 2009, and May 2008


l Presenter, “Alternatives in the Federal Circuit” Part II “Alternative Dispute
Resolution in Government Contract Cases at the Trial and Appellate Court Levels,”
sponsored by Federal Circuit Bar Association, Dispute Resolution and Government
Contracts Committees, October 2010


l Presenter, “Alternative Dispute Resolution at the Armed Services Board of Contract
Appeals,” training seminar for Department of the Navy ADR Program Office,
Washington Navy Yard Series, September 2010


l Speaker, “Government Contracts 2011: ADR in Government Contract Disputes,"
sponsored by Practicing Law Institute, New York, March 2010


l Presenter, “ADR Philosophy at the ASBCA,” to U.S Department of Justice, Civil
Division, Commercial Litigation Branch, National Courts Section, July 2009


l Author, “ADR in Federal Construction Contract Disputes: A Neutral’s Perspective,”
2003 Construction Law Update (Aspen 2003)


Background and Education


l JAMS, Dispute Resolution Neutral, 2013-present
l Administrative Judge, Armed Services Board of Contract Appeals, 1989-2013
l Trial Attorney, Commercial Litigation Branch, Civil Division, U.S. Department of


Justice, 1985-1989
l Private practice, 1977-1985
l Law Clerk, Honorable Joseph C. Waddy, U.S. District Court, D.C., 1975-1977
l J.D., with honors, George Washington University School of Law, 1975
l B.A., cum laude, University of Wisconsin, Madison, 1967
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Peter F. Pontzer joined the U.S. Postal Service Board of Contract Appeals on July 2, 2012.
Before being appointed to the PSBCA, he worked as a civilian senior trial attorney with the U.S.
Army’s Contract and Fiscal Law Division, the Department of Housing and Urban Development,
and the Federal Bureau of Prisons. In addition to litigation, he taught government contracts at
the Defense Acquisition University, served as a Commissioner with the ASBCA, and worked in-
house at AT&T. Judge Pontzer started his legal career as an Army JAG officer serving in
Panama, Honduras, El Salvador, Guatemala, and several posts in Virginia.


Judge Pontzer earned a B.A. from Dickinson College (Magna Cum Laude, Phi Beta Kappa), an
MBA from Virginia Commonwealth University, and a J.D. from William and Mary.
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Anne E. Rung
Administrator, Office of Federal Procurement Policy
Office of Management and Budget


Anne Rung serves as administrator of the Office of Federal Procurement Policy in the Office of
Management and Budget, having been confirmed by the Senate in September 2014. Rung is
responsible for implementing acquisition policies covering more than $450 billion in annual
federal contract spending.


Previously, Rung served in senior acquisition positions at both the federal and state level.
Between 2012 and 2014, Rung served as chief acquisition officer at GSA and associate
administrator of government-wide policy. Prior to joining GSA, she served as senior director of
administration at the U.S. Department of Commerce, where she led and implemented a
department-wide acquisition reform effort.


Prior to joining the Department of Commerce, she served as deputy secretary for administration
and procurement for the Pennsylvania Department of General Services (DGS). As deputy
secretary, she led four Commonwealth-wide operations supporting 77,000 employees, including
a $4 billion procurement program. She served for three years as DGS chief of staff prior to
becoming deputy secretary.


Rung spend five years as Congressional director of the Democratic Leadership Council in
Washington, D.C. and also worked on Capitol Hill.
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Kara M. Sacilotto  Partner 


202.719.7107 


ksacilotto@wileyrein.com 


Ms. Sacilotto counsels and represents government 
contractors on all aspects of government 
contracting.  Her practice focuses on representing 
government contractors in connection with 
threatened suspension and debarment actions, ethics 
and compliance matters, Federal Acquisition 
Regulation (FAR) mandatory disclosure issues, and 
internal investigations.  Ms. Sacilotto also actively 
litigates a variety of cases from bid protests and 


claims to disputes between contractors. 


Practice Areas 


Government Contracts 


Litigation 


Education 


J.D., University of Virginia School of 
Law 


B.A., with distinction, University of 
Virginia 


Bar & Court Admissions 


District of Columbia Bar 


Virginia Bar 


U.S. Courts of Appeals for the 
Fourth, Fifth, Eighth, Ninth, Tenth 
and District of Columbia Circuits 


U.S. District Courts for the District 
of Colorado, District of Columbia 
and Eastern District of Virginia 


U.S. Court of Federal Claims  


 


 


 


 


 


 
 


Representative Experience 


Suspension and Debarment 


 Represented major Fortune 500 contractor in investigating and 
responding to proposed debarment by the U.S. Air Force; matter 
resolved by administrative agreement.  


 Represented foreign contractor in responding to proposed debarment 
with matter resolved by lifting of proposed debarment. 


 Represented various major defense contractors in inquires by various 
U.S. Department of Defense agency suspension and debarment 
officials with no action taken by the debarring officials. 


Bid Protest Litigation 


 Represents government contractors in pre- and post-award bid protests 
before the U.S. Government Accountability Office, the U.S. Court of 
Federal Claims, and federal agencies.  Successful representation of 
contractors, as protester and intervenor, in numerous protests involving 
billions of dollars.  Many matters resolved favorably by agency taking 
corrective action prior to tribunal reaching the merits.  


 Representative reported matters include: 


 The Boeing Company, B-311344, June 18, 2008, 2008 CPD ¶ 114 
(co-counsel in successful protest and ultimate award of the $35 
billion Air Force tanker contract); 


 Pragmatics, Inc., B 407320.2, 2013 CPD ¶ 83 (successful defense 
of OCI challenge); 


 The Electronic On-Ramp, Inc., B- 407303, 2013 CPD ¶ 234 
(successful defense of contract award); 


 Jones Lang LaSalle, B- 406019.2, 2012 CPD ¶ 98 (successful 
defense of agency decision to take corrective action); 
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Representative Experience (continued) 


 Apptis, Inc., B- 403249, 2010 CPD ¶ 237 (successful defense of 
contract award). 


Claims and Disputes Litigation 


 Represents government contractors in the preparation of requests for 
equitable adjustment and prosecution of contractor claims and defense 
of Government claims before the Armed Services and Civilian Boards 
of Contract Appeals. Represents contractors in disputes and litigation 
relating to subcontracts and teaming agreements. Many matters settled 
favorably through negotiation and alternative dispute resolution prior to 
reaching decision on the merits. 


 Representative reported Board decisions include: 


 The Boeing Company, ASBCA No. 57490 12-1 BCA ¶ 34916 (Jan. 
2012) (successful dismissal of Government claim based on statute 
of limitations). 


Internal Investigation 


 Conducts internal investigations of allegations of wrongdoing, advises 
contractors on third-party and FAR mandatory disclosure obligations, 
and assists contractors with responding to Government inquiries arising 
from disclosures. 


 Experience includes investigating all manners of alleged misconduct 
from mischarging to misappropriation of competitor information and 
supervising team of seconded lawyers performing internal 
investigations for major contractor.  


Advice 


 Advises government contractors on all manner of issues arising under 
the FAR and FAR supplements, including ethics, compliance, and 
present responsibility; cost allowability; protest rights; claims and 
disputes; subcontracts and teaming agreements; default terminations; 
and past performance assessments. 


Congressional Testimony 


 Provided testimony regarding “Defer No More: The Need to Repeal the 
3% Withholding Provision,” before the Subcommittee on Contracting 
and Work Force, Committee on Small Business, United States House 
of Representatives (May 26, 2011). 


 Provided testimony regarding “The State of Federal Contracting: 
Opportunities and Challenges for Strengthening Government 
Procurement and Acquisition Policies,” before the Subcommittee on 
Government Management, Organization and Procurement, Committee 
on Oversight and Government Reform, United States House of 
Representatives (June 16, 2009). 


Professional Experience 


 Adjunct Professor in Government Contracts, George Mason University 
School of Law (Fall 2007-Fall 2014). 


Affiliations 


American Bar Association (ABA), 
Section of Public Contract Law 


Council Member (2012-2015) 


Co-Chair (2007-2008, 2012-


Present), Chair (2008-2012), 


Regulatory Coordinating 


Committee 


Vice-Chair, Debarment and 


Suspension Committee (2013-


Present) 


Vice-Chair, Acquisition Reform 


and Emerging Issues Committee 


(2011-Present) 
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arnoldporter.com  


 


 
 
 


 


Ronald A. Schechter 


Partner  


Ronald Schechter is a partner in Arnold & 
Porter LLP's Government Contracts practice 
group, where he focuses on government 
contracts, national security, and 
administrative litigation. He has served as 
lead attorney in litigation involving 
government contracts, construction, and 
administrative law before the US Court of 
Federal Claims and its predecessor, the US 


Claims Court; federal district courts; various courts of appeals; and 
various administrative forums. Prior to joining Arnold & Porter, Mr. 
Schechter served as a Trial Attorney for the US Department of 
Justice, Commercial Litigation Branch. 


Mr. Schechter has extensive experience in all aspects of government 
contracts law, with a particular emphasis on bid protests, False 
Claims Act cases, and fraud investigations. He has represented 
clients in investigations involving the Department of Justice, the 
Defense Contract Audit Agency, and the Inspectors General of 
various agencies. Mr. Schechter also has assisted clients with 
regard to their obligations under the FAR mandatory disclosure 
rule. He has advised clients in the national security area, addressing 
government contracts issues unique to that area, including obtaining 
liability protection for their products and services. His experience 
includes litigation under the Administrative Procedure Act and the 
Freedom of Information Act. 


Mr. Schechter has been a featured speaker at West Publishing's 
"Government Contracts Year in Review" and was a member of the 
ABA Task Force on Implementation of the Mandatory Disclosure 
Rule. He is a frequent lecturer and author on various subjects 
associated with government contracts and legal ethics, and has 
served on the Advisory Board of the Costs, Pricing and Accounting 
Report. 


Representative Matters 


 Successfully represented Raytheon Company in a series of 
precedent-setting cases establishing law fundamental to the 
Statute of Limitations: Raytheon Company v. US, 104 Fed. 
Cl. 327 (2012) recon. denied, Raytheon Company v. US, 105 
Fed. Cl. 351 (2012). 


Contact Information  


Ronald.Schechter@aporter.com  


tel: +1 202.942.5160  


fax: +1 202.942.5999  


 
555 Twelfth Street, NW  


Washington, DC 20004-1206  


Practice Areas  


Government Contracts  


National and Homeland Security  


Business Litigation  


Political Law, Government Ethics, 
and Lobbying Compliance  


Legislative and Public Policy  


Real Estate  


FDA and Healthcare  


Intellectual Property  


Congressional Investigations  


Education  


JD, Georgetown University Law 
Center, 1976  


BA, Syracuse University, 1972  


Admissions  


District of Columbia  
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 Counsel for AgustaWestland with regard to the termination for convenience of the presidential 
helicopter program. Lead a multidisciplinary team drawing upon the firm's government contracts, 
corporate and intellectual property practices is helping develop the termination proposal, assess 
intellectual property rights, and prepare for negotiations with the government and prime 
contractor. 


 Represented Wisconsin Physicians Service, The JBG Companies, Trammel Crow Company, 
and other clients in successful bid protests before the Government Accountability Office. 


 Advised GeoEye and a major university medical center regarding formation and compliance 
with an agreements awarded under the Other Transactions Authority. 


 Represented a client that has a contract to train Afghan army forces with regard to an off-base 
after-hours shooting of Afghan civilians by subcontractor employees. Investigated the incident, 
developed corrective action plans, dealt with the customer agency, helped prepare for testimony 
before the Commission on Wartime Contracting, and assisted with a congressional and 
Department of Justice investigations. 


 Prepared comments on proposed FAR mandatory disclosure rules on behalf of a trade 
association. Advised various clients on implementation of compliance programs to conform to 
the final FAR provisions. 


 Performed numerous internal investigations for contractors regarding compliance with 
applicable statutes and the terms of their contracts, including GSA Supply Schedule contracts, 
the False Claims Act, the Anti-Kickback Act, the Procurement Integrity Act, the Anti-Gratuities 
Act, and Trade Agreements. 


 Represented a large technology services provider in two complex civil False Claims Act matters, 
one of which was a qui tam case. Based on the results of our internal investigations, the 
Department of Justice declined to pursue both cases, and in the qui tam case, DOJ persuaded 
the relator to drop the matter all together. 


 Represented a large pharmaceutical company in assessing and mitigating risk issues 
associated with sales of one of its products to the federal government for pandemic flu 
stockpiling purposes. Assisted client in legislative efforts to obtain statutory protection for such 
sales. 


 Represented Reckitt Benckiser before the US district court and the Court of Appeals for the DC 
Circuit in a case of first impression that limited the Environmental Protection Agency's ability to 
use threats of enforcement action, in lieu of mandatory administrative procedures, to force 
companies to remove. 


 Represented law firms suing the Department of Defense, Department of State, and other federal 
agencies to provide disciplinary records, medical records, images, and policy documents 
requested under the Freedom of Information Act relating to clients of those law firms detained at 
the United States Naval Base at Guantanamo Bay, Cuba after the September 11, 2001 terrorist 
attacks on the United States. 


Rankings 


 Chambers USA: America's Leading Lawyers for Business 2012-2014 for Government Contracts 


 Washington Business Journal's "Top Washington Lawyers" 2005 for Government Contracts 
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Professional and Community Activities 


 American Bar Association, Public Contract Law Section 


 Member, Battle Space and Contingency Procurements Committee 


 Member, Debarment and Suspension Committee 


 Member, ABA Task Force on Implementation of the Contractor Code of Business Ethics and 


Conduct and Mandatory Disclosure Rule 


 Former member, Advisory Board of the Costs, Pricing and Accounting Report 


 Co-chair, Arnold & Porter LLP’s Ethics & Practice Committee 


 Member, Arnold & Porter Policy and Pro Bono, Committees 


 Member, CAIR Coalition Legal Advisory Board 


 Former chair, the Bar’s Continuing Legal Education Committee 


 Member, Board of Directors of Kids In Need of Defense, Inc. 


Articles 


 Ronald A. Schechter, Amy B. Rifkind and Stuart W. Turner "Federal Contracts Alter Usual Rules 
For Commercial Leases" Government Contracts Law360. Also ran in Real Estate Law360, 
December 5, 2013 


 Ronald A. Schechter and Stuart W. Turner "Ulysses And The Government Knowledge Defense" 
Law 360, May 28, 2013 


 Dominique L. Casimir, Kristen E. Ittig and Ronald A. Schechter "Contractor Suspension and 
Debarment: Scalpel or Grenade? Latest Developments in the Debate Over Agency Discretion 
and Fairness to Contractors" Bloomberg BNA's Federal Contracts Report, 98 FCR 313, 
September 11, 2012 


 Ronald A. Schechter and Ronald D. Lee "Proposed Rule for Protecting DOD Information on 
Unclassified Contractor Computer Systems - The Devil is in the Details" BNA's Federal 
Contracts Report, 94 FCR 247, Sep. 2010 


 Ronald A. Schechter and Martha L. Cochran "Oh, the Scrutiny. Oh, the Rewards" Legal Times 
Feb. 2007 


 Martha L. Cochran, Ronald A. Schechter and Robert S. Litt "Lobbying, Campaigning, and Other 
Political Activities Must be Addressed in Corporate Compliance Program" BNA's Prevention of 
Corporate Liability, Vol. 14, No. 4, pp. 62-64, May. 2006 


 James P. Joseph and Ronald A. Schechter "An Effective Compliance Program for Non-Profit 
Organizations" May 2006 


 Ronald A. Schechter and Robert S. Litt "Corporations Need to Adopt Effective Policies, 
Procedures to Address Political, Lobbying Activity" BNA's Corporate Counsel Weekly, Vol. 21, 
No. 8, Feb. 2006 
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 Ronald A. Schechter "Contracting with the Department of Homeland Security" February 2004 
and 2003 


 Ronald A. Schechter "Past Performance" February 1998 through 2002 


 Ronald A. Schechter "Gift and Gratuity Rules for Government Contractors" February 1998 


 Ronald A. Schechter "Eichleay Update" December 18, 1996, Constructor May 1997 


 Ronald A. Schechter and Jeffrey L. Handwerker "Bifurcated & Multicount Claims: When is a 
Board of Contract Appeals Decision "Final" for the Purposes of Appeal?" Government Contract 
Costs, Pricing & Accounting Report, April 1997 


 Ronald A. Schechter "Compliance Issues in Government Contracts" February 1997 and 1996 


 Ronald A. Schechter "New Life For The EICHLEAY Formula Recovering Home Office Overhead 
in Government - Caused Delay Claims" Government Contract Costs, Pricing & Accounting 
Report, Vol. 94-3, May 1994 


 Drew A. Harker and Ronald A. Schechter "Protecting Confidential Information from Disclosure 
Under FOIA After Critical Mass" The Government Contractor, November 1993 


Books 
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Tara L. Ward is an Associate at Wiley Rein LLP focusing on government contracts.



Areas of Practice

Ms. Ward is an associate in the nationally recognized Government Contracts Practice at Wiley Rein LLP.  She counsels and represents government contractors and subcontractors on a broad range of government contracting issues, including contract claims and disputes, bid protests, cost allowability issues, compliance with Cost Accounting Standards, multiple award schedule contracting, subcontracting issues, and compliance with government investigations, audits, and ethics and procurement integrity laws. 

Professional Qualifications and Activities

Ms. Ward prosecutes and defends bid protests before the U.S. Government Accountability Office, the U.S. Court of Federal Claims, federal government agencies, and state and local administrative entities.  She represents government contractors in disputes with the federal government, including claims under the Contract Disputes Act and appeals of contracting officer final decisions to Armed Services Board of Contract Appeals and Civilian Board of Contract Appeals.  She also advises clients regarding cost allowability issues and compliance with the Cost Accounting Standards as well as on issues related to the government’s acquisition of commercial products and services under Federal Acquisition Regulation Part 12, and issues related to General Services Administration Schedule contracts.

Ms. Ward is an Associate Professor Lecturer in Law for the Scholarly Writing Program at The George Washington University Law School, where she guides candidate staffs members of the Federal Circuit Bar Journal through the note writing process.  While attending GW Law, she worked as a research assistant to Professor Peter Raven-Hansen and was a judicial intern for the Honorable Richard J. Leon of the U.S. District Court for the District of Columbia.  Prior to law school, Ms. Ward served as a Legislative Correspondent in the office of U.S. Senator Peter Fitzgerald and later as a Legislative Assistant to Chairman Gordon H. Smith of the U.S. Senate Special Committee on Aging.

Ms. Ward is also the current Vice-Chair of the Young Lawyers Committee for the American Bar Association’s Section of Public Contract Law.  She is an Associate Editor for the Public Contract Law Journal, and a member of the National Contract Management Association.

Education

J.D., with honors, The George Washington University Law School

A.B., magna cum laude, Princeton University
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David M. Weber is a Conflicts Attorney at Arnold & Porter LLP and a member of the firm’s
Ethics and Practice Committee. He provides the firm ethics advice regarding professional
responsibility issues, including conflict waivers, ethical screens, lateral and new hire conflict
clearances, new client and new matter conflict clearances, retainer letters, and orientation and
training for attorneys and legal staff.


Mr. Weber earned his JD from The George Mason University School of Law where was a
member of The George Mason University Civil Rights Law Journal. Mr. Weber earned a BA in
Journalism from The George Washington University.
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Jonathan Zischkau was appointed to the United States Civilian Board of Contract Appeals
on December 4, 2011.


Prior to joining the Board, he was Associate Counsel at the Naval Sea Systems Command Office
of Counsel, within the Department of the Navy’s Office of the General Counsel. He handled
protests before the GAO and provided advice to programs involving the procurement of services
and warfare-related systems in support of the fleet.


Prior to his position at NAVSEA, he served as a judge at the District of Columbia Contract
Appeals Board from July 1993 through December 2010. During his tenure with the Board, he
was elected to the District of Columbia Bar’s Government Contracts and Litigation Section
Steering Committee (2004-2006), served as a panelist at various Bar-sponsored procurement
programs, and was an editor of the government contracts chapter of the D.C. Practice Manual.
From 1986 to 1993, he was an associate in the government contracts group at Crowell & Moring,
in Washington, D.C. From 1984 to 1986, he served as a technical law clerk for Hon. Phillip B.
Baldwin, Circuit Judge, United States Court of Appeals for the Federal Circuit. From 1982 to
1984, he was an associate at Fish & Neave, in New York, litigating patent and trademark cases.


He serves as a co-chair of the Contract Claims and Disputes Resolution Committee of the ABA
Public Contract Law Section, and is a member of the Board of Contract Appeals Bar Association
and board member for the Board of Contract Appeals Judges Association. He received a B.S.
degree from Carnegie Mellon University in 1979, and a J.D. degree from the University of Notre
Dame Law School in 1982. He and his wife, Alice, have six children and live in the District of
Columbia. He teaches a second grade religious education class at Our Lady of Lebanon Church,
has coached youth soccer in the District, and serves as a trustee of the Youth Leadership
Foundation which provides youth mentoring and character and leadership development.
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745 F.3d 1379


United States Court of Appeals,


Federal Circuit.


CMS CONTRACT MANAGEMENT SERVICES, The Housing Authority of the City of Bremerton, National Housing Compliance, Assisted Housing Services Corp., North Tampa Housing Development Corp., California Affordable Housing Initiatives, Inc., Southwest Housing Compliance Corporation, and Navigate Affordable Housing Partners (formerly known as Jefferson County Assisted Housing Corporation), Plaintiffs–Appellants,


v.


MASSACHUSETTS HOUSING FINANCE AGENCY, Plaintiff–Appellee,


v.


United States, Defendant–Appellee.


No. 2013–5093. | March 25, 2014. | Rehearing and Rehearing En Banc Denied Aug. 8, 2014.


Synopsis


Background: Public housing authorities (PHAs) and their subsidiaries filed bid protests challenging notice of funding availability (NOFA) issued by Department of Housing and Urban Development (HUD), which planned to award state-wide annual contributions contracts (ACCs) to PHAs for oversight and administration of housing subsidy contracts with private owners of multifamily housing projects, alleging that terms of NOFA violated Competition in Contracting Act (CICA) and Federal Acquisitions Regulation (FAR). Actions were consolidated. The United States Court of Federal Claims, Thomas C. Wheeler, J., 110 Fed.Cl. 537, granted judgment for government. Plaintiffs appealed.


 


[Holding:] The Court of Appeals, Rader, Chief Judge, held that Performance–Based Annual Contribution Contracts (PBACCs) were procurement contracts, not cooperative agreements.


 


Reversed and remanded.


 


West Headnotes (3)
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Housing contracts, loans, mortgages, and guarantees





		

		Performance–Based Annual Contribution Contracts (PBACCs) between Department of Housing and Urban Development (HUD) and public housing authorities (PHAs) to administer project-based Section 8 housing assistance payments (HAP) contracts were procurement contracts, not cooperative agreements, since primary purpose of PBACCs was to procure services of Performance–Based Contract Administrators (PBCAs) to support HUD’s staff and provide assistance to HUD with oversight and monitoring of Section 8 housing assistance. 31 U.S.C.A. §§ 6303, 6305; United States Housing Act of 1937 §§ 3(b)(6)(A), 8(b)(1), 42 U.S.C.A. §§ 1437a(b)(6)(A), 1437f(b)(1).
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“Clearly erroneous” standard of review in general





		

		A trial court’s legal determinations are reviewed de novo and its factual determinations are reviewed for clear error.
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Bidding and Bid Protests





		

		Whether a contract is a procurement contract or a cooperative agreement is a question of law.
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Attorneys and Law Firms


*1380 Robert K. Tompkins, Patton Boggs LLP, of Washington, DC, argued for all plaintiffs-appellants. With him on the brief were Michael J. Schaengold and Elizabeth M. Gill. Of counsel on the brief were Colm P. Nelson, Foster Pepper PLLC, of Seattle, Washington, for CMS Contract Management Services and The Housing Authority of The City of Bremerton; and Michael Golden, Pepper Hamilton LLP, of Washington, DC, for National Housing Compliance; Neil H. O’Donnell, Rogers, Joseph, O’Donnell, of San Francisco, California, for Assisted Housing Services Corp., North Tampa Housing Development Corp. and California Affordable Housing Initiatives, Inc.; and Richard James Vacura, Morrison & Foerster, LLP, of McLean, Virginia, for Southwest Housing *1381 Compliance Corp. Of counsel was William Gregory Guedel, Foster Pepper PPLC, of Seattle, Washington, for CMS Contract Management Services.


Gabriel E. Kennon, Cohen Mohr LLP, of Washington, DC, for plaintiff-appellee Massachusetts Housing Finance Agency. Of counsel was Andrew J. Mohr.


Kirk T. Manhardt, Assistant Director, Commercial Litigation Branch, Civil Division, United States Department of Justice, of Washington, DC, argued for defendant-appellee. With him on the brief were Stuart F. Delery, Acting Assistant Attorney General, and Jeanne E. Davidson, Director. Of counsel on the brief were Douglas K. Mickle, Senior Trial Counsel, and Joseph A. Pixley, Trial Attorney, Doris S. Finnerman, Assistant General Counsel for Assisted Housing and Civil Rights, Office of General Counsel, and Kathie Soroka, Special Assistant to the General Counsel, Office of General Counsel, United States Department of Housing and Urban Development, of Washington, DC.


Kevin P. Mullen, Jenner & Block, LLP, of Washington, DC, for amicus curiae.


Before RADER, Chief Judge, LOURIE, and MOORE, Circuit Judges.


Opinion


RADER, Chief Judge.


The Court of Federal Claims denied CMS Management Services et al.’s (Appellants) request to set aside as unlawful the Department of Housing and Urban Development’s (HUD) solicitation and award of contract administration services related to Section 8 of the Housing Act. Because the Performance–Based Annual Contribution Contracts (PBACCs) are procurement contracts, not cooperative agreements, this court reverses.


 


I.


The Federal Grant and Cooperative Agreement Act (FGCAA) sets forth the type of legal instrument an executive agency must use when awarding a federal grant or contract. 31 U.S.C. § 6301. In pertinent part, “[a]n executive agency shall use a procurement contract as the legal instrument ... when ... the principal purpose of the instrument is to acquire (by purchase, lease, or barter) property or services for the direct benefit or use of the United States government.” 31 U.S.C. § 6303. When using a procurement contract, an agency must adhere to federal procurement laws, including the Competition in Contracting Act (CICA), 41 U.S.C. § 3301, as well as the Federal Acquisition Regulation (FAR).


 


In contrast, an “agency shall use a cooperative agreement as the legal instrument ... when ... the principal purpose of the relationship is to transfer a thing of value to the [recipient] to carry out a public purpose of support or stimulation authorized by a law of the United States instead of acquiring ... property or services.” 31 U.S.C. § 6305. The FGCAA notes that “substantial involvement is expected between the executive agency and the [recipient] when carrying out the activity contemplated in the [cooperative] agreement.” 31 U.S.C. § 6305(2). When using a cooperative agreement, agencies escape the requirements of federal procurement law.


 


II.


Section 8 of the Housing Act of 1937 authorized HUD to provide rental assistance benefits to low-income families and individuals. These benefits included payments to owners of privately-owned dwellings (project owners) to subsidize the cost of rent. Traditionally, HUD entered into Housing Assistance Program contracts (HAP contracts) directly with project owners *1382 and paid the subsidies directly. However, the 1974 amendment to the Housing Act gave HUD a second option—to enter into an Annual Contributions contract (ACC) with a Public Housing Agency (PHA). The PHA would then enter into HAP contracts with project owners. HUD provided the PHAs funds to pay the subsidies to the project owners. A PHA is a “State, county, municipality, or other governmental entity or public body ... authorized to engage in or assist in the development or operation of public housing.” 42 U.S.C. § 1437a(b)(6)(A). The parties agree that Appellants are PHAs.


 


Under the 1974 amendment, HUD entered into approximately 21,000 HAP contracts directly with project owners and 4,200 ACCs with PHAs. J.A. 300/A.R. 428. However, in 1983, a new Act repealed HUD’s authority to enter into new HAP contracts (either directly with project owners or through PHAs) for new constructions of dwellings or substantial rehabilitations. Pub.L. No. 98–181, § 209, 97 Stat. 1153, 1183 (1983). HUD retained authority to administer existing HAP contracts, as well as enter into new HAP contracts for existing Section 8 dwellings. However, to enter into a new HAP contract, HUD had to engage a PHA unless “no [PHA] has been organized or [if] the Secretary determines that a [PHA] is unable to [implement the Section 8 program].” 42 U.S.C. § 1437f(b)(1). If no PHAs were available, HUD could then contract directly with project owners. Id.


 

In 1997, when many of the HAP contracts under the 1974 amendment were beginning to expire, Congress enacted the Multifamily Assisted Housing Reform and Affordability Act (MAHRA), which permitted HUD to renew existing HAP contracts. MAHRA defined “renewal” as the “replacement of an expiring Federal rental contract with a new contract.” MAHRA § 512(12); CMS Contract Mgmt. Servs. v. United States, 110 Fed.Cl. 537, 556 (2013). MAHRA was enacted at a time when HUD was facing extensive budget cuts. It had just announced a plan to reduce staff by one-third by the end 2000. J.A. 300/A.R. 2766–67. MAHRA’s “Findings and Purposes” noted that HUD “lacks the ability to ensure the continued economic and physical well-being of the stock of federally insured and assisted multifamily housing projects.” MAHRA § 511(10). Thus the 1997 Act addressed this problem through “reforms that transfer and share many of the loan and contract administration functions and responsibilities of the Secretary to and with capable State, local, and other entities.” MAHRA § 511(11)(C).


 

Accordingly, HUD began to outsource certain contract administration services. In its budget request for the fiscal year 2000, HUD sought an additional $209 million in federal funding to pay for this outsourcing program. J.A. 300/A.R. 256. HUD noted that outsourcing contract administration services will “improve the oversight of HUD’s project-based program” and that it “plans to procure the services of contract administrators to assume many of these specific duties, in order to release HUD staff for those duties that only government can perform and to increase accountability for subsidy payments.” J.A. 300/A.R. 259. While outsourcing these services, HUD still had the obligation under the 1983 amendment to engage a PHA for any new HAP contracts.


 

Thus, on May 19, 1999, HUD initiated a nationwide competition to award an ACC to a PHA in each of the 50 States (California was allotted two ACCs), plus the District of Columbia and the Commonwealth of Puerto Rico. The ACCs were performance-based; that is, in addition to “basic” administrative fees, PHAs could earn “incentive” *1383 fees by entering into HAP contracts beyond the number specified in their contract. J.A. 300/A.R. 435–36. With existing HAP contracts, HUD’s Request for Proposals (RFP) stated that it would assign such contracts to the PHA, and that “the PHA [would] assume[ ] all contractual rights and responsibilities of HUD pursuant to such HAP contracts.” J.A. 300/A.R. 449. The RFP also specified that HUD would evaluate proposals “to determine which offerors represent the best overall value, including administrative efficiency, to the Department.” J.A. 300/A.R. 442. Lastly, the RFP stated that “[t]his solicitation is not a formal procurement within the meaning of the Federal Acquisition Regulations (FAR) but will follow many of those principles.” J.A. 300/A.R. 428.


 

In response to the 1999 competition, HUD awarded 37 of the PBACCs. PBACCs were awarded in the remaining jurisdictions through later competitions. PHAs administering these PBACCs assumed the title of Performance–Based Contract Administrators (PBCAs).


 

On February 25, 2011, HUD chose to re-compete the PBACCs to ensure that the “Government was getting the best value.” J.A. 300/A.R. 676. Many PBCAs adamantly opposed HUD’s decision to re-compete and requested that, at a minimum, incumbent PBCAs get priority consideration. HUD denied this request on the ground that stricter competition would lead to greater savings for the government. J.A. 300/A.R. 676. In July 2011, HUD announced awards for all jurisdictions and stated that its decision to re-compete the PBACCs saved HUD more than $100 million per year. J.A. 6222.


 

Appellants were awarded multiple contracts in multiple states; however, a number of other PBCAs and PHAs were not as fortunate. This led to a total of 66 post-award protests being filed with the Government Accountability Office (GAO). Among other things, protestors argued that the PBACCs were procurement contracts and that HUD had not complied with federal procurement laws. CMS, 110 Fed.Cl. at 548–50. In response, HUD notified the GAO that it was going to withdraw the awards for the protested contracts and “evaluate and revise its competitive award process for the selection of [PBCAs].” J.A. 300/A.R. 2843. Accordingly, the GAO dismissed the protests as moot. Id.


 

On March 9, 2012, HUD re-issued its solicitation for competition. However, for the first time, HUD expressly characterized the PBACCs as cooperative agreements, and thus, outside the scope of federal procurement law. J.A. 300/A.R. 85. In particular, HUD labeled the solicitation as a “Notice of Funding Availability” (NOFA), id., a term typically reserved for cooperative agreements. HUD also announced that it was choosing not to allow PBCAs (including Appellants) to compete for PBACCs outside their home states:


HUD will consider applications from out-of-State applicants only for States for which HUD does not receive an application from a legally qualified in-State applicant. Receipt by HUD of an application from a legally qualified in-State applicant will result in the rejection of any applications that HUD receives from an out-of-State applicant for that State.


J.A. 300/A.R. 82.


 

This change in policy excluded from consideration many applicants, including Appellants, who HUD previously determined in 2011 provided the government the best value. HUD acknowledged that “nothing in the 1937 [Housing] Act prohibits [Appellants] ... from acting as a PHA in a foreign state.” Id. Appellants observed *1384 that no change in law or in program requirements required HUD to revise its practice. Thus, in May 2012, Appellants filed pre-award protests with the GAO, arguing that the PBACCs under the NOFA are procurement contracts and thus subject to federal procurement laws, and that the NOFA’s anticompetitive provisions are unreasonable. J.A. 300/A.R. 2852.


 

III.


The GAO agreed with Appellants that the PBACCs are procurement contracts. It rejected HUD’s argument that the PBACCs “transfer a thing of value” under 31 U.S.C. § 6305 merely because HUD is required to provide funds to the PHAs to make subsidy payments to project owners. The GAO found that, although the payments are made through a depository account to the PBCAs, the PBCAs have no rights to, or control over, the payments and that any excess funds and interest earned on those funds must be remitted to HUD or invested on its behalf. J.A. 300/A.R. 2849.


 

The GAO also rejected HUD’s argument that the administrative fees paid to the PBCAs qualify as a “transfer [of] a thing of value.” The GAO found that the purpose of the fee was not to assist the PHAs in carrying out a public purpose. “Rather, ... the administrative fees are paid to the PHAs as compensation for ... administering the HAP contracts.” J.A. 300/A.R. 2849–50. In other words, the fees merely cover the PHAs’ operating expenses.


 

The GAO determined that “the circumstances here most closely resemble the intermediary or third party situation,” J.A. 300/A.R. 2850, “where the recipient of an award [i.e., a PBCA] is not receiving assistance from the federal agency but is merely used to provide a service to another entity which is eligible for assistance.” S.Rep. No. 97–180, at 5 (1981), 1982 U.S.C.C.A.N. 3, 5; J.A. 300/A.R. 2850. “The choice of instrument for an intermediary relationship depends solely on the principal federal purpose in the relationship with the intermediary.” S.Rep. No. 97–180, at 5 (1981), 1982 U.S.C.C.A.N. 3, 5. In this regard, the GAO concluded:


[T]he asserted “public purpose” provided by the PHAs under the NOFA—the administration of HAP contracts—is essentially the same purpose HUD is required to accomplish under the terms of its HAP contracts, wherein HUD is ultimately obligated to the property owners. As such, the principal purpose of the NOFA and ACCs to be awarded under the NOFA is for HUD’s direct benefit and use.


J.A. 300/A.R. 2851.


 

Thus, the GAO held that the PBACCs are procurement contracts. Specifically, these agreements procure the contract administration services of the PBCAs. Because HUD conceded that it did not adhere to federal procurement laws, the GAO recommended that HUD cancel the NOFA and properly re-solicit the contract administration services. J.A. 300/A.R. 2852.


 

However, on December 3, 2012, HUD announced on its website that “[t]he Department has decided to move forward with the 2012 PBCA NOFA and plans to announce awards on December 14, 2012.” J.A. 300/A.R. 9. An agency’s decision to disregard a GAO recommendation is exceedingly rare. The Court of Federal Claims has explained that it “give[s] due weight and deference” to GAO recommendations “given the GAO’s long experience and special expertise in such bid protest matters.” Baird Corp. v. United States, 1 Cl.Ct. 662, 668 (1983). Appellants cite evidence that from 1997–2012, the GAO issued 5,703 merit decisions and sustained *1385 1099 protests; during that period, an agency disregarded the GAO’s recommendation only ten times. Appellant Br. 26 n. 6.


 

Soon after HUD’s announcement, Appellants filed pre-award protests in the Court of Federal Claims asking it to enjoin HUD from proceeding with the NOFA. Appellants argued that the PBACCs under the NOFA are procurement contracts, and that, even if the PBACCs are cooperative agreements, the NOFA’s anticompetitive provisions are arbitrary and capricious under the Administrative Procedure Act (APA). See 5 U.S.C. § 706(2)(A).


 

The Court of Federal Claims ruled in favor of HUD. It reasoned that HUD was “unburdened by any statutory or regulatory obligation to maintain [HAP contracts] going forward in perpetuity,” and that “[c]onsistent with the policy goals set forth in the Housing Act, HUD ... enlisted the states and their political subdivisions, the PHAs, to take on greater program responsibility.” CMS, 110 Fed.Cl. at 563. The trial court also held that the fact that “HUD achieved certain cost savings in so doing does not convert the PBCA program into a procurement process that primarily benefits HUD, as opposed to the recipients of the Section 8 assistance.” Id. The Court of Federal Claims did not address Appellants’ argument that the NOFA’s anticompetitive provisions are arbitrary and capricious under the APA.


 

Appellants appealed. This court has jurisdiction under 28 U.S.C. § 1295(a)(3).


 

IV.


[1] [2] [3] This court reviews the trial court’s legal determinations de novo and its factual determinations for clear error. PAI Corp. v. United States, 614 F.3d 1347, 1351 (Fed.Cir.2010). Whether a contract is a procurement contract or a cooperative agreement is a question of law. Maint. Eng’rs v. United States, 749 F.2d 724, 726 n. 3 (Fed.Cir.1984). On appeal, Appellants argue that the Court of Federal Claims erred in holding that the PBACCs at issue are cooperative agreements, as opposed to procurement contracts. They also argue that, in any event, the trial court erred by failing to address whether the NOFA’s anticompetitive provisions are arbitrary and capricious under the APA.


 

With respect to Appellants’ first argument, this court agrees with Appellants that the PBAACs are procurement contracts and not cooperative agreements. Based on this record, the primary purpose of the PBACCs is to procure the services of the PBCAs to support HUD’s staff and provide assistance to HUD with the oversight and monitoring of Section 8 housing assistance. For example, the PBCA outsourcing program was created in response to federal budget restraints and sought to “improve the oversight of HUD’s project-based program.” J.A. 300/A.R. 253. HUD acknowledged its intention “to procure the services of contract administrators to assume many of these specific duties, in order to release HUD staff for those duties that only government can perform and to increase accountability for subsidy payments.” J.A. 300/A.R. 259 (emphasis added). HUD also acknowledged that due to “major staff downsizing ... HUD sought new ways to conduct its business[,] such as the Request for Proposals for outside contractors to administer HUD’s portfolio of Section 8 contract [s].” J.A. 300/A.R. 3764 (emphasis added).


 

The record in this case also shows that HUD’s 1999 RFP, which contains substantially similar terms as the 2011 and 2012 competitions, stated that it “pays billions of dollars annually to [project owners and] seeks to improve its performance of the management and operations of this function *1386 through this RFP.” J.A. 300/A.R. 428. The RFP added that it would evaluate the proposals “to determine which offerors represent the best overall value ... to the Department.” J.A. 300/A.R. 442 (emphasis added). And, as recently as 2013, HUD has acknowledged that “PBCAs have helped make HUD a leader among Federal agencies in reducing improper payments,” J.A. 300/A.R.1963, and that “PBCAs are integral to the Department’s efforts to be more effective and efficient in the oversight and monitoring of this program.” J.A.300/A.R.1960. HUD has also consistently described the role of the PBCAs as “support” for HUD’s Field Staff. J.A. 300/A.R.1964 (“Field Staff perform the following functions, with support from PBCA’s, to administer the [program]....”).


 

The record belies HUD’s argument that the housing assistance payments it makes to the PBCAs are a “thing of a value” within the ambit of 31 U.S.C. § 6305. HUD has a legal obligation to provide project owners with housing assistance payments under the HAP contracts. See J.A. 300/A.R. 2276. Transferring funds to the PBCAs to transfer to the project owners is not conferring anything of value on the PBCAs, especially where the PBCAs have no rights to, or control over, those funds. Moreover, the PBCAs must remit any excess funds and interest earned back to HUD. J.A. 300/A.R. 2849.


 

Likewise, the administrative fee paid to the PBCAs do not constitute a “thing of value” either. While money can be a “thing of value” under 31 U.S.C. § 6305 in certain circumstances, the administrative fee here appears only to cover the operating expenses of administering HAP contracts on behalf of HUD.


 

At most, HUD has merely created an intermediary relationship with the PBCAs “[w]here the [PBCAs are] not receiving assistance from the federal agency but [are] merely used to provide a service to another entity which is eligible for assistance.” S.Rep. No. 97–180, at 5 (1981), 1982 U.S.C.C.A.N. 3, 5. “The fact that the product or service produced by the intermediary may benefit another party is irrelevant.” Id. In the case of an intermediary relationship, “the proper instrument is a procurement contract.” Id.


 

V.


Because the PBACCs at issue are procurement contracts, and because HUD concedes it did not comply with federal procurement laws, the decision of the Court of Federal Claims must be reversed and remanded for disposition consistent with this opinion. This court does not reach Appellants’ argument that the PBACC’s anticompetitive requirements are arbitrary and capricious under the APA.


 

REVERSED AND REMANDED.


 

		 End of Document




		© 2014 Thomson Reuters. No claim to original U.S. Government Works.








		[image: image5.png]



 © 2014 Thomson Reuters. No claim to original U.S. Government Works.

		








[image: image5.png]
image27.emf
DOCS-#353415-v1- BCABA_Recap_on_HUD_Cases.DOC


DOCS-#353415-v1-BCABA_Recap_on_HUD_Cases.DOC
BCABA ANNUAL SEMINAR


Contract or Grant?  The Federal Circuit Explores the Federal grant and cooperative agreement act

CMS Contract Management Services, et al. v. United States (The HUD Cases)
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Neil H. O’Donnell and Dennis Callahan

Rogers Joseph O’Donnell
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At almost 3½ years old and showing no signs of ending, CMS presents a straightforward but factually intensive question:  When is an agreement with the government a procurement contract and when is it a grant or cooperative agreement?  The question is critically important for purposes of contract formation, because meaningful competition requirements, principally the Federal Acquisition Regulations and the Competition in Contracting Act, apply only to the solicitation and award of procurement contracts.  

While agencies can adopt competition requirements for the award of grant-type agreements, the governing statute for determining the type of agreement, the Federal Grant and Cooperative Agreement Act of 1977, only encourages competition in the award of grants.  For BCA panels, it is easy to imagine that the HUD Cases may come into play when, say, the issue concerns which accounting rules apply.  Indeed, the HUD Cases demonstrate that even for longstanding contracts the type of instrument being performed can be uncertain.  The oldest of the existing contracts were awarded for 5-year terms in 1999, and have been extended ever since.  Yet, under the Federal Circuit’s decision, and contrary to HUD’s position, the existing agreements are procurement contracts.

Background

The agreements at issue concern HUD’s use of private contract administrators to service HUD’s portfolio of about 20,000 housing projects in the agency’s Section 8 Project-Based Program.  Beginning in 1974, under the new Section 8 legislation, HUD increased the stock of the nation’s low-income housing by guaranteeing loans to private developers of multi-family projects.  The project owners used as construction collateral HUD’s promise to pay the majority of the rental units’ fair market value, through Housing Assistance Payments (“HAP”) contracts with the owner.  Typically, the low-income renters would pay 30% of their income in rent, and the HUD subsidies would make up the difference between the renter’s share and the fair market rent.  A project-based project may have one HAP contract, or it may have several. 

Administering the HAP contracts involves, among other things, conducting safety audits on the units, adjusting the HAP amounts to account for changes in renters’ incomes, processing owners’ vouchers and issuing HAP checks, and other duties.  For about 25 years, HUD used its network of field offices to self-administer the HAP contracts.  HUD determined to outsource these functions for two reasons.  First, a series of HUD OIG reports and GAO studies showed that HUD was doing a poor job administering the HAP contracts, particularly with respect to the back office functions of calculating the correct payment amounts and issuing HAP checks in a timely manner.  Second, HUD was targeted for a 30% reduction in personnel, which would hit its field office staff particularly hard.  

Beginning in 1999, HUD initiated its systematic outsourcing of the HAP contract servicing functions.  Among the stated goals of the initiative was to draw on the best practices of private enterprise, which had obvious implications in a high-volume claims processing environment.  Between 1999 and 2005, on a state-by-state basis HUD competed and awarded 53 contracts, called “performance-based annual contributions contracts,” to local public housing authorities and statewide housing finance agencies, with whom HUD had existing relationships on other housing programs.  

Under the awards, HUD would transfer funds to depository accounts from which the contract administrators would pay the HAP amounts owed to project owners.  The contract owners had no claim to these deposits, and had to remit to HUD any leftover principal balances and interest.  The contractors would earn fees tied to the amount of HAP fees they administered.

While most Performance-Based Contract Administrators held one contract in their home state, some enterprising local housing authorities won contracts in multiple states, often in far-flung regions of the country.  So, for example, the Jefferson County Alabama PHA acts as HUD’s contract administrator in Rhode Island and Delaware.  At the time of the initial awards, no one seems to have questioned which type of contracting instrument the PBCAs performed under.  


In 2011, HUD recompeted the PBCA contracts, but did not do a very good job of it.  While HUD conducted the competition essentially on the same terms as 1999, its awarding methodology for the 53 contracts called for a mechanical trade-off of price and technical merit, a clear violation of GAO case law.  GAO was inundated with 66 bid protests covering 42 of the awards.  HUD moved to dismiss the protests on the ground that the PBCA contracts are cooperative agreements.  (GAO has jurisdiction over the award of procurement contracts, but not grants.)  When GAO deferred ruling on the jurisdictional question and required HUD to address the merits, HUD rescinded the awards for the 42 protested states.

HUD tried again in 2012, but with three important differences.  HUD labeled the solicitation to be a “Notice of Funding Availability” (which connotes a grant-type agreement) and stated that it was soliciting cooperative agreements.  HUD also inserted preferences for in-state PBCAs and, more particularly, for each state’s housing finance agency.  These unjustified restrictions, which HUD admitted would not pass muster under the FAR or CICA, effectively would create sole source awards to most states’ housing finance agencies. And, although nothing had changed since the aborted 2011 competition in the 42 protested states, the restrictions would eliminate from the competitions many competitors who had been awarded out-of-state contracts.  A handful of the enterprising local public housing agencies that held statewide and out-of-state PBCA contracts protested the terms of the solicitation in the GAO.

The Federal Grant and Cooperative Agreement Act

The FGCAA establishes the criteria agencies must follow in deciding which legal instrument to use when entering into a funding relationship with a state, locality or other recipient.  Section 6303 dictates those situations which require the use of procurement contracts: 


An executive agency shall use a procurement contract as the legal instrument reflecting a relationship between the United States Government and a State, a local government, or other recipient when—

(1) the principal purpose of the instrument is to acquire (by purchase, lease, or barter) property or services for the direct benefit or use of the United States Government … .


FGCA, 31 U.S.C §6303 (emphasis added).

In contrast, at Section 6305, the FGCA describes those situations appropriate for using cooperative agreements: 


An executive agency shall use a cooperative agreement as the legal instrument reflecting the relationship between the United States Government and a State, a local government, or other recipient when —

(1) the principal purpose of the relationship is to transfer a thing of value to the State, local government, or other recipient to carry out a public purpose of support or stimulation authorized by a law of the United States instead of acquiring (by purchase, lease, or barter) property or services for the direct benefit or use of the United States Government … .


FGCA 31, U.S.C. §6305 (emphasis added).




The Litigation in the GAO and COFC 


 The protesters won a clear victory in the GAO.  Relying largely on the historical record from 1999, GAO reasoned that the “principal purpose” of the contracts was to acquire services to replace field staff that HUD had lost in the downsizing.  In a highly unusual move, HUD ignored GAO’s recommendation, and proceeded to award the HAP contracts.
  

In response, the protesters filed actions in the Court of Federal Claims, where the Department of Justice pursued an entirely different tack than HUD’s in-house lawyers had taken in the GAO.  Rather than focus on the “principal purpose” test of the FGCAA, HUD argued, and the COFC agreed, that the Housing Act’s Declaration of Policy, and HUD’s longstanding practice, allowed HUD to consider the contract administrator contracts to be cooperative agreements.  The Declaration states that it is federal policy to “assist the States and the political subdivisions of States” to provide safe and affordable low-income housing, and the COFC found that HUD’s consistent policy has been to implement federal housing goals “though close cooperation and coordination with the states.”  From this basis, the COFC determined that the principal purpose of the contracts promoted the goals of enlisting the states to remedy shortfalls in low-income housing.  

The Federal Circuit Decision

On appeal by the protesters, the Federal Circuit issued a stay of the COFC’s judgment, which was a quite strong sign that ultimately it would disagree with the COFC’s ruling.  In a unanimous opinion that drew heavily on arguments the protesters developed two years before ago in the GAO proceedings, the Federal Circuit ruled that the principal purpose of the instruments “is to procure the services of the [contract administrators] to support HUD’s staff and provide assistance to HUD with the oversight and monitoring of Section 8 housing assistance.”  

The Federal Circuit reached back to the 1999 record, where HUD had acknowledged that the outsourcing program was in response to “major staff downsizing,” and that its goal was to “procure services” to “support HUD’s field staff” in improving the ways HUD conducted “its business.”  


As GAO had, the Federal Circuit rejected HUD’s assertion that the principal purpose of the contracts was to transfer either HAP funds or administrative fees to the contract administrators that they in turn would use to carry out the public purpose of through their support of other housing programs.  

The Federal Circuit did not see the contractors’ role with respect to the HAP funds as conferring anything of value, because the contract administrators have no rights to the funds, and only ministerial control over them.  Although the contract administrators performed a claims processing function that necessarily involved the HAP funds, the money never lost the character of HUD’s funds.

As to the fees the contract administrators earned, the Federal Circuit also did not see these as constituting a “thing of value” under the FGCAA.  Rather, the fees were meant to cover the operating expenses of administering HAP contracts on HUD’s behalf.

At most, the Federal Circuit reasoned, HUD had created an intermediary relationship, where the contract administrators did not themselves receive assistance, but rather were used to provide a service to the intended beneficiaries of federal assistance, i.e., the low-income families living in the subsidized units.

The Next Chapter


HUD did not relent after the Federal Circuit handed down its decision.  It petitioned the Court for rehearing and rehearing en banc, both of which were denied.  HUD has asked for an extension of the remanded proceedings in the Court of Federal Claims pending the outcome of a possible certiorari petition to the Supreme Court.  Assuming that proves fruitless, most likely the Court of Federal Claims will vacate the contract awards, and HUD will be back to the drawing board.  In the meantime, however, the Federal Circuit’s decision has provided some clarification as to the distinction between grants and contracts, a question that is important to determining when the Contract Disputes Act applies and so a board would have jurisdiction.

�  The statute “encourages competition” in the award of grant-type agreements, but the Federal Circuit did not reach the question whether a court may vacate a contract for being awarded in an arbitrary and capricious manner under the APA.



�  Agencies explicitly ignore GAO recommendations in about 1% of cases where the GAO has sustained a protest.  When this occurs, GAO is required to report the action to Congress.
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Synopsis


Background: Construction contractor brought action against United States, alleging that Navy breached duty of good faith and fair dealing under a contract to design and to build military housing. The United States Court of Federal Claims, Susan G. Braden, J., ruled that contractor failed to establish liability and awarded liquidated damages against contractor, 107 Fed.Cl. 786. Contractor appealed.


 


Holdings: The Court of Appeals, Taranto, Circuit Judge, held that:


 


[1] general standard for establishing claim of breach of implied duty of good faith and fair dealing applied to contractor’s claim;


 


[2] contract did not require contractor to bear the risk of significant errors in pre-contract assertions by government about soil conditions; and


 


[3] contract did not require contractor to obtain written approval for all design changes.


 


Vacated and remanded.


 


West Headnotes (15)


		[1]



		Public Contracts
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Good faith and fair dealing





		

		The implied duty of good faith and fair dealing applies to contracts with the government. Restatement (Second) of Contracts §§ 205, 235.


6 Cases that cite this headnote







		[2]



		Contracts
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Terms implied as part of contract

Contracts
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Acts or Omissions Constituting Breach in General





		

		Identifying some acts as breaches of the implied duty of good faith and fair dealing, like subterfuges and evasions, may require little reference to the particular contract; in general, though, what that duty entails depends in part on what that contract promises or disclaims.


Cases that cite this headnote







		[3]



		Contracts
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Terms implied as part of contract





		

		The covenant of good faith and fair dealing imposes obligations on both contracting parties that include the duty not to interfere with the other party’s performance and not to act so as to destroy the reasonable expectations of the other party regarding the fruits of the contract. Restatement (Second) of Contracts §§ 205, 235.
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		[4]



		Contracts
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Terms implied as part of contract

Contracts
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Acts or Omissions Constituting Breach in General





		

		Both the duty not to hinder and the duty to cooperate are aspects of the implied duty of good faith and fair dealing; what is promised or disclaimed in a contract helps define what constitutes lack of diligence and interference with or failure to cooperate in the other party’s performance. Restatement (Second) of Contracts §§ 205, 235.


Cases that cite this headnote







		[5]



		Contracts
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Terms implied as part of contract





		

		While the implied duty of good faith and fair dealing exists because it is rarely possible to anticipate in contract language every possible action or omission by a party that undermines the bargain, the nature of that bargain is central to keeping the duty focused on honoring the reasonable expectations created by the autonomous expressions of the contracting parties. Restatement (Second) of Contracts §§ 205, 235.
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		[6]



		Contracts
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Acts or Omissions Constituting Breach in General





		

		An act will not be found to violate contract’s implied duty of good faith and fair dealing, if such a finding would be at odds with the terms of the original bargain, whether by altering the contract’s discernible allocation of risks and benefits or by conflicting with a contract provision. Restatement (Second) of Contracts §§ 205, 235.
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		[7]



		Contracts
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Terms implied as part of contract





		

		Contract’s implied duty of good faith and fair dealing is limited by the original bargain: it prevents a party’s acts or omissions that, though not proscribed by the contract expressly, are inconsistent with the contract’s purpose and deprive the other party of the contemplated value. Restatement (Second) of Contracts §§ 205, 235.
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		[8]



		Public Contracts
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Good faith and fair dealing





		

		Specific targeting by the government to reappropriate the benefits the other party expected to obtain from the transaction is not a general requirement for establishing a claim against the government for breach of a contract’s implied duty of good faith and fair dealing.


6 Cases that cite this headnote







		[9]



		Public Contracts
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Good faith and fair dealing

United States
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Performance or Breach of Contracts





		

		General standard for establishing claim of breach of implied duty of good faith and fair dealing against the government applied to construction contractor’s claim arising out of contract to build military housing, not the standard requiring proof that government action was specifically targeted to reappropriate contractor’s expected benefits, where the case involved no concerns about infringing the authority of other government entities, or on responsibilities imposed on the contracting agency independent of contracts.
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		Contracts
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Acts or Omissions Constituting Breach in General





		

		A breach of the implied duty of good faith and fair dealing does not require a violation of an express provision in the contract. Restatement (Second) of Contracts §§ 205, 235.
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		[11]



		Public Contracts
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Changed or unexpected conditions

United States
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Changed or Unexpected Conditions





		

		Natural meaning of contract clause regarding soil conditions in contract to build military housing was that, while contractor would investigate conditions once work began, it did not bear the risk of significant errors in pre-contract assertions by government about soil conditions; contract neither expressly nor implicitly warned contractor that it could not rely on government’s affirmative representations about the soil conditions, and that instead contractor bore the risk of error, and statement in revised request for proposal that expansive-soil report was for preliminary information only and merely signaled that information might change. 48 C.F.R. § 52.236–2.
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		[12]



		Public Contracts
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Changed or unexpected conditions





		

		Purpose of standard changed conditions clause used in government construction contracts is to take at least some of the gamble on subsurface conditions out of bidding: instead of requiring high prices that must insure against the risks inherent in unavoidably limited pre-bid knowledge, the provision allows the parties to deal with actual subsurface conditions once, when work begins, more accurate information about them can reasonably be uncovered. 48 C.F.R. § 52.236–2.
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		[13]



		Public Contracts
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Changed or unexpected conditions





		

		The duty to make an inspection of the site does not negate the standard changed conditions clause used in government construction contracts by putting the contractor at peril to discover hidden subsurface conditions or those beyond the limits of an inspection appropriate to the time available. 48 C.F.R. § 52.236–2.
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		Public Contracts
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Change in plans

United States
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Sufficiency of approval; authority of officer





		

		Clause of contract to build military housing, regarding order of precedence applicable to inconsistent provisions, did not establish that contract required construction contractor to obtain written approval for all design changes, including changes within the performance requirements of request for proposal; clause simply defined hierarchy for determining terms’ prevalence in event of inconsistency, placing certain government-reviewed specifications lowest in the hierarchy, with an exception for approved variations.
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		[15]



		Public Contracts

[image: image20.png]



Change in plans

United States
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Effect of original contract provisions; what constitutes change





		

		Pending further exploration of the issue on remand, Court of Appeals would decline to interpret clause in construction contract for military housing, requiring government approval for variations from “contract requirements,” to necessitate written approval for all design changes, regardless of their size or whether resulting design remained the scope of request for proposal (RFP), where early communications between parties suggested that the phrase did not sweep in all elements of a design, and specifically did not include elements not required by government-provided specification in RFP that became part of contract.
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Before O’MALLEY, PLAGER, and TARANTO, Circuit Judges.


Opinion


TARANTO, Circuit Judge.


We consider the scope of the duty of good faith and fair dealing under a contract between the federal government and a private company engaged to design and to build housing for the military. We hold that the Court of Federal Claims misread our precedent in articulating what the contractor, Metcalf Construction Company, needed to show in order to prove that the government breached that duty. We also hold that the trial court misinterpreted certain contractual provisions related to Metcalf’s good-faith-and-fair-dealing claim. We therefore vacate the trial court’s decision that Metcalf failed to establish liability, vacate the accompanying damages award, and remand for further proceedings using the correct standard.


 

BACKGROUND


A


In 2002, the United States Navy awarded Metcalf a contract to design and to build housing units at Marine Corps Base Hawaii, which is located on Kaneohe Bay on the northeastern side of the island of Oahu. Under the original contract, Metcalf had to build 188 units by March 2005, and the government promised to pay Metcalf $42,971,000. The parties modified the contract numerous times. Eventually, the contract required Metcalf to build 212 units by October 17, 2006, for a price of just under $50 million.


 

On December 31, 2002, the Navy told Metcalf to proceed with performance, but problems arose almost immediately. One involved the soil at the site of construction. “Expansive soil” swells when wet, which can lead to cracks in concrete foundations and other damage. Because the character of the soil could significantly affect the cost of construction, it was a topic of attention in the process preceding the signing of the contract. Before the Navy issued its initial request for proposals—the request to which Metcalf responded, leading to the contract—a government-commissioned report found that the soil at the site had a “slight expansion potential.” In outlining construction requirements, the request for proposals cited that report as relevant to certain features of the project, such as concrete foundations.


 

*988 The government made clear that its pre-request soil report was not to be the last word on soil conditions for purposes of the project. A revised request for proposals stated that the requirements in the “soil reconnaissance report” were “for preliminary information only.” The resulting contract required that the contractor conduct its own independent soil investigation, and it incorporated Federal Acquisition Regulation (FAR) 52.236–2, 48 C.F.R. § 52.236–2, which concerns site conditions that differ materially from those disclosed in the contract. Even before potential bidders had submitted proposals in response to the request, the government had clarified, in a publication written in question-and-answer form, that the contract would be amended if the contractor’s post-award independent investigation turned up soil conditions significantly different from those described in the government’s report:


Q15: ... This requires an independent investigation after award.... Should we infer from this that any unforeseen soil conditions or variances from the Government’s soils report will be dealt with by change order?


Answer: Yes, if there’s a major disparity from the Government’s soil reconnaissance report.


 

At the end of January 2003, after the contract took effect, Metcalf hired Geolabs, Inc., to investigate the soil. Five months later, Geolabs reported that the soil’s swelling potential was “moderate to high,” not “slight” (as the pre-bid government study had said), and recommended a course of action to account for the newly uncovered condition. Within days, Metcalf notified the Navy. Discussions ensued, delaying construction for roughly a year. In those discussions, Metcalf insisted on following Geolabs’s recommendations, while the Navy generally insisted on following construction requirements set out in the original contract. By mid–2004, Metcalf decided that the cost of waiting for the Navy to approve the Geolabs-recommended design changes had become too high, and it began to implement those changes by over-excavating the soil and replacing it with non-expansive fill, despite awareness of the risk of proceeding without a contract modification.


 

In August 2004, the Navy came to rest on how it would treat Metcalf’s claim regarding the soil’s swelling potential. The Navy denied that there was any material difference between the pre-bid and post-award soil assessments and thus concluded that no additional compensation was warranted. But the Navy also approved contract modifications that (1) paid Metcalf about $14,000 for additional soil tests and (2) authorized Metcalf to build two prototype units in accordance with Geolabs’s recommendations, at an increased cost of $56,640 over an additional five days.


 

By that time, Metcalf was about 200 days “behind schedule.” In an effort to get back on track, and in light of the Navy’s decision, Metcalf decided to start addressing the expansive-soil issue through the use of “post-tension” concrete, which was more expensive than ordinary concrete but would avoid the additional time and cost of continuing to over-excavate the soil and import non-expansive fill. The trial court here noted that the Navy amended the contract to approve the use of post-tension concrete slabs (later concluding that Metcalf was not entitled to recover increased costs associated with that design change). All told, Metcalf claims that the expansive-soil problems cost more than $4.8 million, mostly for over-excavating the soil under certain units and using post-tension concrete slabs.


 

*989 Delays in construction also resulted from the presence in the soil of more of a chemical contaminant—chlordane—than had been expected. In the request for proposals, the government had represented: “Chlordane is present in the soils around the building foundation. Remediation actions are not required since the levels are acceptable.” The government made the same representation in its pre-proposal question-and-answer clarification:


Q34: Does the Navy have any requirements for removal of the Chlordane contaminated soil, shown on the environmental survey? For example, if homes are built over the contaminated area or will the Navy require removal of the Chlordane?


Answer: No remediation action of the Chlordane contaminated soil is required ....


In August 2003, after the contract took effect, the Navy issued instructions to Metcalf about testing the soil for chlordane and disposing of any contaminated soil.


 

By 2005, excavated soil was accumulating on the site, and Metcalf needed a place to store it. (The request for proposals had said that the contractor would have access to a landfill, but the landfill had closed.) Before moving the soil, Metcalf had to test it for chlordane. Metcalf found higher levels than the pre-bid representation by the government, and it notified the Navy. The parties discussed the matter, with each other and with State authorities. The Navy ultimately decided that, although the amount of chlordane found was higher than detected before the contract, the level that was acceptable was also higher than previously stated. With the exception of one “hot spot,” the Navy deemed the site to be safe. The Navy afforded Metcalf a 286–day extension for completing the building project and reimbursed Metcalf $1,493,103 for costs associated with chlordane remediation, but Metcalf sought an additional $500,000.


 

There were other disputes and interruptions along the way to Metcalf’s ultimate completion of the project. Metcalf alleges, for example, that the Navy imposed requirements not found in the written contract and that an uncooperative inspector hindered the project. The Navy accepted the last three buildings on March 2, 2007, a few months after the October 17, 2006 deadline (which was the result of certain extensions). Metcalf alleges that its final cost of construction was roughly $76 million. The government paid Metcalf less than $50 million.


 

B


On March 30, 2007, Metcalf filed a claim for damages with the Navy’s contracting officer. What is relevant here is that Metcalf argued that the Navy had materially breached the contract and—what is before us—the implied duty of good faith and fair dealing under the contract. The contracting officer denied the claim.


 

Metcalf brought suit in the Court of Federal Claims under the Contract Disputes Act, 41 U.S.C. § 609 (2006) (later recodified at 41 U.S.C. § 7104, see Public Contracts Act of Jan. 4, 2011, Pub.L. No. 111–350, 124 Stat. 3677). The government counterclaimed under a liquidated-damages provision of the contract, seeking a specified amount for each day past October 17, 2006, that Metcalf had not completed the job. In early 2010, the case went to trial in two phases.


 

The court issued a decision on liability in December 2011. Metcalf Const. Co. v. United States, 102 Fed.Cl. 334 (2011). After analyzing each of Metcalf’s particular complaints, the court concluded that Metcalf had “failed to establish liability under all claims alleged,” id. at 370, with two *990 exceptions. First, the court held that the Navy had violated FAR 52.236–2(b) by failing to investigate the expansiveness of the soil in a timely manner. Id. at 354, 370–71. Second, the court held that the Navy had not issued a proper notice to proceed at the beginning of the project until months later than contractually required. Id. at 369–70. The court ultimately determined that this delay was a breach that rendered Metcalf unable to work for that period, to its detriment. Id.; Metcalf Constr. Co. v. United States, 107 Fed.Cl. 786, 788 & n. 2 (2012).


 

In its 2012 opinion on damages and the government’s liquidated-damages counterclaim, the court decided that liquidated damages against Metcalf were proper because the parties had agreed to a completion date (October 17, 2006) and Metcalf missed it. The court rejected Metcalf’s argument that the two delay-causing breaches by the government nullified any liquidated damages based on late delivery. Id. at 789. As for the two government breaches, the court held first that Metcalf was not entitled to damages for the expansive-soil-related breach because only “post-January 2006 delays, primarily occasioned by the chlordane remediation, were responsible for Metcalf not completing the project on time”; the court had rejected liability for chlordane problems; and (an apparent implicit premise) the only damages sought were tied to delay of completion past the due date. Id. at 794–95. The court found, however, that Metcalf was entitled to $272,191.59 in damages on the notice-to-proceed breach ($2,700 per day in “general condition costs” for 99 days, plus a “1.83% general overhead rate”). Id. at 795 & n. 15. On December 28, 2012, the court entered final judgment for the government in the amount of $2,401,315.41 ($2,637,507 in liquidated damages minus $272,191.59), plus interest.


 

Metcalf appeals. We have jurisdiction under 28 U.S.C. § 1295(a)(3).


 

DISCUSSION


Two claims are at issue: Metcalf’s claim for breach of the implied duty of good faith and fair dealing, and the government’s counterclaim for liquidated damages. See Oral Arg. at 15:20–20:45 (“Q [to Metcalf’s counsel]: You have only one count of the complaint surviving, and that’s based on the duty of good faith and fair dealing? A: That’s correct.”). Metcalf takes issue with the trial court’s decisions on both. With respect to its own claim, Metcalf contends that the court (A) applied the wrong legal standard and (B) misinterpreted certain contract provisions underlying the claim. We agree, and we therefore vacate the judgment on Metcalf’s claim and remand. Because the reconsideration of liability for government breach may affect any entitlement the government has to liquidated damages, we vacate the judgment on the government’s counterclaim and remand on that matter as well.


 

A


1


[1] “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and enforcement.” Restatement (Second) of Contracts § 205 (1981) (“Restatement”), quoted in Alabama v. North Carolina, 560 U.S. 330, 130 S.Ct. 2295, 2312, 176 L.Ed.2d 1070 (2010). Failure to fulfill that duty constitutes a breach of contract, as does failure to fulfill a duty “imposed by a promise stated in the agreement.” Restatement § 235. We have long applied those principles to contracts with the federal government. E.g., Precision Pine & Timber, Inc. v. United States, 596 F.3d 817, 828 (Fed.Cir.2010); Malone v. United States, 849 F.2d 1441, 1445–46 (Fed.Cir.1988).


 

*991 [2] [3] [4] [5] Identifying some acts as breaches of the duty, like “[s]ubterfuges and evasions,” id. at 1445, may require little reference to the particular contract. In general, though, “what that duty entails depends in part on what that contract promises (or disclaims).” Precision Pine, 596 F.3d at 830. That is evident from repeated formulations that capture the duty’s focus on “faithfulness to an agreed common purpose and consistency with the justified expectations of the other party” (Restatement § 205 cmt. a), which obviously depend on the contract’s allocation of benefits and risks. “The covenant of good faith and fair dealing ... imposes obligations on both contracting parties that include the duty not to interfere with the other party’s performance and not to act so as to destroy the reasonable expectations of the other party regarding the fruits of the contract.” Centex Corp. v. United States, 395 F.3d 1283, 1304 (Fed.Cir.2005) (emphases added). “Both the duty not to hinder and the duty to cooperate are aspects of the implied duty of good faith and fair dealing.” Precision Pine, 596 F.3d at 820 n. 1. What is promised or disclaimed in a contract helps define what constitutes “lack of diligence and interference with or failure to cooperate in the other party’s performance.” Malone, 849 F.2d at 1445. In short, while the implied duty exists because it is rarely possible to anticipate in contract language every possible action or omission by a party that undermines the bargain, the nature of that bargain is central to keeping the duty focused on “honoring the reasonable expectations created by the autonomous expressions of the contracting parties.” Tymshare, Inc. v. Covell, 727 F.2d 1145, 1152 (D.C.Cir.1984) (per Scalia, J.).


 

[6] [7] We have expressed this principle when we have said that the “implied duty of good faith and fair dealing cannot expand a party’s contractual duties beyond those in the express contract or create duties inconsistent with the contract’s provisions.” E.g., Precision Pine, 596 F.3d at 831. Although in one sense any “implied” duty “expands” the “express” duties, our formulation means simply that an act will not be found to violate the duty (which is implicit in the contract) if such a finding would be at odds with the terms of the original bargain, whether by altering the contract’s discernible allocation of risks and benefits or by conflicting with a contract provision. The implied duty of good faith and fair dealing is limited by the original bargain: it prevents a party’s acts or omissions that, though not proscribed by the contract expressly, are inconsistent with the contract’s purpose and deprive the other party of the contemplated value. See First Nationwide Bank v. United States, 431 F.3d 1342, 1350 (Fed.Cir.2005) (duty was breached by legislation that “changed the balance of contract consideration”).


 

We applied these principles in Precision Pine, which involved logging contracts that expressly allowed the government to suspend the private contractor’s timber-harvesting operations in order to “ ‘comply with a court order.’ ” 596 F.3d at 828. Faced with an injunction prohibiting logging, the government suspended the contracts, as the contracts allowed, and we declined to find a breach of the duty of good faith and fair dealing in alleged unreasonable delay in the government’s carrying out of actions ordered by the court before harvesting might resume. Id. at 828–31. We held that there was no breach because of two grounds combined: the challenged delays “were (1) not ‘specifically targeted[’ at the contracts,] and (2) did not reappropriate any ‘benefit’ guaranteed by the contracts, since the contracts contained *992 no guarantee that ... performance would proceed uninterrupted.” Id. at 829.

 

On the central point about the underlying contract bargain, Precision Pine emphasized that “the contracts expressly qualified” the benefit of timber harvesting that Precision Pines alleged the government’s actions had impaired. Id. More specifically, as we later explained, the particular “court order” clause of the contract at issue in Precision Pine, in expressly authorizing suspension of harvesting to comply with a court order, made clear that the contract bargain did not include limits on the timing of the government’s compliance with an obligation imposed by the court. Scott Timber Co. v. United States, 692 F.3d 1365, 1375 (Fed.Cir.2012) ( “Significantly, here, as in Precision Pine, the obligation to comply with the injunction is not owed to the timber company but to the court that issued the injunction and the party that sought the injunction. There is no basis for redefining the concept of good faith and fair dealing to include a requirement of diligence in complying with obligations imposed by another tribunal in a separate case.”). As a result, an essential basis of Precision Pine was that the challenged conduct was not contrary to the contract bargain. Precision Pine, 596 F.3d at 830 (stressing that the challenged delay involved obligations under the injunction, not under the contract).1

 

Our recent decision in Bell/Heery v. United States, 739 F.3d 1324 (Fed.Cir.2014), likewise reflects the need to take account of the particular contract at issue in considering a claim of breach of the good-faith-and-fair-dealing duty implicit in that contract. Bell/Heery’s complaint “focuse[d] on the frustrating conduct of ... an independent state agency,” alleging in particular that the state agency had unreasonably administered state permits after Bell/Heery had based its bid for a federal-government project on a belief that the agency would act more favorably. Id. at 1335. We concluded that the contract itself allocated to Bell/Heery the risks attending the securing of the required state permits, and we saw no basis for finding that the federal government had affirmatively interfered with Bell/Heery’s dealings with the state agency or “reappropriated benefits promised to [Bell/Heery] under the contract.” Id. at 1335. On those bases, we rejected a good-faith-and-fair-dealing claim that sought to shift the responsibility for a state agency’s alleged unreasonableness onto the federal government.


 

2


[8] The trial court’s decision in this case rests on an unduly narrow view of the duty of good faith and fair dealing. Relying almost entirely on Precision Pine, it held that “a breach of the duty of good faith and fair dealing claim against the Government can only be established by a showing that it ‘specifically designed to reappropriate the benefits [that] the other party expected to obtain from the transaction, thereby abrogating the government’s obligations under the contract.’ ” Metcalf, 102 Fed.Cl. at 346 (emphasis added; bracketed word added by trial court). Underscoring its narrow view, the court added that “incompetence and/or the failure to cooperate or accommodate a contractor’s *993 request do not trigger the duty of good faith and fair dealing, unless the Government ‘specifically targeted’ action to obtain the ‘benefit of the contract’ or where Government actions were ‘undertaken for the purpose of delaying or hampering performance of the contract.’ ” Id. (alterations omitted). The court invoked those principles when deciding Metcalf’s specific claims for breach. E.g., id. at 363–64.

 

The trial court misread Precision Pine, which does not impose a specific-targeting requirement applicable across the board or in this case. The cited portion of Precision Pine does not purport to define the scope of good-faith-and-fair-dealing claims for all cases, let alone alter earlier standards. The passage cited by the trial court, after saying as a descriptive matter that cases of breach “typically involve some variation on the old bait-and-switch,” Precision Pine, 596 F.3d at 829, says that the government “may be liable”—not that it is liable only—when a subsequent government action is “specifically designed to reappropriate the benefits the other party expected to obtain from the transaction.” Id. (emphasis added). Precision Pine then states its holding as rejecting breach for two reasons combined: the challenged government actions “were (1) not ‘specifically targeted[’ at the contracts,] and (2) did not reappropriate any ‘benefit’ guaranteed by the contracts.” Id.

 

As that statement indicates, the court in Precision Pine did not hold that the absence of specific targeting, by itself, would defeat a claim of breach of the implied duty—i.e., that proof of specific targeting was a requirement for a showing of breach. When the court said that specific targeting would have been required for breach of the duty in that case, id. at 830, it did so in a context in which the more general bargain-impairment grounds for breach of the duty were unavailable, because the suspension-by-court-order provision expressly authorized the suspension, without limitation on the time of compliance with the order. That is enough to make clear that specific targeting is not a general requirement. In addition, the challenged government conduct in Precision Pine occurred in implementing a separate government authority and duty independent of the contract, namely, enforcement of and compliance with the injunction. In that context—as in the legislative context from which Precision Pine borrowed its reference to specific targeting, 596 F.3d at 830 (citing Centex and First Nationwide Bank )—the “specifically targeted” language protects against use of the implied contract duty to trench on the authority of other government entities or on responsibilities imposed on the contracting agency independent of contracts. The present case involves no such concern.


 

[9] The government attempts to defend the trial court’s standard by arguing that Precision Pine did not change the good-faith-and-fair-dealing standard. But that assertion sidesteps the question of what standards Precision Pine and other precedents establish. The answer to that question is that, as already explained, neither Precision Pine nor other authority supports the trial court’s holding that specific targeting is required generally or in the present context, which does not involve the kind of dual-authority circumstances that gave rise to the “specifically targeted” formulation as part of the inquiry in Precision Pine. The general standards for the duty apply here. The trial court erred in relying on Precision Pine for a different, narrow standard.


 

In seeking nevertheless to defend the trial court’s judgment, the government relies on a legal standard it draws from *994 another statement in Precision Pine—that the duty “cannot expand a party’s contractual duties beyond those in the express contract or create duties inconsistent with the contract’s provisions.” Id. at 831. That statement does not even on its face support the specific-targeting standard applied by the trial court. It is also not a statement the trial court recited and relied on. Critically, moreover, as a substantive matter, the quoted language does not mean what the government seems to urge.


 

[10] As we have already explained, all that the quoted language means is that the implied duty of good faith and fair dealing depends on the parties’ bargain in the particular contract at issue. See section A.1, supra. The government suggests a much more constraining view when it argues, for example, that there was no breach of the implied duty because “Metcalf cannot identify a contract provision that the Navy’s inspection process violated.” Gov’t Br. 16. That goes too far: a breach of the implied duty of good faith and fair dealing does not require a violation of an express provision in the contract.


 

The government cites a few decisions to bolster its apparent position, but none of them holds that the implied duty requires a breach of an express contractual duty. For example, Bradley v. Chiron Corp., 136 F.3d 1317 (Fed.Cir.1998), in addressing a claim of constructive fraud under California law, mentions the duty of good faith and fair dealing only in a parenthetical explaining an intermediate appellate court decision from California, id. at 1326, and the cited decision itself makes clear that “the covenant is implied as a supplement to the express contractual covenants, to prevent a contracting party from engaging in conduct which (while not technically transgressing the express covenants) frustrates the other party’s rights to the benefits of the contract.” Racine & Laramie, Ltd. v. California Dep’t of Parks and Recreation, 11 Cal.App.4th 1026, 1031–32, 14 Cal.Rptr.2d 335, 339 (1992) (internal quotation marks omitted). In Centex, moreover, we declined to read Bradley ‘s parenthetical expansively, concluding that “it would be inconsistent with the recognition of an implied covenant if we were to hold that the implied covenant of good faith and fair dealing could not be enforced in the absence of an express promise to pay damages in the event of conduct that would be contrary to the duty of good faith and fair dealing.” 395 F.3d at 1306. And the government’s other featured case, United States v. Basin Elec. Power Co-op., 248 F.3d 781 (8th Cir.2001), similarly recognizes that the implied duty in fact is not limited to “the enforcement of terms actually negotiated.” Id. at 796 (internal quotation marks omitted).


 

For these reasons, the trial court’s standard for judging the claim of breach of the implied duty of good faith and fair dealing was improperly narrow. So too is the standard the government now seems to advance as its principal defense of the trial court’s decision. Whether the government breached the duty of good faith and fair dealing—as to the expanded-soil problem, the chlordane problem, or any other properly preserved matter—requires reconsideration under the familiar broader standards reflected in the passages from Centex and Malone quoted above. Accordingly, we must vacate the judgment on Metcalf’s claim and remand.


 

B


[11] Two matters warrant further elaboration. Under the correct standard, although Metcalf is pursuing only a good-faith-and-fair-dealing claim, any breach of that duty has to be connected, though it is not limited, to the bargain struck in the contract. See section A.1, supra. Proper *995 application of the implied-duty standard thus depends on a correct understanding of the contract. Metcalf contends that the trial court misinterpreted several contract provisions related to its claim. We agree.


 

The first set of provisions pertains to site conditions—in particular, expansive soils and chlordane. The contract incorporates FAR 52.236–2, which is entitled “Differing Site Conditions” and provides:


(a) The Contractor shall promptly, and before the conditions are disturbed, give a written notice to the Contracting Officer of (1) subsurface or latent physical conditions at the site which differ materially from those indicated in this contract, or (2) unknown physical conditions at the site, of an unusual nature, which differ materially from those ordinarily encountered and generally recognized as inhering in work of the character provided for in the contract.


(b) The Contracting Officer shall investigate the site conditions promptly after receiving the notice. If the conditions do materially so differ and cause an increase or decrease in the Contractor’s cost of, or the time required for, performing any part of the work under this contract, whether or not changed as a result of the conditions, an equitable adjustment shall be made under this clause and the contract modified in writing accordingly.


48 C.F.R. § 52.236–2. The RFP and pre-bid documents set out an understanding of how that provision would be applied to soil conditions. For both swelling potential and chlordane, the RFP incorporated representations about the site: it invoked a report on expansive soils for “site preparation, foundation support, footing, slab and reinforcement requirements,” and it said that “[r]emediation actions are not required since [chlordane] levels are acceptable.” On both issues, the contract also anticipated that Metcalf would test and investigate the soil in the process of performance. But a pre-bid question-and-answer stated in plain terms that material deviations from the government’s report on swelling potential would be “dealt with by change order” and that “[n]o remediation action of the Chlordane contaminated soil is required.”

 

The trial court interpreted the pre-bid site representations and related RFP provisions to be nullified by Metcalf’s investigative responsibilities during performance. With respect to expansive soils, the court held that a reasonable contractor reading the contract documents as a whole would not interpret them as making a representation as to the site conditions because “the Contract required Metcalf to conduct an independent soil analysis [and so] Metcalf was on notice that it could not rely on the ‘information only’ report.” Metcalf, 102 Fed.Cl. at 354. Metcalf was entitled to rely on the report “for bidding purposes,” the court said, but not “in performing the ... project.” Id. Analogously, with respect to chlordane, the court held that the fact that Metcalf would itself need to assess the soil meant that Metcalf could not rely on the representations that remediation was not required; the company “was on notice to seek more information.” Id. at 358–59. The court thus treated the contract as placing on Metcalf the risk and costs of dealing with newly discovered conditions different from those stated by the government before the contract became binding.


 

These rulings about an important allocation of risk were based on a misinterpretation of the contract. Nothing in the contract’s general requirements that Metcalf check the site as part of designing and building the housing units, after the contract was entered into, expressly or implicitly warned Metcalf that it could not rely *996 on, and that instead it bore the risk of error in, the government’s affirmative representations about the soil conditions. To the contrary, the government made those representations in the RFP and in pre-bid questions-and-answers for bidders’ use in estimating costs and therefore in submitting bids that, if accepted, would create a binding contract. The natural meaning of the representations was that, while Metcalf would investigate conditions once the work began, it did not bear the risk of significant errors in the pre-contract assertions by the government about the subsurface site conditions.


 

[12] [13] FAR 52.236–2, incorporated into the contract, reinforces that meaning. It exists precisely in order to “take at least some of the gamble on subsurface conditions out of bidding”: instead of requiring high prices that must insure against the risks inherent in unavoidably limited pre-bid knowledge, the provision allows the parties to deal with actual subsurface conditions once, when work begins, “more accurate” information about them can reasonably be uncovered. Foster Const. C.A. & Williams Bros. Co. v. United States, 193 Ct.Cl. 587, 435 F.2d 873, 887 (1970); see also H.B. Mac, Inc. v. United States, 153 F.3d 1338, 1343 (Fed.Cir.1998). For that reason, even requirements for pre-bid inspection by the contractor have been interpreted cautiously regarding conditions that are hard to identify accurately before work begins, so that “the duty to make an inspection of the site does not negate the changed conditions clause by putting the contractor at peril to discover hidden subsurface conditions or those beyond the limits of an inspection appropriate to the time available.” Foster, 435 F.2d at 888; see also, e.g., Hollerbach v. United States, 233 U.S. 165, 170–71, 49 Ct.Cl. 686, 34 S.Ct. 553, 58 L.Ed. 898 (1914).


 

The conclusion is not changed by the statement in a revised RFP that the expansive-soil report was “for preliminary information only.” J.A. 20141. That statement merely signals that the information might change (it is “preliminary”). It does not say that Metcalf bears the risk if the “preliminary” information turns out to be inaccurate. We do not think that the language can fairly be taken to shift that risk to Metcalf, especially when read together with the other government pronouncements, much less when read against the longstanding background presumption against finding broad disclaimers “of liability for changed conditions.” United Contractors v. United States, 177 Ct.Cl. 151, 368 F.2d 585, 598 (1966).


 

[14] Apart from the soil-condition issues, Metcalf also challenges the trial court’s holding that the contract required written approval for all design changes, including those changes that would leave the resulting design still within the performance requirements of the RFP. Metcalf, 102 Fed.Cl. at 359–60. We see no basis for such an interpretation in the two provisions cited by the trial court and the government. The first states:


1D.6 PRECEDENCE: In the event of conflict or inconsistency between any of the provisions of the various portions of this contract, for which the reconciliation of which is not otherwise provided in the RFP, precedence shall be given in the following order with the provisions of any particular portion prevailing over those of a subsequently listed portion:


(a) Typewritten portions of the contract.


(b) The provisions of the “Request of Proposals” issued in connection with this contract (including all addenda, amendments, or other modifications issued thereunder).


*997 (c) Printed provisions of the contract form including printed provisions of added slip sheets.


(d) The contents of the contractor’s proposal, including but not limited to his forwarding letter, drawings, outline specifications, accepted alternates or additives, and materials, tests or other data (including all supplements, amendments and modifications thereto).


(e) The Government reviewed contractor prepared final plans and specifications, except to the extent that any variation therein has been specifically approved in writing by the Government.


J.A. 20039. That provision simply defines a hierarchy for determining what terms prevail over other terms when there is an inconsistency, placing certain government-reviewed specifications lowest in the hierarchy, with an exception for approved variations. Whatever the provision precisely means, it does not say that Metcalf needed written approval for all design changes.


 

[15] The second provision relied on by the government states:


4. VARIATIONS: Variations from contract requirements require Government approval pursuant to Contract Clause entitled “Specifications and Drawings for Construction” and will be considered where advantageous to the Government.


J.A. 20231. That provision requires government approval only for variations from “contract requirements.” As to what “contract requirements” means, Metcalf points to early communications between the parties suggesting that the phrase did not sweep in all elements of a design, and specifically did not include elements not required by the government-provided specification in the RFP that became part of the contract. See Metcalf Br. 45–47; Dynamics Corp. of Am. v. United States, 182 Ct.Cl. 62, 389 F.2d 424, 430 (1968) (“[T]he action of the parties ‘before a controversy arises is highly relevant in determining what the parties intended.’ ”). This issue warrants further exploration on remand. At present, we decline to interpret the reference to “contract requirements” to necessitate written approval for all design changes, regardless of their size or whether the resulting design remains within the scope of the RFP.


 

C


Having decided to vacate the trial court’s judgment on liability and remand for further proceedings, we do the same for the damages award. The amount of damages could change after reevaluation of Metcalf’s claim, both for the good-faith-and-fair-dealing claim and for the government’s liquidated-damages counterclaim. The affirmative claim and the counterclaim, both involving the effect of government-caused delays on the completion date, appear to be intertwined. Accordingly, damages should be revisited alongside liability on remand.


 

CONCLUSION


We vacate the claim court’s decision and remand for further proceedings.


 

Costs to Metcalf.


 

VACATED AND REMANDED.


 

		 Footnotes






		1



		In Scott Timber, the court underscored the centrality of understanding the allocation of benefits and risks by the specific contract provisions at issue when it contrasted the specific “court order” contract provision at issue there and in Precision Pine with the distinct contract provision under which the government had acted in an earlier case involving the Scott Timber Company. See Scott Timber, 692 F.3d at 1375 & n. 4, describing Scott Timber Co. v. United States, 333 F.3d 1358 (Fed.Cir.2003).
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CONTRACTOR CLAIMS

POSTSCRIPT V: BREACH OF THE DUTY OF GOOD FAITH AND FAIR DEALING

   Ralph C. Nash


In Postscript II: Breach of the Duty of Good Faith and Fair Dealing, 26 N&CR ¶ 9, we discussed a decision of the Court of Federal Claims, Metcalf Construction Co. v. U. S., 102 Fed. Cl. 334 (2011), which, if affirmed, would make a radical change in the law of Government contracts. The U.S. Court of Appeals for the Federal Circuit has now vacated that decision and remanded the case for application of the proper legal standard, Metcalf Construction Co. v. U. S.,  742 F.3d 984 (Fed. Cir. 2014). The court’s decision is a breath of fresh air because it takes great pains to inform the contracting community on the proper standard for applying the Government’s implied duty of fair dealing when administering its contracts. In our view this is a win-win decision because the contractor should receive compensation for unfair Government conduct and the Government will be the beneficiary of a more stable and predictable contracting situation that will attract more competent contractors to the Government marketplace.



There are two major issues that the court addresses in its decision. First, it explains the meaning of the “specifically targeted” language in Precision Pine & Timber, Inc. v. U.S., 596 F.3d 817 (Fed. Cir. 2010), which the lower court had relied on in finding that the Government had not breached its duty of good faith and fair dealing. Second, it rejects the Government’s argument that there can be no duty of good faith and fair dealing unless there is the breach of an express duty in the contract.


“Specifically Targeted”


The lower court had read Precision Pine to bar recovery unless the contractor proved that the Government’s action was specifically targeted at the contractor. The Federal Circuit rejected this reading, stating:


The trial court’s decision in this case rests on an unduly narrow view of the duty of good faith and fair dealing. Relying almost entirely on Precision Pine, it held that “a breach of the duty of good faith and fair dealing claim against the Government can only be established by a showing that it ‘specifically designed to reappropriate the benefits [that] the other party expected to obtain from the transaction, thereby abrogating the government’s obligations under the contract.’” Metcalf, 102 Fed. Cl. at 346 (emphasis added; bracketed word added by trial court). Underscoring its narrow view, the court added that “incompetence and/or the failure to cooperate or accommodate a contractor’s request do not trigger the duty of good faith and fair dealing, unless the Government ‘specifically targeted’ action to obtain the ‘benefit of the contract’ or where Government actions were ‘undertaken for the purpose of delaying or hampering performance of the contract.’” Id. (alterations omitted). The court invoked those principles when deciding Metcalf’s specific claims for breach. E.g., id. at 363-64. 


The trial court misread Precision Pine, which does not impose a specific-targeting requirement applicable across the board or in this case. The cited portion of Precision Pine does not purport to define the scope of good-faith-and- fair- dealing claims for all cases, let alone alter earlier standards. The passage cited by the trial court, after saying as a descriptive matter that cases of breach “typically involve some variation on the old bait-and-switch,” Precision Pine, 596 F.3d at 829, says that the government “may be liable”—not that it is liable only—when a subsequent government action is “specifically designed to reappropriate the benefits the other party expected to obtain from the transaction.” Id. (emphasis added). Precision Pine then states its holding as rejecting breach for two reasons combined: the challenged government actions “were (1) not ‘specifically targeted[’ at the con


tracts,] and (2) did not reappropriate any ‘benefit’ guaranteed by the contracts.” Id. As that statement indicates, the court in Precision Pine did not hold that the absence of specific targeting, by itself, would defeat a claim of breach of the implied duty— i.e., that proof of specific targeting was a requirement for a showing of breach. When the court said that specific targeting would have been required for breach of the duty in that case, id. at 830, it did so in a context in which the more general bargain-impairment grounds for breach of the duty were unavailable, because the suspension-by-court- order provision expressly authorized the suspension, without limitation on the time of compliance with the order. That is enough to make clear that specific targeting is not a general requirement.



While we believe that this parsing of Precision Pine is overly generous in giving credence to language of the panel that wrote that decision which clearly misstates prior law, it is welcome in that it makes clear that specific targeting is not a required element of the implied duty of good faith and fair dealing. What the decision implies, but does not state, is that the standard against which the Government is judged is whether its conduct is reasonable in the particular circumstances encountered in performing the contract. The obvious logic for this standard is that the Government should be held to the same standard as any buyer in the commercial marketplace. This is clear from the court’s repeated citation of the Restatement (Second) of Contracts (which attempts to summarize commercial law) throughout the opinion as exemplified in the quotation below.


Need for an Express Duty


The decision also rejects the Government’s argument that there can be no implied duty of good faith and fair dealing unless the contractor can show that the Government did not carry out some express duty in the contract. The court explains the relationship of express duties and this implied duty as follows:


“Every contract imposes upon each party a duty of good faith and fair dealing in its performance and enforcement.” Restatement (Second) of Contracts § 205 (1981) (“Restatement”), quoted in Alabama v. North Carolina, 120 S. Ct. 2295, 2312 (2010). Failure to fulfill that duty constitutes a breach of contract, as does failure to fulfill a duty “imposed by a promise stated in the agreement.” Restatement § 235. We have long applied those principles to contracts with the federal government. E.g., Precision Pine & Timber, Inc. v. United States, 596 F.3d 817, 828 (Fed. Cir. 2010); Malone v. United States, 849 F.2d 1441, 1445-46 (Fed. Cir. 1988). 


Identifying some acts as breaches of the duty, like “[s]ubterfuges and evasions,” id. at 1445, may require little reference to the particular contract. In general, though, “what that duty entails depends in part on what that contract promises (or disclaims).” Precision Pine, 596 F.3d at 830. That is evident from repeated formulations that capture the duty’s focus on “faithfulness to an agreed common purpose and consistency with the justified expectations of the other party” (Restatement § 205 cmt. a), which obviously depend on the contract’s allocation of benefits and risks. “The covenant of good faith and fair dealing . . . imposes obligations on both contracting parties that include the duty not to interfere with the other party’s performance and not to act so as to destroy the reasonable expectations of the other party regarding the fruits of the contract.” Centex Corp. v. United States, 395 F.3d 1283, 1304 (Fed. Cir. 2005) (emphases added). “Both the duty not to hinder and the duty to cooperate are aspects of the implied duty of good faith and fair dealing.” Precision Pine, 596 F.3d at 820 n.1. What is promised or disclaimed in a contract helps define what constitutes “lack of diligence and interference with or failure to cooperate in the other party’s performance.” Malone, 849 F.2d at 1445. In short, while the implied duty exists because it is rarely possible to anticipate in contract language every possible action or omission by a party that undermines the bargain, the nature of that bargain is central to keeping the duty focused on “honoring the reasonable expectations created by the autonomous expressions of the contracting parties.” Tymshare, Inc. v. Covell, 727 F.2d 1145, 1152 (D.C. Cir. 1984) (per Scalia, J.).


We have expressed this principle when we have said that the “implied duty of good faith and fair dealing cannot expand a party’s contractual duties beyond those in the express contract or create duties inconsistent with the contract’s provisions.” E.g., Precision Pine, 596 F.3d at 831. Although in one sense any “implied” duty “expands” the “express” duties, our formulation means simply that an act will not be found to violate the duty (which is implicit in the contract) if such a finding would be at odds with the terms of the original bargain, whether and benefits or by conflicting with a contract provision. The implied duty of good faith and fair dealing is limited by the original bargain: it prevents a party’s acts or omissions that, though not proscribed by the contract expressly, are inconsistent with the contract’s purpose and deprive the other party of the contemplated value. See First Nationwide Bank v. United States, 431 F.3d 1342, 1350 (Fed. Cir. 2005) (duty was breached by legislation that “changed the balance of contract consideration”).



While this part of the opinion again makes a valiant effort to parse poor language in Precision Pine, a short summary of its reasoning is: the implied duty of good faith and fair dealing is an independent duty not expressly stated in the contract but it cannot be read to conflict with express contract provisions. This is sound reasoning because contracting parties can contract for a specified level of conduct during contract performance and the contractor will and should be held to a contract provision that allows the Government to abuse it as it attempts to meet the contract requirements. Of course, such a provision would be out in the open and the competitors for the work would have to price their proposals to account for such a provision. That is a lot different than applying a legal rule that allows abusive conduct to be hidden in a narrow interpretation of the scope of the implied duty of good faith and fair dealing.



The court also distinguishes the decision in Bell/Heery A Joint Venture v. U.S., No. 2013-5002, 2014 WL 43892 (Fed. Cir. Jan. 7, 2014), which we commented on the Postscript IV: Breach of the Duty of Good Faith and Fair Dealing, 28 N&CR ¶ 7. It explains the outcome of that case, without discussing the language in the opinion that we found troublesome, as follows:


Our recent decision in Bell/Heery v. United States, No. 2013-5002, –F.3d–, 2014 WL 43892 (Fed. Cir. Jan. 7, 2014), likewise reflects the need to take account of the particular contract at issue in considering a claim of breach of the good-faith-and-fair-dealing duty implicit in that contract. Bell/Heery’s complaint “focuse[d] on the frustrating conduct of . . . an independent state agency,” alleging in particular that the state agency had unreasonably administered state permits after Bell/Heery had based its bid for a federal-government project on a belief that the agency would act more favorably. Id. at *10. We concluded that the contract itself allocated to Bell/Heery the risks attending the securing of the required state permits, and we saw no basis for finding that the federal government had affirmatively interfered with Bell/Heery’s dealings with the state agency or “reappropriated benefits promised to [Bell/Heery] under the contract.” Id. at *9-10. On those bases, we rejected a good-faith-and-fair-dealing claim that sought to shift the responsibility for a state agency’s alleged unreasonableness onto the federal government.



Linked with the reasoning discussed above, this explanation would appear to reject the Government’s argument that the implied duty of good faith and fair dealing has be grounded on an express duty – explaining that in the Bell/Heerey situation the court found no implied duty because there was express contract language negating such a finding.


A Breath of Fresh Air


This new decision is more than we could have hoped for. It clarified the law that had been muddied by prior decisions and restores the implied duty of good faith and fair dealing to the central place that it has held in the contracting process. We find it hard to believe that anyone, working for either the Government or a contractor, can seriously object to a requirement that the contracting parties deal with each other fairly at they perform the contract.      RCN
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Synopsis


Background: Oil producers that manufactured high-octane aviation fuel for government during World War II brought action against United States, seeking reimbursement of cleanup costs incurred under Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA). The Court of Federal Claims, Loren A. Smith, Senior Judge, entered summary judgment for producers as to liability, 80 Fed.Cl. 411, and damages, 86 Fed.Cl. 470, and government appealed. The Court of Appeals, O’Malley, Circuit Judge, 672 F.3d 1283, vacated and remanded after finding that trial judge should have recused himself. On remand, the Court of Federal Claims, Wheeler, J., 108 Fed.Cl. 422, granted government summary judgment. Producers appealed.


 


Holdings: The Court of Appeals, Wallach, Circuit Judge, held that:


 


[1] contracts required government to indemnify producers for cleanup costs incurred under CERCLA;


 


[2] termination of parties’ contracts did not bar producers’ right to indemnification for post-termination cleanup costs;


 


[3] Anti-Deficiency Act (ADA) did not bar producers from seeking indemnification; and


 


[4] genuine issues of material fact precluded summary judgment on producers’ reimbursement claims.


 


Reversed and remanded.


 


Reyna, Circuit Judge, issued dissenting opinion.
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		Federal Courts
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Contracts





		

		Court of Appeals reviews contract interpretation by the Court of Federal Claims de novo.


Cases that cite this headnote
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		Federal Courts
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Summary judgment

Federal Courts
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Summary judgment





		

		Summary judgments receive plenary review by the Court of Appeals, the appellate tribunal applying the same criteria as did the trial court, with all justifiable factual inferences drawn in favor of the non-movant.


Cases that cite this headnote







		[3]



		Environmental Law
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Contribution and indemnity;  allocation of liability





		

		Provision in high-octane aviation gas contracts entered into between government and oil producers, which stated government would pay any new or additional taxes, fees, or “charges” producers were obligated to pay “by reason of” their manufacture, sale, or delivery of aviation fuel during World War II, required government to indemnify producers for cleanup costs incurred under CERCLA; “charges” was interpreted to mean “costs,” CERCLA costs were “charges” within meaning of provision, provision required reimbursement for even unforeseeable charges, and parties intended “charges” to mean “costs.” Comprehensive Environmental Response, Compensation, and Liability Act of 1980, § 107(a)(4)(A), 42 U.S.C.A. § 9607(a)(4)(A).
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		Contracts
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Construction as a whole





		

		A court must interpret a contract in a manner that gives meaning to all of its provisions and makes sense.
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		Environmental Law
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Contribution and indemnity;  allocation of liability





		

		Termination of contracts between government and oil producers for manufacture of high-octane aviation fuel during World War II did not bar any right to indemnification producers had for post-termination cleanup costs they incurred under CERCLA, absent showing by government that termination and settlement amounted to general release of producers’ claims for reimbursement of new or additional charges. Comprehensive Environmental Response, Compensation, and Liability Act of 1980, § 101 et seq., 42 U.S.C.A. § 9601 et seq.
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Presumptions and burden of proof

Contracts
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Matters to be proved





		

		Once the facts of breach of contract are established, the defendant has the burden of pleading and proving any affirmative defense that legally excuses performance.
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Presumptions and burden of proof





		

		The burden of proving the validity and applicability of release is on the defendant.
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		Public Contracts
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Cancellation or termination

United States
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Termination and settlement of war contracts





		

		Contract Settlement Act (CSA) allows posttermination indemnification claims, so long as the expenditure arose on account of the contractor’s performance under the contract and the expenditure is not otherwise excluded from payment by other provisions. 41 U.S.C.(2006 Ed.) § 103(h).


Cases that cite this headnote







		[9]



		Compromise and Settlement
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Discharge from Liability





		

		A settlement between two parties may resolve all then-existing issues without discharging any and all obligations between the parties.
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		United States
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Appropriation or provision for payment as prerequisite of contract





		

		Absent an express provision in an appropriation for reimbursement adequate to make such payment, the Anti-Deficiency Act (ADA) proscribes indemnification on the grounds that it would constitute the obligation of funds not yet appropriated. 31 U.S.C.A. § 1341.
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Contribution and indemnity;  allocation of liability

United States
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Appropriation or provision for payment as prerequisite of contract





		

		Anti-Deficiency Act’s (ADA) prohibition of open-ended indemnification clauses in government contracts did not bar oil producers from seeking indemnification from government for cleanup costs incurred under CERCLA in connection with contracts between producers and government for manufacture of high-octane aviation fuel during World War II; new or additional charges provision in contracts, which permitted indemnification, was authorized by First War Powers Act. Comprehensive Environmental Response, Compensation, and Liability Act of 1980, § 101 et seq., 42 U.S.C.A. § 9601 et seq.; 31 U.S.C.A. § 1341; Act Dec. 18, 1941, § 201, 55 Stat. 838.
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Environmental law, cases involving





		

		Genuine issue of material fact as to how much of acid waste at dump site resulted from contracts between government and oil producers for production of high-octane aviation fuel precluded summary judgment for oil producers on their claims seeking indemnification for costs of cleanup under CERCLA. Comprehensive Environmental Response, Compensation, and Liability Act of 1980, § 107(a)(4)(A), 42 U.S.C.A. § 9607(a)(4)(A).
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Before O’MALLEY, REYNA, and WALLACH, Circuit Judges.


Opinion


Opinion for the court filed by Circuit Judge WALLACH.


Dissenting opinion filed by Circuit Judge REYNA.


WALLACH, Circuit Judge.


The seventieth anniversary of the end of active United States participation in the Second World War will fall on September 2 of next year. A nation of pragmatists, we tend to forget our history until necessity revives our memory.1 To resolve this contract claim by Shell Oil Co. (“Shell”), Atlantic Richfield Co. (“ARCO”), Texaco, Inc. (“Texaco”), and Union Oil Co. of California (“Union Oil”) (collectively, “the Oil Companies”), we must recall and place into its appropriate context the atmosphere of stark determination for victory at all costs, which drove our war effort after the Japanese Empire attacked the United States Naval Base at Pearl Harbor on December 7, 1941.


 

Each of the Oil Companies entered into contracts with the United States to provide high-octane aviation gas (“avgas”) to fuel military aircraft as part of the national war effort (“the avgas contracts”). The production of avgas resulted in waste products such as spent alkylation acid and “acid sludge.” The Oil Companies disposed of *1285 such acid waste by contracting with Eli McColl, a former Shell engineer, to dump the waste at real property in Fullerton, California (“the McColl site”). Over fifty years later, California and the United States obtained compensation from the Oil Companies pursuant to the Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 U.S.C. § 9601 et seq., for the costs of cleaning up the McColl site. The Oil Companies filed suit in the Court of Federal Claims, arguing the avgas contracts require the Government to indemnify them for the CERCLA costs. The Court of Federal Claims granted summary judgment in favor of the Government and denied the Oil Companies’ motion for summary judgment. Shell Oil Co. v. United States, 108 Fed.Cl. 422 (Fed.Cl.2013) (“Shell Remand Decision ”). Because the avgas contracts require the Government to reimburse the Oil Companies for their CERCLA “charges,” this court reverses with respect to breach of contract liability. The Court of Federal Claims correctly determined, however, that material factual disputes preclude granting summary judgment on damages, and that issue is accordingly remanded for trial.


 

BACKGROUND


I. World War II and the Need for Avgas


Compared to other available fuels, high-octane avgas enabled aircraft to fly faster and higher, with improved rates of climb and higher payload carrying capacity. It was “the most critically needed refinery product” during World War II and was essential to the United States’ war effort.2 J.A. 477 ¶ 4. It was still a new technology in the late 1930s, however, and production was nowhere near sufficient for the massive quantities the United States and its allies would need to prosecute the war.


 

In 1942 and 1943, the Government, acting through the Defense Supplies Corporation (“DSC”) entered into the avgas contracts with the Oil Companies. The avgas contracts were long-term (primarily three-year) contracts to purchase avgas from the Oil Companies’ refineries in Southern California, and enabled the Oil Companies to build the new refining facilities needed to produce the high levels of avgas vital to the war effort.


 

At the time the contracts were signed, the Government exercised substantial wartime regulatory control over almost every aspect of the petroleum industry. It had authority to impose obligatory product orders on private companies, with noncompliance subject to criminal sanctions or Government takeover. See Selective Training and Service Act of 1940, Pub.L. No. 76–783, ch. 720, § 9, 54 Stat. 885, 892 (1940). Facilities that accepted such obligatory product orders had to prioritize government military contracts above all other contracts. Act of May 31, 1941, Pub.L. No. 77–89, ch. 157, 55 Stat. 236 (1941). To the extent facilities relied on scarce raw materials, the Government could regulate supply chains to ensure continuing production.  Id.; see also Second War Powers Act of 1942, Pub.L. No. 77–507, ch. 199, § 301, 56 Stat 176, 178 (1942) (authorizing the President to allocate any material or facility as necessary “in the public interest and to promote the national defense” whenever the country’s defense needs *1286 would create a shortage in such materials or facilities).


 

The Government regulatory entities most relevant to the avgas contracts were (1) the Office of Petroleum Coordinator for National Defense (“OPC”), later replaced by the Petroleum Administration for War (“PAW”), and (2) the Office of Production Management (“OPM”), later run by and then replaced by the War Production Board (“WPB”). The WPB and PAW were created in January and December 1942, respectively. The WPB had primary authority over war procurement and production, and cooperated with the PAW to determine petroleum requirements and set national priorities for supplying the petroleum industry. Subject to the direction of the WPB, the PAW was charged with ensuring “adequate supplies of petroleum for military, or other essential uses” and “[e]ffect[ing] the proper distribution of such amounts of materials.” Exec. Order No. 9276, 7 Fed.Reg. 10,091, 10,092 (Dec. 4, 1942). The “PAW told the refiners what to make, how much of it to make, and what quality.” John W. Frey & H. Chandler Ide, A History of the Petroleum Administration for War 219 (1946), available at J.A.1917.


 

Days after Pearl Harbor, the Government recognized the need to quickly mobilize avgas production, with the OPC stating: “ ‘It is essential, in the national interest that the supplies of all grades of aviation gasoline for military, defense and essential civilian uses be increased immediately to the maximum.’ ” J.A. 498–99 (quoting OPC Recommendation No. 16) (emphases added). Then-existing facilities could not produce the required levels of avgas, necessitating construction of additional facilities. However, the Government’s substantial authority to control production only extended to existing facilities; it could not force companies to invest in new ones. See, e.g., An Act to Expedite National Defense and for Other Purposes, Pub.L. No. 76–671, ch. 440, § 8(b), 54 Stat. 676, 680 (1940) (authorizing the Secretary of the Navy to nationalize and operate “any existing manufacturing plant or facility necessary for the national defense” when certain conditions were met) (emphasis added). A further stumbling block for the Government was that contracts with the Army and the Navy were subject to annual Congressional appropriations and thus limited to a one-year term. Such one-year contracts did not provide the long-term security necessary to justify the Oil Companies’ investment in new facilities. In light of these limitations, the Government turned to the DSC, a government-owned corporation authorized to acquire critical and strategic materials, including avgas.


 

The DSC was a subsidiary of the Reconstruction Finance Corporation (“RFC”), another government-owned corporation. The designation in 1941 of avgas as a critical material enabled the RFC and its subsidiaries to buy, sell, and produce avgas and to make loans to companies to construct avgas production facilities. See Act of June 25, 1940, Pub.L. No. 76–664, ch. 427, § 5(1), 54 Stat. 572, 573 (codified at 15 U.S.C. § 606b (1940)). After purchasing avgas from the Oil Companies, the DSC resold it to the Army and the Navy at the national price established by the PAW (or its predecessor, the OPC).


 

Between 1942 and 1943, the Oil Companies entered into contracts with the DSC agreeing to sell vast quantities of avgas.3 *1287 The contracts set forth a base price for each barrel of avgas, which was negotiated individually with each refiner based on the refiner’s production costs. The base price was calculated with the goal of permitting an estimated profit of between 6% and 7%. Profits were further subject to the Renegotiation Act of 1942, which required contractors to repay excess profits to the Government. Pub.L. No. 77–528, ch. 247, § 403, 56 Stat. 226, 245 (1942).


 

Given the low profit margin, the avgas contracts contained various concessions to the Oil Companies. They were three-year contracts, thus providing some measure of certainty that the newly-constructed avgas production facilities would pay off over time. They also contained cost-allocation measures to limit the Oil Companies’ risk in producing avgas. For instance, the agreed-upon base price of avgas was subject to adjustment depending on the Oil Companies’ costs, including the price of crude and other raw materials, and the transportation of raw materials. The contracts also required the Buyer, DSC, to pay “any now existing taxes, fees, or charges ... imposed upon [the Oil Companies] by reason of the production, manufacture, storage, sale or delivery of [avgas].” E.g., J.A. 111 (1942 Shell contract) (emphasis added).


 

Relevant to the CERCLA charges in this case, another subsection required DSC to reimburse the Oil Companies for “any new or additional taxes, fees, or charges, ... which [the Oil Companies] may be required by any municipal, state, or federal law in the United States or any foreign country to collect or pay by reason of the production, manufacture, sale or delivery of the [avgas]” (“the new or additional charges provision”). E.g., J.A. 111 (emphases added). These price-adjustment mechanisms ensured the Oil Companies would not be forced into loss-making activities by factors outside their control, such as the costs of materials and transportation, or unforeseen Government-imposed charges. The avgas contracts thus “assured the manufacturer of his costs, plus a fair but moderate profit.” J.A. 1996 (statement of the Chief Legal Counsel for the PAW to the House Appropriations Committee).


 

During contract negotiation and the years that followed, the Government’s primary concern was maximum avgas production. The Government directed the Oil Companies to “undertake extraordinary modes of operation which were often uneconomical and unanticipated at the time of refiners’ entry into their [avgas] contracts.” J.A. 514. For example, the PAW sometimes ordered companies to purchase raw materials outside their normal supply chain to achieve maximum avgas production. The Aviation Gasoline Reimbursement Plan required the Government to assume the costs of such uneconomical operations.


 

The arrangement between the Oil Companies and the Government was a cooperative endeavor in which the Oil Companies worked to achieve the Government’s goal of maximizing avgas production and the Government assumed the risks of such increased production. The Oil Companies held up their end of the bargain: avgas production increased over twelve-fold from approximately 40,000 barrels per day in December 1941 to 514,000 barrels per day in 1945, and was crucial to Allied success in the war.4

 

*1288 II. Avgas Production and Waste Products


Avgas consists of an ordinary gasoline base, blended with petroleum distillates and chemical additives. Alkylate is the most prevalent additive (at an amount of 25% to 40%) and is produced by alkylation, a process that uses 98% purity sulfuric acid as a catalyst. Because of the importance of avgas to the war effort, the WPB directed most available sulfuric acid to avgas production.


 

Spent alkylation acid is a byproduct of alkylation, and has a lower acid content than sulfuric acid. During the relevant time period, spent alkylation acid could be (1) reprocessed to its former 98% acid percentage, (2) used to process other petroleum products, like motor gasoline and kerosene, or (3) discarded as waste. Treating other petroleum products with spent alkylation acid further diluted its acid content until it became “acid sludge,” which had acid levels of between 35% and 65%.


 

Predictably, the Oil Companies’ success in increasing avgas production resulted in a corresponding increase in sulfuric acid consumption, which increased five-fold from 1941 to 1944.5 Facilities to reprocess the spent alkylation acid did not increase apace, however. The Government twice refused applications to construct new acid processing facilities, and one of the facilities that did exist failed to operate at its design capacity. Moreover, the scarcity of available railroad tank cars (and the WPB’s refusal to make transportation of acid waste a priority) meant the Oil Companies were unable to transport acid sludge for reprocessing or other uses. See J.A. 565–66 (acid sludge could be used as fertilizer, but the scarcity of railroad tank cars prevented transporting acid sludge to the fertilizer plant). By late 1944 and 1945, the Oil Companies were unable to reuse the vast amounts of spent alkylation acid at their own refineries, and ultimately dumped much of it at the McColl site. Although dumping and burning acid waste were common before the war, the lack of reprocessing facilities and transportation options (and resulting bottleneck of acid waste) necessitated dumping and burning larger quantities of acid waste than ever before.


 

The Oil Companies dumped waste at the McColl site from 1942 until shortly after the war ended. Approximately 12% of the waste was spent alkylation acid, and another 82.5% was acid sludge resulting from chemical treatment of other petroleum products. The remaining 5.5% was acid sludge arising from treatment of Government-owned benzol, for which the Government was held liable in the CERCLA litigation. Only the non-benzol waste (i.e., the spent alkylation acid and the remaining acid sludge) is at issue in this case. Shell contributed most of the acid waste at the McColl site—at least 60%. ARCO contributed 10% to 20%, and also relied on other disposal methods, such as burning. Texaco dumped no waste until almost the end of the war, and instead burned its acid sludge waste until late 1944. Some of Union Oil’s sludge was reprocessed rather than dumped.


 

The Allies achieved victory in Europe on May 8, 1945. Japan officially surrendered on September 2, 1945. The United States Government no longer required huge quantities of avgas, and terminated the avgas contracts in 1945 or soon thereafter.


 

III. McColl CERCLA Litigation


Over 45 years later, in 1991, the United States and California brought a CERCLA *1289 action against the Oil Companies to recover the costs of cleaning up the McColl site. The district court held the Oil Companies, among other parties, were jointly and severally liable for the acid waste they dumped at the McColl site, United States v. Shell Oil Co. (Shell I ), 841 F.Supp. 962, 976 (C.D.Cal.1993), but then allocated 100% of the cleanup costs to the Government as an “arranger” of the disposal, United States v. Shell Oil Co. (Shell II ), 13 F.Supp.2d 1018, 1030 (C.D.Cal.1998); see also 42 U.S.C. § 9607(a)(3) (1994) (extending CERCLA liability to “any person who by contract, agreement, or otherwise arranged for disposal or treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous substances”). The Ninth Circuit affirmed the Oil Companies’ liability, but reversed the allocation to the United States, holding the United States was not an “arranger” for the non-benzol acid waste. United States v. Shell Oil Co. (Shell III ), 294 F.3d 1045, 1056, 1058 (9th Cir.2002) (“No court has imposed arranger liability on a party who never owned or possessed, and never had any authority to control or duty to dispose of, the hazardous materials at issue.”) (internal quotation marks and citation omitted).


 

Following remand, the district court transferred the Oil Companies’ breach of contract counterclaim to the Court of Federal Claims pursuant to 28 U.S.C. § 1631. The Oil Companies voluntarily dismissed the transferred Complaint without prejudice, exhausted their administrative remedies with the General Services Administration pursuant to the Contract Settlement Act of 1944 (“CSA”), Pub.L. No. 78–395, ch. 358, 58 Stat. 694 (1944) (codified at 41 U.S.C. § 113, et seq. (2006)), and filed a new Complaint in the Court of Federal Claims, seeking reimbursement for the CERCLA costs.


 

IV. Court of Federal Claims Litigation


The Court of Federal Claims entered summary judgment in favor of the Oil Companies with respect to breach of contract liability and damages, holding the Government was required to reimburse the Oil Companies for 100% of their non-benzol CERCLA costs. Shell Oil Co. v. United States, 93 Fed.Cl. 439, 442 (2010); Shell Oil Co. v. United States, 93 Fed.Cl. 153 (2010). On appeal, this court found the presiding trial judge had a conflict of interest arising from his wife’s stock ownership of Chevron Corp., the parent company of plaintiffs-appellants Texaco and Union Oil. Shell Oil Co. v. United States, 672 F.3d 1283, 1294 (Fed.Cir.2012). Because the judge’s failure to recuse himself was not harmless error, this court vacated and remanded with instructions that the case be reassigned to a different judge. Id.

 

On remand, the Court of Federal Claims granted summary judgment in favor of the Government. Shell Remand Decision, 108 Fed.Cl. at 422. It held there were three independent reasons why the Oil Companies were not entitled to reimbursement under the avgas contracts. First, it held the CERCLA costs incurred by the Oil Companies were not “charges” within the meaning of the new or additional charges provision in the avgas contracts. Id. at 434. Second, even if the contracts required reimbursement, the court found the Oil Companies released any valid claim when the contracts were terminated and “all other issues” were settled in the mid-to-late 1940s. Id. at 436. Finally, the court held that even if the Oil Companies had otherwise valid indemnification claims based on the avgas contracts, the Anti–Deficiency Act barred such indemnification. Id. at 437.

 

The Court of Federal Claims denied the Oil Companies’ motion for summary judgment *1290 for the additional reason that there were disputed facts over how much of the non-benzol waste at the McColl site was dumped “by reason of” the Oil Companies’ “production, manufacture, sale or delivery” of avgas. Id. at 446–48.

 

The Oil Companies filed this timely appeal. This court has jurisdiction pursuant to 28 U.S.C. § 1295(a)(3) (2012).


 

DISCUSSION


On appeal, the Oil Companies challenge each of the three independent bases for the trial court’s decision. They further contend there is no genuine dispute that they are entitled to recover 100% of the non-benzol CERCLA costs. Each argument is addressed in turn.


 

[1] [2] This court reviews the Court of Federal Claims’ contract interpretation de novo. Ford Motor Co. v. United States, 378 F.3d 1314, 1316 (Fed.Cir.2004). “Summary judgments also receive plenary review, the appellate tribunal applying the same criteria as did the trial court, with all justifiable factual inferences drawn in favor of the non-movant.” Id. (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)).


 

I. The Avgas Contracts Require Reimbursement of the Oil Companies’ CERCLA Costs


The parties dispute the meaning of “charges” as it appears in the new or additional charges provision. The Oil Companies contend it is a broad indemnification provision designed to reimburse the Oil Companies for all Government-imposed “expenses” or “costs,” including CERCLA response costs. The Government claims that the plain language of the contract and other contemporaneous wartime contracts show that environmental cleanup costs are not “taxes, fees, or charges” as contemplated by the avgas contracts.


 

The avgas contracts promise reimbursement for “any new or additional taxes, fees, or charges” imposed on the Oil Companies, with certain exceptions not relevant here. E.g., J.A. 111. The two paragraphs following this provision require the Government to pay “any now existing taxes, fees, or charges,” and describe the Government’s obligation in the event of a disagreement regarding the contractor’s entitlement to an exemption. E.g., J.A. 111–12. The avgas contracts provide (with some insignificant wording variations marked in brackets):


Taxes.


[ (a) ] Buyer shall pay in addition to the prices as established in [Sections IV and V] hereof [“Price and Payment” and “Price Escalation” clauses], any new or additional taxes, fees, or charges, other than income, excess profits, or corporate franchise taxes, which Seller may be required by any municipal, state, or federal law in the United States or any foreign country to collect or pay by reason of the production, manufacture, sale or delivery of the commodities delivered hereunder. Buyer shall also pay any such taxes on crude petroleum, or the transportation thereof, to the extent such taxes result in increased cost of the commodities delivered hereunder not compensated for by [Section V] hereof.


[ (b) ] Buyer shall also pay in addition to the prices as established in [Sections IV and V] hereof, any now existing taxes, fees, or charges measured by the volume or sales price of the aviation gasoline delivered hereunder, imposed upon Seller by reason of the production, manufacture, storage, sale or delivery of such gasoline, unless Buyer or Seller is entitled to exemption from a given tax, fee or charge by virtue of Buyer’s governmental status; it being understood that Buyer now believes that both Buyer and Seller are entitled to such exemption. *1291 Seller represents that the taxes, fees and charges referred to in this paragraph have not been included in its computation of costs on which the prices set forth in [Section IV] hereof are based.


[ (c) ] If in any case the parties cannot agree on the question as to whether or not Buyer or Seller is entitled to exemption from a given tax[, fee or charge ] by virtue of Buyer’s governmental status, the burden shall be upon Buyer to obtain a ruling in writing from a duly constituted and authorized governmental tax authority as to such exemption. Until such ruling is obtained Buyer shall pay the amount of the tax to Seller or to the appropriate tax collecting agency or make satisfactory arrangements with such tax collecting agency.


J.A. 111–12 (Shell contract, Apr. 10, 1942); J.A. 136–37 (Shell contract, May 1, 1943); J.A. 156–57 (Union Oil contract, Dec. 31, 1942, different section numbering); J.A. 179–80 (Union Oil contract, May 1, 1943); J.A. 207 (ARCO contract, Feb. 3, 1942, bracketed language in section (c), different paragraph labeling); J.A. 227–28 (ARCO contract, Feb. 20, 1943, bracketed language in section (c)); J.A. 254 (Texaco contract, Jan. 17, 1942, different language in subsection (b), different section numbering and paragraph labeling); J.A. 278–79 (Texaco contract, Feb. 8, 1943, different language in subsection (b)) (emphases added to disputed term).


 

“Reading the relevant clause as a whole, including the title, ‘Taxes,’ ” the Court of Federal Claims found “it was plainly intended as a price-adjustment mechanism in the event the Oil Companies were assessed additional or unanticipated taxes as a result of their avgas production.” Shell Remand Decision, 108 Fed.Cl. at 432 (emphasis added). It accorded a “fairly narrow tax-related meaning” to “charges,” interpreting it to mean “an encumbrance, lien, or other like financial burden or liability, especially one that relates to real property.” Id. at 432–33. Such an interpretation, the trial court found, was consistent with the noscitur a sociis canon of interpretation, which “ ‘counsels that a word [be] given more precise content by the neighboring words with which it is associated.’ ” Id. at 432 (holding that “ ‘charges’ [should] be ‘given more precise content’ by ‘taxes’ and ‘fees’ ”) (internal citation omitted).


 

The Court of Federal Claims found that multiple textual signals supported its narrow interpretation of “charges” as an encumbrance or lien: (1) the provisions are entitled “Taxes”; (2) they sometimes use the “umbrella identifier ‘such taxes’ ” to refer to “ ‘taxes, fees, or charges,’ ” id.; and (3) the exclusions from “ ‘taxes, fees, or charges’ ” are “specific types of taxes,” i.e., “ ‘income, excess profits, or corporate franchise taxes,’ ” id.

 

On appeal, the Oil Companies argue that “charges” should be interpreted to mean “costs,” including CERCLA costs. Appellants’ Br. 20–21 (quoting, inter alia, Black’s Law Dictionary 265 (9th ed.2009) (“charge” means “[p]rice, cost or expense”); Black’s Law Dictionary 311 (3d ed.1933) (“charges” means “[t]he expenses which have been incurred, or disbursements made, in connection with a contract, suit, or business transaction”)). According to the Oil Companies, the “new or additional taxes, fees, or charges” mentioned in the avgas contracts “clearly refer to different classes of payments,” whereas encumbrances or liens (as the trial court interpreted “charges”) do not refer to payment, “but rather to obligations or burdens often attached to property, usually for the purpose of securing a payment.” Appellants’ Br. 27.


 

The Government apparently agrees that the trial court’s interpretation of “charges” is incorrect. It does not defend the Court of Federal Claims’ interpretation of *1292 “charges” as “an encumbrance or lien,” but instead states that “ ‘charge’ plainly connotes an amount paid to receive a privilege, product, or service.” Appellee’s Br. 29. It nonetheless argues charges cannot mean “costs,” because another part of the avgas contracts uses “costs” in a different context. Id. at 23 (citing J.A. 111 (“Buyer shall also pay any such taxes on crude petroleum or the transportation thereof, to the extent such taxes result in increased cost of the commodities delivered hereunder.”)). The Government contends this shows the parties “necessarily ascribed different meanings to the [words charges and costs].” Id.


 

It is unclear how the Government’s proposed definition of charges as “an amount paid to receive a privilege, product, or service” differs from the plain meaning of “costs.” See Black’s Law Dictionary 397 (9th ed.2009) (defining “cost” as “[t]he amount paid or charged for something; price or expenditure. Cf. EXPENSE”). Moreover, the Government’s earlier arguments to the Court of Federal Claims conceded that the new or additional charges provision covers “new costs (with exceptions not pertinent here) imposed by authorities at any level of Government ‘by reason of the production, manufacture or sale of [avgas].” ’6 Defendant’s Motion to Dismiss the Complaint at 11, Shell Oil Co. v. United States, 93 Fed.Cl. 153 (2010) (No. 06–CV–141), ECF No. 7 (emphasis added) (citation omitted). In light of the common meaning of “charges” as “costs or expenses,” and because the Government’s own proposed definition accords with that meaning, this court interprets “charges” to mean “costs.”7

 

The Government nevertheless argues that “charges” cannot include CERCLA costs, because “the word ‘charge’ appears nowhere in CERCLA, with the exception of its use in the context of ‘person in charge,’ 42 U.S.C. §§ 9603, 9604, and one discussion of a party ‘sought to be charged’ for ‘natural resource damage.’ 42 U.S.C. § 9607(f)(1).” Appellee’s Br. 29. The Government further observes that “the district court and appellate CERCLA cases underpinning this matter wholly lack the word ‘charge’ ” (with exceptions not relevant here), and argues that “one need look no further than those cases to determine that the CERCLA response costs here have not been held to be ‘charges’ under any definition of that term.” Id. at 31.


 

[3] Contrary to the Government’s arguments, CERCLA costs are “charges” within the meaning of the relevant contract provision: The avgas contracts promise reimbursement of “any new or additional ... charges” the Government imposes on the Oil Companies “by reason of the production, manufacture, sale or delivery of [avgas].” See, e.g., J.A. 111 (emphasis added). CERCLA is a federal law requiring responsible parties to pay the *1293 “costs of removal or remedial action,” 42 U.S.C. § 9607(a)(4)(A) (emphasis added), and is thus a charge (i.e., cost) imposed by a federal law. The plain language of the new or additional charges provision thus requires the Government to indemnify the Oil Companies for CERCLA costs incurred “by reason of” the avgas contracts. The Government’s search for exactitude in the CERCLA context is beside the point.


 

The Government argues that other textual indicators in the avgas contracts require limiting the scope of indemnification. For instance, it argues the new or additional charges provision only extends to charges imposed by “duly constituted and authorized governmental tax authorit[ies].” Appellee’s Br. 35 (internal quotation marks and citation omitted) (modification in original). The “duly constituted ... tax authority” language is located two paragraphs after the new or additional charges provision, and addresses when “the parties cannot agree ... whether or not Buyer or Seller is entitled to exemption ... by virtue of Buyer’s governmental status” (“the exemption provision”). See, e.g., J.A. 112. In such cases, “the burden shall be upon Buyer to obtain a ruling in writing from a duly constituted and authorized governmental tax authority as to such exemption.” J.A. 112 (emphasis added).


 

The exemption provision is not relevant to the proper meaning of “charges.” Only two of the contracts’ exemption provisions (the ARCO contracts) refer to exemption from a “given tax, fee or charge,” e.g., J.A. 207; the remaining contracts refer only to “exemption from a given tax,” e.g., J.A. 112. The Government argues that the association in the ARCO contracts between “taxes, fees, or charges” and a “governmental tax authority” necessitates finding that “charges” is limited to taxes imposed by such bodies. The other six contracts, however, refer only to taxes imposed by a “governmental tax authority,” omitting fees and charges. To the extent any conclusion can be drawn from such language, the express exclusion of “fees or charges” in most of the contracts suggests that the parties recognized fees and taxes were not limited to taxes imposed by tax authorities.8

 

[4] Moreover, no contrary conclusion could be reconciled with the new or additional charges provision at issue, which expressly applies to charges “required by any municipal, state, or federal law in the United States or any foreign country,” and is clearly not limited to laws enforced by tax authorities. J.A. 111 (emphasis added). “We must interpret the contract in a manner that gives meaning to all of its provisions and makes sense.” McAbee Constr., Inc. v. United States, 97 F.3d 1431, 1435 (Fed.Cir.1996). It would make little sense to give determinative weight to a phrase that appears in a separate provision, in a minority of the contracts, and which contradicts the plain scope of the relevant language. After proposing a broad meaning of “charges” that includes CERCLA costs, the Government has not shown that other portions of the contract exempt the Government from indemnifying the Oil Companies for CERCLA costs imposed as a result of the avgas contracts.9

 

*1294 The Government nevertheless argues that indemnification is improper because the promise to pay for new or additional charges cannot encompass environmental liability. See Appellee’s Br. 18 (“[T]he ‘Taxes’ clause lacks any language that could be construed to cover environmental remediation resulting from the oil companies’ own decisions to dump acid waste.”). It argues the avgas contracts are distinguishable from the World War II procurement contracts in DuPont and Ford Motor Co., where this court required CERCLA indemnification. See E.I. Du Pont de Nemours & Co. v. United States, 365 F.3d 1367 (Fed.Cir.2004); Ford Motor Co., 378 F.3d at 1314. The indemnification provision in DuPont, for example, agreed “ ‘to hold [DuPont] harmless against any loss, expense (including expense of litigation), or damage (including damage to third persons because of death, bodily injury or property injury or destruction or otherwise) of any kind whatsoever,’ ” as long as the loss resulted from performance under the contract and did not result from the negligence of DuPont corporate officers or representatives. DuPont, 365 F.3d at 1372 (citation omitted) (emphases removed). This court held DuPont’s “hold harmless” provision “ ‘show[ed] an intent to allocate all possible liabilities among the parties,’ ” and that “ ‘CERCLA liability must be included among the future unknown liabilities which the parties allocated between themselves.’ ” Id. at 1373 (quoting Elf Atochem N. Am. v. United States, 866 F.Supp. 868, 870 (E.D.Pa.1994)). The procurement contract in Ford Motor Co. required reimbursement of “allowable costs,” including “ ‘loss or destruction of or damage to property as may arise out of or in connection with the performance of the work under this contract,’ ” which this court held covered CERCLA liability. Ford Motor Co., 378 F.3d at 1319.


 

The Government argues the avgas contracts contain neither a “hold harmless” provision, as in DuPont, nor an “allowable costs” provision, as in Ford Motor Co. As the Government concedes, however, “no ‘special words’ are required to create a promise of indemnification.” Appellee’s Br. 37 (quoting Corbitt v. Diamond M. Drilling Co., 654 F.2d 329, 334 (5th Cir.1981)). While it is true that the language in the avgas contracts differs from the contract language in DuPont and Ford Motor Co., the relevant portions of the latter contracts also differed from one another. The proper question is whether the avgas contracts require the Government to pay the Oil Companies’ CERCLA charges. Indemnification is required by the contracts’ promise to pay for “any” government-imposed “charges” incurred “by reason of” the avgas contracts, and it is immaterial whether the new or additional charges provision is identical to the provisions in DuPont and Ford Motor Co.

 

The Government further argues the new or additional charges provision “does not contemplate indemnity for damages sounding in tort,” and therefore cannot require CERCLA indemnification. Appellee’s Br. 34. It relies on a statement in DuPont *1295 that “CERCLA evolved from the doctrine of common law nuisance.” DuPont, 365 F.3d at 1373. Contrary to the Government’s argument, DuPont supports requiring CERCLA indemnification in this case. In DuPont, the Government argued the contract’s “hold harmless” provision did not require reimbursement for CERCLA liability because CERCLA was not foreseeable at the time the contract was entered into. Id. This court rejected that argument, holding there was “no basis in the law for reading a limitation of foreseeability” into the contract, which “evidence[d] ... that indemnification was available for all claims, foreseeable or not.” Id. In the alternative, the DuPont court noted the Government’s concession that nuisance liability would have been foreseeable, and observed that “CERCLA evolved from the doctrine of common law nuisance.” Id.

 

As in DuPont, the avgas contract’s new or additional charges provision requires reimbursement for even unforeseeable charges. The relevant provision in DuPont made no mention of new or additional charges, yet was nonetheless found to encompass unforeseeable CERCLA liability. The avgas contracts’ promise to reimburse for “new or additional” charges must similarly extend to “all claims, foreseeable or not.” See id. The DuPont court’s alternative reasoning, based on nuisance liability, is irrelevant to the interpretation of the new or additional charges provision.


 

The Government offers other contemporaneous contracts as extrinsic evidence that the new or additional charges provision does not require CERCLA indemnification. It relies on Government contracts with Humble Oil and DuPont that contain both a “hold harmless” clause and a promise to reimburse for applicable taxes and charges. See J.A. 889–90, 898–99 (Humble Oil contract June 1, 1944); J.A. 845, 850 (DuPont contract Nov. 28, 1940). The Government argues these contracts provide “powerful evidence” that the new or additional charges provision “[was] never intended to provide the sort of indemnity that the oil companies seek.” Appellee’s Br. 26.


 

The Government has not established ambiguity in the relevant provision, in the absence of which it is improper to rely on extrinsic evidence. See Coast Fed. Bank, FSB v. United States, 323 F.3d 1035, 1040 (Fed.Cir.2003) (en banc) (“If the provisions are clear and unambiguous, they must be given their plain and ordinary meaning, and we may not resort to extrinsic evidence to interpret them.”) (internal quotation marks and citation omitted). The Government’s argument is also unpersuasive since the taxes clauses in the DuPont and Humble contracts are not the same as the new or additional charges provision in the avgas contracts. The Humble and DuPont contracts promise reimbursement for “[a]ll applicable taxes, and other proper charges,” J.A. 850, and “any applicable Federal, State or local taxes, assessments or charges,” respectively. J.A. 889. They do not extend to “new or additional” government-imposed charges, and are, in fact, more analogous to the avgas contract’s promise to pay for “any now existing taxes, fees, or charges.” See J.A. 111. The Humble and DuPont contracts thus provide no reason to narrow the otherwise plain meaning of the new or additional charges provision.


 

Even assuming the taxes provision in the Humble and DuPont contracts extends to CERCLA liability, it is not coextensive with the “hold harmless” clause. The latter applies to losses arising from destruction of property, whether or not it is Government imposed, whereas the former applies to Government-imposed charges, whether or not loss to property was otherwise incurred. Because the taxes *1296 provision and the “hold harmless” provision require indemnification for different types of risks, the fact that both appear in the same contract does not render either provision “ ‘superfluous[ ] or redundant,’ ” as the Government contends. See Appellee’s Br. 28 (quoting Medlin Constr. Grp., Ltd. v. Harvey, 449 F.3d 1195, 1200 (Fed.Cir.2006)).


 

Finally, to the extent extrinsic evidence is considered, it confirms that the parties intended “charges” to mean “costs.” See TEG–Paradigm Envt’l, Inc. v. United States, 465 F.3d 1329, 1338 (Fed.Cir.2006) (citing Coast Fed. Bank, 323 F.3d at 1040) (“Although extrinsic evidence may not be used to interpret an unambiguous contract provision, we have looked to it to confirm that the parties intended for the term to have its plain and ordinary meaning.”). Communications between the parties used “charges” interchangeably with “costs,” referring to, inter alia: (1) “the estimated charge for raw materials,” (2) “[i]nvestment charges,” (3) “interest charges,” and (4) “overhead charges.” J.A.1955–56 (emphases added); see also J.A.1964 (a letter from Standard Oil to the PAW stating “this proposed additional charge for tank car or tank truck shipping reflects quite accurately the additional cost to Seller and its Suppliers of tank car or tank truck shipping as compared with barge and tanker shipping”) (emphases added).10 This usage confirms that the parties intended the new or additional charges provision to extend to Government-imposed costs, such as CERCLA liability.


 

The context in which the contracts were formed simply further confirms that the new or additional charges provision requires reimbursement of the Oil Companies’ CERCLA costs. See Metric Constr., Inc. v. Nat’l Aeronautics & Space Admin., 169 F.3d 747, 752 (Fed.Cir.1999) (quoting Hol–Gar Mfg. Corp. v. United States, 351 F.2d 972, 975 (Ct.Cl.1965)) (“ ‘[T]he language of a contract must be given that meaning that would be derived from the contract by a reasonably intelligent person acquainted with the contemporaneous circumstances.’ ”). World War II and the stark necessity of increased avgas production are the circumstances surrounding the formation of the avgas contracts. The Government was in a position of near-complete authority over existing refineries, but needed the Oil Companies’ cooperation to construct new production facilities to meet the extraordinary demand for avgas. The Oil Companies agreed to the avgas contracts’ low profits in return for the Government’s assumption of certain risks outside of the Oil Companies’ control. See supra Background Part I. The CERCLA charges in this case are one such risk. The Oil Companies could not have contemplated such CERCLA charges at the time they entered into the contracts; indeed, dumping the acid waste at the McColl site was expressly permitted. See J.A. 605 ¶ 492 (Eli McColl had a permit from the City of Fullerton to dump the waste.). These circumstances confirm that the new or additional charges provision must be interpreted to require reimbursement for the Oil Companies’ CERCLA costs arising from avgas production. The Court of Federal Claims’ holding to the contrary is accordingly reversed.


 

II. The Court of Federal Claims Erred in Holding the Oil Companies’ Contractual Claims Were Released


The Court of Federal Claims denied the Oil Companies’ reimbursement claims *1297 for the additional reason that they were released when the avgas contracts were terminated and settled in the mid-to-late 1940s. The parties stipulated in the CERCLA litigation that the avgas contracts “were terminated in 1945 or, in the case of [ARCO], shortly thereafter. Matters relating to profits from these contracts, termination costs, and all other issues concerning these contracts were settled between the parties in the late 1940s.” J.A. 640.


 

The Court of Federal Claims relied on DuPont and Ford Motor Co. in reasoning that the Oil Companies’ claims did not survive the termination and settlement of the underlying avgas contracts. In both DuPont and Ford Motor Co., this court held there was no release of the contractor’s indemnification claim because the agreement terminating the underlying World War II contract expressly reserved future indemnification claims. DuPont, 365 F.3d at 1370; Ford Motor Co., 378 F.3d at 1318. In this case, neither party could locate the Oil Companies’ termination agreements, and the Court of Federal Claims reasoned that “the Oil Companies have offered no evidence or argument that this ‘termination’ and ‘settle[ment]’ differed in any material way from a general release.” Shell Remand Decision, 108 Fed.Cl. at 436.


 

On appeal, the Oil Companies argue that “[t]he stipulation says nothing at all about whether the Oil Companies executed a release (general or otherwise) as part of [the] settlement, or if they did execute such a release, whether it encompassed or excepted future reimbursement claims for ‘taxes, fees, or charges.’ ” Appellants’ Br. 34. The Oil Companies contend this uncertainty is fatal to the trial court’s finding of a general release, because the Government (as the defendant) bore “ ‘the burden of proving the validity and applicability of a release,’ ” and failed to meet that burden. Id. at 35 (quoting A.R.S. Inc. v. United States, 157 Ct.Cl. 71, 76 (1962)).


 

The Government responds that the new or additional charges provision did not “remain in force after the expiration or termination of the contracts,” and that “[s]uch permanence should not be inferred.” Appellee’s Br. 23; see also id. (quoting Consumers Ice Co. v. United States, 475 F.2d 1161, 1166–67 (Ct.Cl.1973) (describing “a judicial reluctance to lock parties into a given set of rights and obligations for long or indefinite periods without some clear indication that this was actually intended by the parties”)). The parties’ stipulation is adequate to prove release, the Government contends, because the stipulation “admits ... that ‘all other issues concerning these contracts were settled between the parties in the late 1940s.’ ” Appellee’s Br. 43 (quoting J.A. 640 ¶ 609).


 

[5] [6] [7] The Court of Federal Claims erred in holding the Government met its burden to prove release. “Once the facts of breach are established, the defendant has the burden of pleading and proving any affirmative defense that legally excuses performance.” Stockton E. Water Dist. v. United States, 583 F.3d 1344, 1360 (Fed.Cir.2009) (internal quotation marks and citation omitted); see also R. Ct. Fed. Cl. 8(c)(1) (“In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, including ... release.”). “[T]he burden of proving the validity and applicability of release is on the defendant.” A.R.S. Inc., 157 Ct.Cl. at 76. The two facts relied upon by the Government—termination and settlement of all claims—do not satisfy its burden to prove release of the Oil Companies’ claims for CERCLA indemnification.


 

[8] The Oil Companies brought these claims under the CSA, which is meant to ensure “speedy and equitable final settlement of claims under terminated war contracts. *1298 ” 41 U.S.C. § 101 (2006) (emphasis added), repealed and replaced by An Act To Enact Certain Laws Relating to Public Contracts, Pub.L. No. 111–350, § 6, 124 Stat. 3677, 3854 (Jan. 4, 2011); see also id. § 103(h) (“ ‘[T]ermination claim’ means any ... claim under a terminated war contract....”). The CSA allows posttermination indemnification claims, such as the Oil Companies’ claims on the terminated avgas contracts, “ ‘so long as the expenditure arose on account of the contractor’s performance under the contract, and the expenditure is not otherwise excluded from payment by other provisions.’ ” Ford Motor Co., 378 F.3d at 1320 (quoting Houdaille Indus., Inc. v. United States, 151 F.Supp. 298, 312 (Ct.Cl.1957)); see also id. at 1319 (“[T]he CSA explicitly contemplated later-arising claims, and set no period of limitations.”).


 

Houdaille, for example, involved a World War II procurement contract in which the Government agreed to reimburse the contractor for, inter alia, its reasonable costs and expenditures resulting from contract termination. Houdaille, 151 F.Supp. at 300. The contract was terminated in 1946, and the contractor “paid $420,212.46 more in [unemployment insurance] contributions because of its experience under [the contract] than it would have if its contribution rate was based only on the operations of its three normal peacetime plants.” Id. at 305. The Houdaille court rejected the Government’s argument that “there [was] no authority” to reimburse costs “after the contract had expired,” finding the expenses were reimbursable because they “arose on account of plaintiff’s operation under the contract.” Id. at 312. The court also held the contractor’s indemnification claim was not barred by release, id. at 310, making it clear that a contract termination is not the same as a general release. In this case, the CERCLA costs for which the Oil Companies now seek indemnification arose, at least in part, from the production of avgas pursuant to the avgas contracts. The fact that the costs were not imposed until after the contracts were terminated does not bar the Oil Companies’ CSA claims.


 

The Government nonetheless argues that the parties’ settlement of all issues concerning the avgas contracts amounts to a general release of claims for reimbursement. It contends this case is distinguishable from DuPont and Ford Motor Co., where the Termination Agreements expressly preserved the contractor’s indemnification claims. See DuPont, 365 F.3d at 1373–74 (The Termination Supplement preserved all indemnification claims and “apparently included no termination or expiration date.”); Ford Motor Co., 378 F.3d at 1319 (“The Termination Agreement ... includes all claims ‘not now known’ arising from performance of the War Contract.”). The Government maintains there is no indication that the settlement agreements in this case include any analogous promises to allow future indemnification claims. Just as the contract in DuPont was “no longer in effect, having been supplanted by the Termination Supplement,” DuPont, 365 F.3d at 1373, the Government maintains the avgas contracts in this case are “no longer in effect,” having been supplanted by the settlement agreements of “all other issues.” Appellee’s Br. 42–44. According to the Government, the terminated and settled avgas contracts cannot support any new indemnification claim; such a claim would have to be based on the settlement agreements, which are not in the record.


 

[9] The parties’ stipulation that “all other issues” were settled does not satisfy the Government’s burden to prove a general release. See J.A. 640. A settlement between two parties may resolve all then-existing issues without discharging any and all obligations between the parties. *1299 See Restatement (Second) of Contracts § 284(1) (“A release is a writing providing that a duty owed to the maker of the release is discharged immediately or on the occurrence of a condition.”). In Ford Motor Co., for example, all issues had been settled, but not all rights were released; the parties agreed to allow future indemnification claims under the contract. 378 F.3d at 1319–20. It is the Government’s burden to prove the settlement agreements released future claims under the avgas contracts, A.R.S. Inc., 157 Ct.Cl. at 76, and the Government has failed to establish the content of those settlement agreements. The Government has not shown that the termination and settlement in this case amount to a general release of the Oil Companies’ claims for reimbursement of new or additional charges. The Court of Federal Claims therefore erred in holding the Oil Companies’ contract claims were released.


 

III. The Court of Federal Claims Erred in Holding the Anti–Deficiency Act Barred the Oil Companies’ Indemnification Claims


The final independent basis for the Court of Federal Claims’ grant of summary judgment in favor of the Government was that any indemnification promise broad enough to encompass future CERCLA liability was an unenforceable violation of the Anti–Deficiency Act (“ADA”).


 

[10] The ADA provides, in relevant part:


No executive department or other Government establishment of the United States shall expend, in any one fiscal year, any sum in excess of appropriations made by Congress for that fiscal year, or involve the Government in any contract or other obligation for the future payment of money in excess of such appropriations unless such contract or obligation is authorized by law.


31 U.S.C. § 665 (1940) (now revised and codified at 31 U.S.C. § 1341) (emphasis added). “[A]bsent an express provision in an appropriation for reimbursement adequate to make such payment, [the ADA] proscribes indemnification on the grounds that it would constitute the obligation of funds not yet appropriated.” Cal.–Pac. Utils. Co. v. United States, 194 Ct.Cl. 703, 715 (1971). In Chase v. United States, for example, the plaintiff sought damages under a building lease entered into with the Postmaster General. 155 U.S. 489, 490, 15 S.Ct. 174, 39 L.Ed. 234 (1894). The Supreme Court held the Postmaster General was authorized to enter into contracts on behalf of the United States only if “authorized by law, or ... under an appropriation adequate to its fulfil[l]ment.” Id. at 502, 15 S.Ct. 174. Because “[t]here is no claim that the lease in question was made under any appropriation whatever, ... the only inquiry is whether the contract of lease was ‘authorized by law,’ within the meaning of the [ADA].” Id. (holding the contract was not authorized by law).


 

The inquiry at the Court of Federal Claims likewise centered on whether the indemnification provisions at issue were “authorized by law.” Before this court, however, the parties and amicus disagree on a preliminary question: whether the DSC was subject to the ADA in the first place. The Oil Companies argue that “DSC’s contracts were not funded through appropriations,” and contend the ADA thus does not apply. Appellants’ Br. 39 (citing GAO, Reference Manual of Government Corporations, S. Doc. No. 86 (1945); J.A. 420 (DSC “did not receive direct annual appropriations.”)). Amicus American Fuel & Petrochemical Manufacturers (“AFPM”) elaborates that the DSC “was funded through borrowings and retained earnings, not through Congressional appropriations and had no borrowing limit.” *1300 11 AFPM Br. 20. The Oil Companies and AFPM therefore contend that the new or additional charges provision in the avgas contracts is not subject to the ADA.


 

This preliminary question—whether the DSC is subject to the ADA—was not raised before the Court of Federal Claims, where both parties assumed the applicability of the ADA and only disputed whether the indemnification provision was authorized pursuant to the ADA. See Shell Remand Decision, 108 Fed.Cl. at 438. By failing to raise this issue below, the Oil Companies waived their argument that the ADA is inapplicable to the DSC. See Harris Corp. v. Ericsson Inc., 417 F.3d 1241, 1263 (Fed.Cir.2005). Like the Court of Federal Claims, this court assumes the ADA applies and limits the inquiry to whether the relevant indemnification provision was “authorized by law.”

 

The Oil Companies argued before the trial court that the ADA did not bar recovery, because the new or additional charges provision was “authorized by” the First War Powers Act and implementing Executive Orders 9024 and 9001. The Court of Federal Claims held “that none of these sources provided the requisite ADA waiver that would have allowed the Government to indemnify the Oil Companies.”12 Shell Remand Decision, 108 Fed.Cl. at 437. On appeal, the Oil Companies contend the Court of Federal Claims wrongly required them to prove an ADA “waiver” when the ADA only requires authorization for the relevant provision. They maintain the authority granted to the President in the First War Powers Act, and delegated to the DSC through implementing Executive Orders 9024 and 9001, authorized the avgas contracts’ new or additional charges provision.


 

Both parties agree that Title II of the First War Powers Act, enacted in 1941, granted the President the power to “authorize any department or agency” to enter into contracts that would otherwise violate the ADA, “whenever he deems such action would facilitate the prosecution of the war.” Pub.L. No. 77–354, ch. 593, § 201, 55 Stat. 838, 839 (1941). The parties disagree, however, whether the President delegated this authority to the DSC in Executive Orders 9024 and 9001. In Executive Order 9024, President Roosevelt invoked the “authority vested in [him] by the Constitution and statutes of the United States,” to establish the WPB and grant the WPB Chairman the power to, inter alia, “[d]etermine the policies, plans, procedures, and methods of the several Federal departments, establishments, and agencies in respect to war procurement and production, including purchasing, contracting, specifications, and construction.” 7 Fed.Reg. 329, 330 ¶ 2(b) (Jan. 17, 1942). In a February 13, 1942, letter, the WPB Chairman then delegated to the OPC the authority “to determine ... the price at which [avgas] is to be purchased, the capacity of the particular refiner to perform *1301 and the technical details of the particular contract,” and delegated to the DSC the authority “to determine ... the other terms and the form of such [avgas] contracts.” J.A. 400.


 

[11] By invoking authority from the “statutes of the United States,” Executive Order 9024 delegates to the WPB the authority under the First War Powers Act to authorize indemnification provisions otherwise barred by the ADA. Moreover, the Chairman’s letter to the DSC delegating the authority to determine “the other terms and the form of such [avgas] contracts” transfers that authority to the DSC. Contrary to the Government’s objection that Executive Order 9024 does not mention contracting, it clearly directs the WPB Chairman to direct “the policies, plans, procedures, and methods” with respect “to war procurement and production, including purchasing, contracting, specifications, and construction.” This delegation is sufficient to authorize the indemnification provisions at issue under the ADA.


 

Indeed, the DuPont court found that a similar provision in the CSA was sufficient to authorize otherwise prohibited indemnification agreements. The relevant portion of the CSA stated:


Each contracting agency shall have authority, notwithstanding any provisions of law other than contained in this chapter, (1) to make any contract necessary and appropriate to carry out the provisions of this chapter; (2) to amend by agreement any existing contract, either before or after notice of its termination, on such terms and to such extent as it deems necessary and appropriate to carry out the provisions of this chapter; and (3) in settling any termination claim, to agree to assume, or indemnify the war contractor against, any claims by any person in connection with such termination claims or settlement.


41 U.S.C. § 120(a) (1946) (emphasis added). The CSA did not expressly mention the ADA, but this court nonetheless reasoned that the “bestowal of contracting authority ‘notwithstanding any provisions of law other than contained in this chapter’ ” was sufficient to authorize indemnification pursuant to the ADA. DuPont, 365 F.3d at 1375. Similarly, although Executive Order 9024 does not expressly state that the Chairman of the WPB (and, in turn, the DSC) can expend unappropriated funds otherwise in violation of the ADA, it is a broad delegation of contracting authority that impliedly invokes the President’s authority under the First War Powers Act to bypass the ADA’s restrictions. The Court of Federal Claims therefore erred in holding that the ADA rendered the indemnification provision unenforceable.


 

The Government nevertheless argues the DSC was at all times subject to prior Executive Order 8512, which stated: “No agency shall make expenditures or involve the Government in any contract or other obligation for the future payment of money in excess of the amount currently available therefor under the apportionments so approved or revised.” Appellee’s Br. 46 (quoting 5 Fed.Reg. 2,849 (Aug. 15, 1940)) (internal quotation marks omitted). Although Executive Order 9024 provides that all prior “conflicting” Executive Orders “are hereby superseded,” the Government argues the terms of Executive Order 9024 do not conflict with Executive Order 8512, whose prohibition thus remained in effect. To the contrary, however, Executive Order 9024 delegates the President’s general contracting authority to the WPB “[b]y virtue of the authority vested in [the President] by the ... statutes of the United States.” Such statutes include the First War Powers Act’s authority to enter into contracts that would otherwise violate the ADA. Delegating authority to bypass the ADA conflicts *1302 with Executive Order 8512, which prohibited contracts in excess of then-current appropriations. Executive Order 8512 thus does not control in this case.


 

Because the new or additional charges provision was authorized by the First War Powers Act, as delegated to the DSC through Executive Order 9024 and the WPB Chairman’s letter, there is no need to consider whether the President also delegated such authority under Executive Order 9001. The Court of Federal Claims’ holding that the ADA prohibited reimbursement of new or additional charges is therefore reversed.


 

Each of the three independent bases for denying the Oil Companies’ reimbursement claims has been reversed, making it appropriate to enter summary judgment in favor of the Oil Companies with respect to breach of contract liability. The sole remaining issue is whether the Court of Federal Claims correctly determined that genuine disputed facts prevented granting summary judgment with respect to damages.


 

IV. The Court of Federal Claims Correctly Held That Disputed Facts Prevent Granting the Oil Companies’ Motion for Summary Judgment on Damages


The Court of Federal Claims found there were “factual questions” regarding “what portion of the non-benzol waste [ (i.e., the spent alkylation acid and the non-benzol acid sludge) ] was created ‘by reason of’ the avgas program.” Shell Remand Decision, 108 Fed.Cl. at 448. On appeal, the Oil Companies argue this court should award 100% of their CERCLA costs on the ground that the Government is collaterally estopped from arguing that anything less than 100% of the non-benzol acid waste was due to the avgas contracts.


 

The Oil Companies rely on the decision of the district court in the CERCLA litigation, which found “that 100 percent of the non-benzol waste at the McColl Site is attributable to the avgas program.” Shell II, 13 F.Supp.2d at 1026. The Oil Companies argue the district court’s attribution “finding is binding on the Government as a matter of issue preclusion.” Appellants’ Br. 56 (quoting United States v. Mendoza, 464 U.S. 154, 158, 104 S.Ct. 568, 78 L.Ed.2d 379 (1984) (“[O]nce a court has decided an issue of fact or law necessary to its judgment, that decision is conclusive in a subsequent suit based on a different cause of action involving a party to the prior litigation.”)). The district court’s finding was not final, however, but rather was reversed by the Ninth Circuit. Shell III, 294 F.3d at 1048–49. The Ninth Circuit instead held the Government was not an “arranger” for the non-benzol waste, and thus did not reach the question of how much non-benzol waste was attributable to the avgas program. Id. The final decision in Shell III thus did not resolve the attribution issue and cannot serve as the basis for issue preclusion. See Laguna Hermosa Corp. v. United States, 671 F.3d 1284, 1288 (Fed.Cir.2012) (issue preclusion requires, inter alia, that “resolution of the issue was essential to a final judgment in the first action”) (internal quotation marks and citations omitted).


 

The Oil Companies contend the district court’s nonbenzol attribution analysis was necessary to the Ninth Circuit’s holding because the Ninth Circuit affirmed the district court’s apportionment analysis with respect to the benzol waste. This argument confuses the district court’s attribution holding (based on the factual question of how much acid waste was caused by the avgas program) with its apportionment holding. In the latter, the district court identified multiple reasons why 100% of the waste for which the Government was an “arranger” (both the benzol and non-benzol waste) should be equitably *1303 apportioned to the Government: (1) it would properly place the costs of war on society as a whole, and (2) it would reflect the Government’s role in limiting reprocessing facilities and access to tank cars. Shell II, 13 F.Supp.2d at 1027. The Ninth Circuit affirmed this apportionment analysis with respect to the benzol waste.


 

This equitable apportionment holding is distinct from the issue of attribution relevant in this case: how much of the acid waste dumped at the McColl site was “by reason of” the avgas program. The Ninth Circuit did not rely on or incorporate the district court’s attribution holding with respect to the non-benzol waste, and instead stated “[t]he undisputed facts indicate that the Oil Companies ... dumped acid waste from operations other than avgas production at the McColl site.” Shell III, 294 F.3d at 1062 (emphasis added). In short, the prior CERCLA litigation does not preclude the Government from challenging the amount of acid waste attributable to the avgas contracts.


 

[12] Absent collateral estoppel, the Oil Companies do not contest the trial court’s finding of a genuine dispute regarding how much of the acid waste at the McColl site resulted from the avgas contracts, nor does this court discern any error. See, e.g., J.A. 569 (“Kerosene and lubricating oils were also acid treated” and “produced acid sludge.”); J.A. 572 (The McColl site “contains acid sludge resulting from the treatment of civilian and military petroleum products.”). The case is remanded for the Court of Federal Claims to determine how much acid waste at the McColl site was “by reason of” the avgas contracts.


 

CONCLUSION


For the foregoing reasons, this court reverses the Court of Federal Claims’ grant of summary judgment with respect to breach of contract liability, and remands for a trial on damages.


 

REVERSED AND REMANDED


 

REYNA, Circuit Judge, dissenting.


The majority concludes that a “Taxes” clause in several contracts for high-octane aviation gas (“avgas”) should be broadly interpreted to require the United States to indemnify the Oil Companies for a CERCLA judgment covering restoration efforts of the McColl acid waste site more than fifty years after the completion of the contracts. I do not interpret the “Taxes” clause as a general indemnification clause that captures production-related costs. For this and the other reasons set forth below, I respectfully dissent.


 

I.


This appeal arises following the Oil Companies’ failure to recover the McColl site clean-up costs through the CERCLA litigation that took place in California. The CERCLA regime allows a party that is financially responsible for the clean-up costs of environmental contamination to seek contribution from other responsible parties. 42 U.S.C. § 9613(f)(1). District courts thus have broad discretion to resolve contribution claims “using such equitable factors as [they] determine[ ] are appropriate.” Id.; see also Boeing Co. v. Cascade Corp., 207 F.3d 1177, 1187 (9th Cir.2000) (noting that CERCLA “gives district courts discretion to decide what factors ought to be considered, as well as the duty to allocate costs according to those factors”). After failing to achieve a satisfactory outcome under CERCLA’s equitable considerations, the Oil Companies now seek recovery through a different avenue—a breach of contract action. In doing so, they breach the four corners of their avgas contracts by asking this court to interpret the “Taxes” clause as a catch- *1304 all indemnification provision. Such an interpretation, in my view, has no basis in the plain language of the clause or the overall scope of the contract. I would therefore affirm the decision of the Court of Federal Claims and hold that the “Taxes” clause was intended by the parties to be nothing more than a price-adjustment mechanism covering additional or unanticipated tax-related burdens assessed by reason of avgas production.1

 

“Contract interpretation is a question of law, which [the court] review [s] without deference.” 1st Home Liquidating Trust v. United States, 581 F.3d 1350, 1355 (Fed.Cir.2009); TEG–Paradigm Envtl., Inc. v. United States, 465 F.3d 1329, 1336 (Fed.Cir.2006). “In the case of contracts, the avowed purpose and primary function of the court is the ascertainment of the intention of the parties.” Alvin Ltd. v. U.S. Postal Serv., 816 F.2d 1562, 1565 (Fed.Cir.1987). Contract interpretation begins with the language of the written agreement, which must be given “[its] ordinary meaning unless the parties mutually intended and agreed to an alternative meaning.” Harris v. Dep’t of Veterans Affairs, 142 F.3d 1463, 1467 (Fed.Cir.1998). We may not resort to extrinsic evidence “to create an ambiguity where a contract was not reasonably susceptible of differing interpretations at the time of contracting.” Metric Constructors, Inc. v. Nat’l Aeronautics & Space Admin., 169 F.3d 747, 752 (Fed.Cir.1999); see also Coast Fed. Bank, FSB v. United States, 323 F.3d 1035, 1038 (Fed.Cir.2004) (en banc).


 

Under the “Taxes” clause of the avgas contracts, the Government agreed to reimburse the Oil Companies for “any new or additional taxes, fees, or charges” that may be imposed “by reason of” the production, sale, and delivery of avgas. Shell Oil Company’s contract, dated April 10, 1942, is representative of all the avgas contracts at issue here and provides:


XII. Taxes


a) Buyer shall pay in addition to the prices as established in Sections IV and V hereof, any new or additional taxes, fees, or charges, other than income, excess profits, or corporate franchise taxes, which Seller may be required by any municipal, state, or federal law in the United States or any foreign country to collect or pay by reason of the production, manufacture, sale or delivery of the commodities delivered hereunder. Buyer shall also pay any such taxes on crude petroleum, or the transportation thereof, to the extent such taxes result in increased cost of the commodities delivered hereunder not compensated for by Section V hereof.


J.A. 111–12 (Shell Oil Co. Contract, Apr. 10, 1942) (emphasis added).


 

The majority’s conclusion that CERCLA liability is covered by this clause hinges on an isolated interpretation of the word “charges.” The majority engages in a lengthy discussion of the plain meaning of “charges” and concludes that it is synonymous with “costs.” Maj. Op. at 1291–93. The majority then proceeds to hold that the “Taxes” clause requires the Government to reimburse the Oil Companies for costs of any and all type, regardless of how they were incurred, as long as those costs arise “by reason of” the production and delivery of avgas.


 

Such an interpretation ignores the contractual character and import of the “Taxes” clause. When read as a whole, the contract signals that the parties, at the *1305 time they entered into the contract, intended the “Taxes” clause to be read as a price-adjustment mechanism covering unexpected tax-related burdens. First, the clause is titled “Taxes.” Second, the clause uses the term “such taxes” several times to refer back to the broader category of “taxes, fees, or charges.” Third, the specific exclusions from “taxes, fees, or charges” are all income and related taxes, including “income, excess profits, [and] corporate franchise taxes.” Finally, the clause provides that the payment of “new or additional taxes, fees, or charges” will be in addition to the prices established in the “Price and Payment” (Section IV) and “Price Escalation” (V) clauses of the contract. The term “charges” should thus be interpreted consistently and in harmony with the broader operation of the “Taxes” clause as a price-adjustment mechanism.


 

The majority summarily dismisses these textual signals in favor of an isolated and overly-broad interpretation of the singular term “charges” to conclude that “[t]he plain language of the new or additional charges provision” must encompass CERCLA liability. Maj. Op. at 1293. In doing so, the majority ignores the trial court’s use of the noscitur a sociis canon of interpretation, which “is just an erudite (or some would say antiquated) way of saying what common sense tells us to be true: ‘[A] word is known by the company it keeps.’ ” James v. United States, 550 U.S. 192, 222, 127 S.Ct. 1586, 167 L.Ed.2d 532 (2007) (Scalia, J., dissenting) (alteration in original) (quoting Jarecki v. G.D. Searle & Co., 367 U.S. 303, 307, 81 S.Ct. 1579, 6 L.Ed.2d 859 (1961)). Indeed, contract terms must be construed, not in isolation, but as a whole and in a way that gives effect to the surrounding context. NVT Techs., Inc. v. United States, 370 F.3d 1153, 1159 (Fed.Cir.2004) (noting that a contract must “be considered as a whole and interpreted so as to harmonize and give reasonable meaning to all of its parts”); Metric Constructors, 169 F.3d at 752 (“Before arriving at a legal reading of a contract provision, a court must consider the context and intentions of the parties.”). “The context and subject matter of a contract may indicate that an ordinary word or phrase has an unusual meaning in a given sentence.” 11 Richard A. Lord, Williston on Contracts § 32:6 (4th ed. 1999 & Supp.2009). “[I]t is questionable whether a word has a meaning at all when divorced from the circumstances in which it is used.” E. Allen Farnsworth, Contracts 454 (4th ed.2004). Here, the majority’s interpretation ignores the plain meaning of the text, fails to give harmony to the contracts as a whole, and is overall unreasonable.


 

For example, the majority dismisses, in a footnote, any reliance on the title of the clause (“Taxes”) as evidence of the clause’s fairly narrow tax-related meaning. Maj. Op. at 1293–94 n. 9. The majority notes that the Supreme Court tends to “place[ ] less weight on” captions, headings and titles when construing statutory provisions. Id. (quoting Lawson v. FMR LLC, No. 12–3, ––– U.S. ––––, 134 S.Ct. 1158, 1169, 188 L.Ed.2d 158 (2014)). This principle, which is often used when “the [statutory] text is complicated and prolific,” nevertheless recognizes that a heading can be a helpful “ ‘short-hand reference to the general subject matter’ of the provision.” Lawson, 134 S.Ct. at 1169 (quoting Trainmen v. Baltimore & Ohio R. Co., 331 U.S. 519, 528, 67 S.Ct. 1387, 91 L.Ed. 1646 (1947)). Hence, Supreme Court precedent supports a finding that the parties intended for the “general subject matter” of this clause to cover “Taxes” and tax-related items.


 

The majority rejects the Government’s comparison of the “Taxes” clause to the terms of other contemporaneous contracts as an improper reliance on extrinsic evidence in the absence of an “established *1306 ambiguity.” Maj. Op. at 1295. At the same time, the majority itself informs its broad interpretation of the “Taxes” clause by heavily relying on extrinsic evidence. As the majority notes:


World War II and the stark necessity of increased avgas production are the circumstances surrounding the formation of the avgas contracts. The Government was in a position of near-complete authority over existing refineries, but needed the Oil Companies’ cooperation to construct new production facilities to meet the extraordinary demand for avgas.


Maj. Op. at 1296 (emphasis original). The majority concludes that “[t]hese circumstances confirm that the new or additional charges provision must be interpreted to require reimbursement for the Oil Companies’ CERCLA costs arising from avgas production.” Id. The majority thus justifies its broad interpretation of the “Taxes” clause not on the language of the clause itself but on a weighing of the equities in light of the wartime circumstances, subject matter not in the record before us and certainly not reflected by the terms of the contract. I believe that reliance on unsupported historical and social anecdotes should not trump the plain meaning of the contract terms and, in this case, transform a straightforward “Taxes” clause into a catch-all indemnification provision. See, e.g., City of Oxnard v. United States, 851 F.2d 344, 347 (Fed.Cir.1988) (noting that the contract language is the best evidence of the parties’ intent and should take precedence over any “subjective intent of one of the parties, if contrary to the unambiguous and reasonable text of the written contract”).


 

II.


Even if the “Taxes” clause could be interpreted to encompass certain non-tax-related costs, the majority does not adequately explain why the clause should be extended to indemnify CERCLA liability. As we have previously noted:


In order for a pre-CERCLA indemnification clause to cover CERCLA liability, courts have held that the clause must be either [1] specific enough to include CERCLA liability or [2] general enough to include any and all environmental liability which would, naturally, include subsequent CERCLA claims.


E.I. Du Pont de Nemours & Co. v. United States, 365 F.3d 1367, 1373 (Fed.Cir.2004) (quoting Elf Atochem N. Am. v. United States, 866 F.Supp. 868, 870 (E.D.Pa.1994)). As we noted in DuPont, “CERCLA evolved from the doctrine of common law nuisance” and is thus similar to tort-based liability claims. DuPont, 365 F.3d at 1373. CERCLA gives the President broad power to direct the Government to clean up a hazardous waste site itself or to command the responsible parties to do so. See Cooper Indus., Inc. v. Aviall Servs., Inc., 543 U.S. 157, 160, 125 S.Ct. 577, 160 L.Ed.2d 548 (2004). Responsible parties may thus satisfy their CERCLA liability by means other than cash payments to governmental entities. Had the Oil Companies self-performed the clean-up efforts at the McColl Site, they would have even less of a basis to argue that the clean-up costs are encompassed by the “Taxes” clause because the clause covers only “charges” the contractor was required by a government entity “to collect or pay.”

 

Here, nothing in the plain language of the avgas contracts indicates that the parties intended for the “Taxes” clause to “allocate [generally] all possible liabilities” among themselves, much less to allocate specifically the risks of environmental liability. Id. The “Taxes” clause is devoid of any language that resembles the broad indemnification provisions considered by our decisions in DuPont and Ford Motor Co. See DuPont, 365 F.3d at 1367; Ford *1307 Motor Co. v. United States, 378 F.3d 1314, 1314 (Fed.Cir.2004). In DuPont, we held that the Government’s agreement “to hold [DuPont] harmless against any loss, expense ... or damage ... of any kind whatsoever ” was sufficient to include CERCLA liability. 365 F.3d at 1372 (emphasis added). In Ford Motor Co., we similarly held that CERCLA liability was covered by a provision requiring reimbursement of all “allowable costs,” including “loss or destruction of or damage to property as may arise out of or in connection with the performance of the work under this contract.” 378 F.3d at 1319 (emphasis added). No such provision exists in this case.


 

Yet, the majority’s entire analysis rests on the conclusion that a term requiring payment of “charges” or “costs” is sufficient to require broad indemnification. Maj. Op. at 1294. But the “Taxes” clause lacks any reference to concepts indicating that the parties intended to enter into a broad indemnity provision; terms like “loss,” “damage,” “liability,” “destruction,” “indemnify,” “hold harmless,” and “injury” are nowhere to be found. Although I agree with the majority that no “special words” are required to give effect to a promise of indemnification, id., that does not mean that the contract can be devoid of any objective indicia of the parties’ intent to generally allocate liability between them. See, e.g., City of Oxnard, 851 F.2d at 347. In my view, the avgas contracts lack any evidence of such intent.


 

If history serves a purpose in this case, it is to show that in the 1940s, as today, avgas production results in byproducts, some of which are wastes. Waste created in the production of petrochemicals represents a cost on the producer, in this case the Oil Companies. That the contracts are silent on who bears the cost related to the production and disposal of avgas-related byproducts indicates that the parties intended the cost to be borne by the Oil Companies.


 

Indeed, the plaintiffs in this case are sophisticated companies that “surely would know how to [negotiate and] draft broad hold harmless indemnification clauses extending in perpetuity if that were their intent,” even during wartime. Shell Remand Decision, 108 Fed.Cl. at 425. Our previous decisions in DuPont and Ford Motor Co. provide evidence of this very fact. The Oil Companies’ best opportunity to recover their clean-up costs from the Government was through the CERCLA litigation in California, and they should not now be allowed to recover by fitting a square peg into a round hole. The majority errs by interpreting a straightforward “Taxes” clause as a catch-all indemnification provision. Therefore, I must dissent.
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		1



		“ ‘There are no new problems in the law, only forgotten solutions[,] and the issues which arose yesterday will always arise again tomorrow.’ ” Jeremy Rabkin & Ariel Rabkin, Navigating Conflicts in Cyberspace: Legal Lessons from the History of War at Sea, 14 Chi. J. Int’l L. 197, 198 (2013) (quoting Evan J. Wallach, Partisans, Pirates, and Pancho Villa: How International and National Law Handled Non–State Fighters in the “Good Old Days” Before 1949 and That Approach’s Applicability to the “War on Terror,” 24 Emory Int’l L.Rev. 549, 552–53 (2010)).






		2



		“At least since the transformation of navies from coal to diesel fuels in the early twentieth century availability of sources of petroleum products has been recognized by great powers as vital to their national interest.” Evan J. Wallach, The Use of Crude Oil by an Occupying Power as a Munition de Guerre, 41 INT’L & COMP. L.Q. 287, 287 (1992); see also John W. Frey & H. Chandler Ide, A History of the Petroleum Administration for War 1 (1946), available at J.A. 431 (“World War II, from beginning to end, was a war of oil.”).






		3



		At least some of the avgas contracts provided for loans to the Oil Companies to expand avgas production facilities, and required the Oil Companies to use “best efforts” to complete such construction as quickly as possible. See, e.g., J.A. 97, 106 (1942 Shell contract) (promising to “maintain work on the expansion day and night”).






		4



		After the war, the new avgas production facilities’ usefulness was questionable; avgas consumption in the United States dropped to 70,000 barrels a day. Over time, however, the Oil Companies identified new uses for these facilities. The DSC was dissolved in 1945, and the RFC was dissolved in 1957, at which time the RFC transferred all relevant liabilities and obligations to the General Services Administration. See Reorganization Plan No. 1 of 1957, 71 Stat. 647 (1957).






		5



		The increase in sulfuric acid use did not match the increase in avgas production because the Oil Companies discovered a method of processing avgas that used far less sulfuric acid than had previously been necessary.






		6



		Even if the Government’s proposed definition is not synonymous with “costs,” it plainly includes CERCLA liability costs: “[T]he costs at issue were ‘amount[s]’ the Oil Companies ‘paid to receive ... service[s],’ specifically the removal of hazardous substances from the McColl Site and remediation of their effects.” Reply Br. 4.






		7



		The dissent offers no different meaning. It agrees with the trial court’s application of the noscitur a sociis canon of interpretation, but does not appear to adopt the trial court’s definition of “charges” as an encumbrance or lien. See Dissenting Op. at 1305. By nevertheless concluding that the new or additional charges provision only covers “ ‘Taxes’ and tax-related items,” id. at 1305–06, the dissent gives no effect to the parties’ inclusion of “charges” in that provision, Metric Constr., Inc. v. Nat’l Aeronautics & Space Admin., 169 F.3d 747, 754 (Fed.Cir.1999) (“Courts prefer ... an interpretation of a contract that gives effect to all its terms and leaves no provision meaningless.”).
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		Nor does the Government contend the ARCO contracts should be construed differently than the other contracts that lack any reference to “charges” imposed by a tax authority.
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		The dissent places great weight on other “textual signals,” including the title of the provision (“Taxes”) and other portions of the text referring to “taxes, fees and charges” as “such taxes.” See Dissenting Op. at 1304–05. With respect to the former, the Supreme Court recently emphasized that it “has placed less weight on” headings and titles, especially when their “under-inclusiveness ... is apparent.” Lawson v. FMR LLC, ––– U.S. ––––, 134 S.Ct. 1158, 1169, 188 L.Ed.2d 158 (2014). Because the “Taxes” heading omits the “fees” and “charges” that are also addressed by the new or additional charges provision, it is under-inclusive. It is “ ‘but a shorthand reference to the general subject matter’ of the provision, ‘not meant to take the place of the detailed provisions of the text.’ ” Id. (quoting Trainmen v. Balt. & Ohio R. Co., 331 U.S. 519, 528, 67 S.Ct. 1387, 91 L.Ed. 1646 (1947)). Moreover, aside from reciting the trial court’s reasoning, the Government’s briefing to this court did not rely on the title of the “Taxes” clause, nor on the references to “such taxes.” Like the other portions of the contract discussed above, these textual indicators do not alter the plain scope of the new or additional charges provision.
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		The United States objects to this and other material located at Joint Appendix pages 914 to 2003 and 2011 to 2026, which was not before the trial court in this case. Although the objected-to material is helpful for context and background, this court nowhere accords it determinative weight.
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		The RFC, of which the DSC was a subsidiary, was capitalized with $500 million in capital stock subscribed by the United States, but was otherwise funded primarily by debt and retained earnings. J.A. 1429; see also 15 U.S.C. § 602 (1940). The RFC was authorized to charter a subsidiary “on such terms and conditions as [the RFC] may determine.” 15 U.S.C. § 606b (1940). In August 1940, the RFC chartered the DSC, vesting it with authority “to borrow money and issue its secured or unsecured obligations therefore.” J.A. 1447–48; see also J.A. 1440, 1443–44 (DSC borrowed over $6 billion and earned enough to repay approximately $4.8 billion back after the war.).
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		Before the Court of Federal Claims, the Oil Companies also contended that the requisite authorization was provided by the National Defense Act of 1916 and a June 1941 amendment to the charter of the DSC, Shell Remand Decision, 108 Fed.Cl. at 437, but do not raise these arguments on appeal.






		1



		I do not interpret the “Taxes” clause as allowing the Oil Companies to recover their CERCLA costs, I do not address the Court of Federal Claims’s conclusion that recovery is also precluded by general release and the Anti–Deficiency Act.
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I.	INTRODUCTION

In this April 2014 Federal Circuit decision, a panel majority decided that, under World War II contracts, Oil Companies could recover from the Government environmental remediation or CERCLA costs arising decades later from the production of aviation gas (“avgas”) desperately needed for the war effort.  The court found that the reference to “charges” in a contract clause entitled “Taxes,” provided a basis for recovery.  The clause read in part as follows:

Buyer shall pay in addition to the prices as established …any new or additional taxes, fees, or charges, other than income, excess profits, or corporate franchise taxes, which seller may be required by any municipal, state, or federal law in the United States or any foreign country to collect or pay by reason of the production, manufacture, sale or delivery of the commodities delivered hereunder.

(The full text of the clause is quoted in the attached decision). A dissenter disagreed with the majority’s interpretation, principally of the word “charges,” considered the provision a “straight forward” “Taxes” clause, and declared the contract “silent” on the issue, which precluded recovery by the Oil Companies.[footnoteRef:2] [2:    The dispute also involved interesting issues whether, assuming the contract terms provided for recovery, a) the Oil Companies had relinquished their contract rights when settling the termination of the contracts, and/or b) the Anti-Deficiency Act barred recovery.  The focus of paper is, however, on the contract interpretation issues.] 


II.	FACTUAL BACKGROUND

High-octane avgas was “the most critically needed refinery product” during World War II and was essential to the war effort.  Existing production was far short of the massive quantities needed.  The Government recognized that ‘[i]t is essential, in the national interest that the supplies of all grades of aviation gasoline for military, defense, and civilian uses be increased immediately to the maximum.”  The Government exercised substantial war time regulatory control over almost every aspect of the petroleum industry, including authority to impose obligatory orders, with non-compliance subject to criminal sanctions, and to allocate any material or facility as necessary to fight the war.

In 1942 and 1943, the Government – acting through Government corporations and under the authority of the War Production Board (WPB) and the Petroleum Administration for War (PAW) entered into the avgas contracts with the Oil Companies.  The contracts called for production of vast quantities of avgas and the expansion of production facilities.  The three-year contracts provided negotiated prices at low profit margins, but also contained price-adjusting measures depending on the Oil Companies’ costs.  The contracts required payment of  “any now existing taxes, fees, or charges” and to reimburse for “any new or additional taxes, fees, or charges.”  As testified by the Chief Legal Counsel of PAW to the House Appropriations Committee, the avgas contracts “assured the manufacturer of his costs, plus a fair but moderate profit.”

The arrangement between the Oil Companies and the Government was, as described by the majority opinion, “a cooperative endeavor in which the Oil Companies worked to achieve the Government’s goal of maximizing avgas production and the government assumed the risks of such increased production.”  This effort increased avgas production from approximately 40,000 barrels per day in 1941 to 514,000 barrels per day in 1945.

Unfortunately, this effort required chemical processes that produced toxic waste.  Avgas starts with an ordinary gasoline base and is enhanced by alkylation, a process that used 98% sulfuric acid as a catalyst.  A resulting by-product is spent alkylation acid, which further diluted by treating other petroleum products, became “acid sludge.”  Accordingly the WPB directed most available sulfuric acids for maximizing avgas production.  The amount of spent acid increased dramatically, without adequate facilities for reprocessing, with the result that the acid had to be discarded as waste.  The Oil Companies dumped this waste at the so-called McColl Site from 1942 until shortly after the war ended.

	A.	The CERCLA Litigation

	Forty-five years later, the United States and California brought a CERCLA action against the Oil Companies to recover the costs of remediating the McColl Site.  The district court held the companies and the Government liable as “arrangers” under 42 U.S.C. §9607  841 F. Supp. 962, 976 (D.C. Cal. 1993); Sept. 18, 1995 (Order holding the Government liable).

	In a subsequent decision, the district court addressed the allocation of the response costs between the Oil Companies and the Government.  The court noted its “unique and unusual discretion” under 42 U.S.C. §9613, to make this determination based on such “equitable factors,” as the court deems appropriate in a “moral as well as legal sense.” Exercising this discretion, the court allocated 100% of the liability to the Government.  13 F. Supp.2d 1018 (D.C. Cal. 1998).

	The district courts’ explanation is noteworthy not only for its eloquence, but also because its findings may well have influenced consideration of the contract issues later at the COFC and Federal Circuit.  Here are illustrative quotations:

This [Court’s] function is something other, different and more than the mere application of the rules of contract law to uncontested facts (as is largely the case 

here).  In one sense, the case requires this Court to determine in an unusual manner the rights, duties and obligations inter se of parties to a contract.

But the problem is not that simple.  In the fullest sense the Court is now faced with an unusual contract entered into in unusual times for unusual purposes under drastically different circumstances.  The Court must now decide the relative obligations between the parties to a contract which is silent on the question here presented. [13 F. Supp.2d at 1020]

xxx

This is a case in which allocating “fault” as such is inappropriate.  No one was at fault.  Each party did what was necessary to achieve a common, paramount goal: victory on World War II. [Id.]

xxx

The benefits of avgas to the war effort were such that the United States was willing to incur almost any cost to obtain the maximum quantity and quality of avgas…Despite the size of the response costs, the Court is confident that, had the future CERCLA regime been foreseen by the parties, the Government would have agreed to pay for the costs of cleanup of the McColl Site (or any other unforeseen cost) in the blink of an eye…[Id. at 1030.]

xxx

This is a regime that sought to win a war at any dollar cost without allowing those whose cooperation was needed to make excessive profits.  After the war, it was determined that the Oil Companies profits were not excessive but merely reasonable.  The post hoc imposition of the costs here at issue more than fifty years after full performance of the contracts would surely alter that determination. [Id.]

xxx

In conclusion, the war caused the problem and like myriad others the burden must rest on the United States, which is all of us.  The United States won the war and all of us paid for the costs at the time.  This is another such cost merely long delayed. [Id.]

	Unfortunately for the Oil Companies, the Ninth Circuit reversed the district court’s determination that the United States was an “arranger” and therefore ruled that the government had no liability under CERCLA.  294 F.3d 1045, 1059 (9th Cir. 2002).  The issue of the district court’s 100% allocation thus became moot.

	B.	The Court of Federal Claims Litigation.

	The Oil Companies then pursued contract actions for reimbursement of the CERCLA costs.  In an initial decision, the COFC held that the Government was required to reimburse the Oil Companies for 100% of the costs.  Senior Judge Smith held that the costs were “new and additional…charges” and that the Government was collaterally estopped to challenge the 100% allocation. 93 Fed. Cl. 439 (2010).  But Judge Smith discovered that his wife held stock in the parent of two of the oil companies, recused himself from the case as it related to those companies, vacated his decision, and transferred their case to another judge.  He reissued his decision as it related solely to Shell and ARCO. 93 Fed Cl. 153 (2010).

	The Federal Circuit held that the conflict of interest required recusal from the entire case, vacated the decision, and remanded with instructions that the case be reassigned to a different judge.  672 F.3d 1283, 1294 (Fed. Cir. 2012) (opinion by Judge O’Malley).  On remand, the COFC granted summary judgment for the Government.  Judge Wheeler held that the CERCLA costs were not “charges” within the meaning for the “new and additional taxes, fees, and charges” provision in the avgas contracts.[footnoteRef:3] [3:  	Judge Wheeler also ruled that 1) the Oil Companies had released any valid claim when the contracts were terminated and “all other issues” were settled; and 2) that the Anti-Deficiency Act such indemnification.] 


IV.	THE FEDERAL CIRCUIT OPINIONS

A panel of recent appointees to the Federal Circuit split on this interesting case.  The majority reversed the COFC[footnoteRef:4] with respect to the interpretation of the avgas contracts.  The two opinions present strikingly different analyses and conclusions, though remarkably employ the same rules of contract interpretation.  The opinions provide an interesting insight into the thinking of these new judges. [4:  	The COFC was reversed on all of its liability rulings.  The panel majority rejected the lower court ruling that the termination and settlement of “all other issues” constituted a release because the government had not produced a release document and thus failed to meet its burden of proof.  The Anti-Deficiency Act ruling was reversed on the ground that the WPB had sufficient authority to make the “new and additional charges” commitment.  The panel majority agreed with Judge Wheeler that the district court’s 100% allocation was not binding because Ninth Circuit’s ruling of no Government liability rendered the allocation non-final.  The allocation issue was remanded.] 


A.	The Majority Opinion

The panel majority began its opinion (by Judge Wallach, with Judge O’Malley joining) in a way that pretty much signaled its disposition:  “to resolve this contract claim…, we must recall and place into its appropriate context the atmosphere of stark determination for victory at all costs, which drove our war effort after the Japanese Empire attacked the United States Naval Base at Pearl harbor on December 7, 1941.”

Even so, the majority analysis proceeded from the “plain meaning” it found in the “new or additional taxes, fees, or charges” clause.  “Charges” plainly meant “costs or expenses,” not taxes; and the CERCLA costs were plainly charges that the Oil Companies were “required by any municipal, state, or federal law in the United States or any foreign country to collect or pay by reason of the production, manufacturer, sale or delivery of the commodities delivered hereunder.”

Relying on dictionary definitions that “charges” means, for example, “the expenses which have been incurred, or disbursements made, in connection with a contract, suit, or business transaction,” the majority concluded that “charges” did not mean “taxes.”  Casting aside the COFC’s reliance on the Latin interpretative canon of associated words, the majority accepted the Oil Companies’ argument that the clause referred to “different classes of payments,” not exclusively taxes.  The opinion also noted that the Government did “not defend the Court of Federal Claims’ interpretation of charges as ‘an encumbrance or lien’, but instead stated that “charge plainly connotes an amount paid to receive a privilege, product or service.”  The majority believed that the Government’s definition plainly included the “costs at issue” because, as the Oil Companies argued, they were paid to “receive…services, specifically the removal of hazardous substances from the McColl Site and remediation of their effects.”

In a footnote the majority dismissed the dissent’s reliance on the “Taxes” heading of the clause, because it omitted the “fees” and “charges” also addressed in the clause and thus was “under inclusive.”  The footnote cited Supreme Court precedent that “placed less weight or headings and titles,” which are “but a short hand reference to the general subject matter’…; not meant to take the place of the detailed provisions of the text.”

The majority also deemed the multiple references to “such taxes” and “tax authority” as provisions relating exclusively to taxes, not changing the plain meaning of “charges” or limiting the clauses’general reference to non-tax authorities and laws that might impose them.  Quoting Federal Circuit authority, the opinion noted, “[we] must interpret the contract in a manner that gives meaning to all of its provisions and makes sense” – and chided the dissent for giving “no effect to the parties’ inclusion of ‘charges’ in that provision.”  

The majority also rejected reliance on the arguably more explicit language reserved by the World War II contractors in E.I. DuPont de Nemours & Co. v. United States, 365 F.3d 1367 (Fed. Cir. 2004) (“hold harmless” against “any loss, expense, or damages…of any kind whatsoever”), and Ford Motor Co. v. United States, 398 F.3d 13124 (Fed. Cir 2004) (“allowable cost,” including “loss or destruction of or damage to property as may arise out of or in connection with performance of the work”).  Comparison to those provisions was immaterial.  The “indemnification” in question was deemed sufficient on its own terms:  “to pay for ‘any’ government imposed ‘charges’ incurred ‘by reason of’ the avgas contracts.”

The opinion then criticized the Government for relying on “other contemporaneous contracts” when it “has not established ambiguity in the relevant provision, in the absence of which it is improper to rely on extrinsic evidence” – citing Coast Federal Bank, FSB v. United States, 323 F.3d 1035, 1040 (Fed. Cir 2005) (en banc).  However, the majority added, “to the extent extrinsic evidence is considered, it confirms that the parties intended “charges” to mean “costs – also citing Coast Federal for using extrinsic evidence to confirm that the plain meaning was intended.  In addition to evidence of the parties’ interchangeable usage of “charges” and “costs”, the majority cited “the context in which the contracts were formed”:

“World War II and the stark necessity of increased avgas production are the circumstances surrounding the formation of the avgas contracts.  The government was in a position of near-complete authority over existing refineries, but needed the Oil companies’ cooperation to construct new production facilities to meet the extraordinary demand for avgas.  The Oil Companies agreed to the avgas contracts’ low profits in return for the Government’s assumption of certain risks outside of the Oil Companies’ control.  See supra Background Part I.  The CERCLA charges in this case are one such risk.”  The Oil Companies could not have contemplated such CERCLA charges at the time they entered into the contracts; indeed, dumping the acid waste at the McColl site was expressly permitted.  See J.A. 605 ¶492 (Eli McColl had a permit from the City of Fullerton to dump the waste.).  These circumstances confirm that the new or additional charges provision must be interpreted to require reimbursement for the Oil companies’ CERCLA costs arising from avgas production.

	B.	The Dissent

The dissent also invoked the plain meaning rule.  Judge Renya maintained that the majority’s interpretation of “the ‘Taxes’clause” has no basis on the plain language of the clause or the overall scope of the contract.”  Relying principally in the clause’s title and the repeated references to “such taxes,” as “textual signals,” he concluded that

[w]hen read as a whole, the contract signals that the parties, at the time they entered into the contract, intended the “Taxes” clause to be read as a price adjustment mechanism to cover unexpected tax-related burdens.

He considered the title a “helpful short-handed reference to the general subject matter of the provision.”  The dissent chided the majority for rejecting the trial court’s use of the “noscitur a sociis canon of interpretation, as a reliable basis for concluding that “charges” should be interpreted consistent with the words it was associated with.  Like the majority, Judge Renya stated that “a court must consider context,” but the “context” he had in mind was “the surrounding context” of contract language.

The dissent also relied on the terms of contemporaneous contracts – including those in DuPont and Ford Motor to show the inadequacy of “new and additional taxes, fees, and charges” to establish a “broad indemnification.”  “Sophisticated companies” like the Oil Companies “surely would know how” to write such clause.

Judge Renya responded to the majority’s criticism of this resort to “extrinsic evidence,” by pointing out the majority’s “improper reliance on extrinsic evidence in the absence of an established ambiguity” – namely, on “the war time circumstances, subject matter not in the record before us and certainly not reflected by the terms of the contract.”  He added:  “I believe that reliance on unsupported historical and social anecdotes should not trump the plain meaning of the contract terms.”  And then concluded:

That the contracts are silent on who bears the cost related to the production and disposal of avgas-related byproducts indicates that the parties intended the cost to be borne by the Oil Companies.

V.	ISSUES FOR DISCUSSION

1.	Which opinion was right?

2.	What was the plain meaning of the clause? Or was it ambiguous?

3.	What role, if any, should the “wartime circumstances” have played in the interpretation of the clause?

4.	Was the contract “silent” on who bears the CERCLA costs?  If it was silent, does it follow (as the dissenter thought) that “the parties intended the cost to be borne by the Oil Companies”?

5.	If the parties did not contemplate the possibility of  CERCLA costs (as the opinions seem to recognize), how would this dispute be resolved under “the law applicable to contracts between private individuals”?  See Winstar Corp. v. United States, 518 U.S. 839, 845 (1996); RESTATEMENT (SECOND) OF CONTRACTS §204.
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United States Court of Appeals,


Federal Circuit.


SUFI NETWORK SERVICES, INC., Plaintiff–Cross–Appellant,


v.


UNITED STATES, Defendant–Appellant.


Nos. 2013–5039, 2013–5040. | May 29, 2014.


Synopsis


Background: Government contractor brought action under Tucker Act challenging Armed Services Board of Contract Appeals’ award of damages arising from Air Force’s breach of contract for installation and operation of telephone systems in guest lodgings on certain Air Force bases in Europe. The United States Court of Federal Claims, Thomas C. Wheeler, J., 108 Fed.Cl. 287, ruled in contractor’s favor. Parties filed cross-appeals.


 


Holdings: The Court of Appeals, Taranto, Circuit Judge, held that:


 


[1] substantial evidence supported methodology used by Board in calculating lost-profits damages caused by breach in requiring contractor to allow guests to use calling cards;


 


[2] Board improperly calculated lost-profits damages caused by Air Force’s failure to remove hallway and lobby defense switched network (DSN) phones;


 


[3] Board’s calculation of damages suffered as result of Air Force’s decision to permit use of DSN numbers to circumvent restrictions was not supported by substantial evidence;


 


[4] Board’s failure to discuss evidence regarding Air Force’s alleged initial refusal to remove phones or eventual agreement to removal only if contractor replaced them with its own phones required remand;


 


[5] it was for Board, rather than Court of Federal Claims, to calculate damages;


 


[6] performance period under contract was 15 years from date system was installed on each particular site, rather than across-the-board 15-year term from date contract was awarded;


 


[7] contractor had no right to install its system in lodging facilities that Air Force added after it terminated contract; and


 


[8] Air Force was not estopped from denying payment to contractor for line fee that contracting officer allegedly promised.


 


Affirmed in part, reversed in part, vacated in part, and remanded.


 


West Headnotes (17)


		[1]



		Public Contracts
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Scope of review

United States
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Scope of review





		

		In reviewing determination of Armed Services Board of Contract Appeals pursuant to Wunderlich Act, court decides legal issues de novo, reviews Board’s factual findings for lack of substantial evidence, and ensures that Board’s reasoning was not capricious or arbitrary. 41 U.S.C.App.(2006 Ed.) §§ 321, 322.


Cases that cite this headnote







		[2]



		Damages
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Breach of contract

Damages
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Loss of profits





		

		Non-breaching party seeking damages for breach of contract in form of lost profits must prove, by preponderance of evidence, that: (1) loss it claims was proximate result of the breach; (2) loss of profits caused by breach was within parties’ contemplation because loss was foreseeable or because defaulting party had knowledge of special circumstances at time of contracting; and (3) sufficient basis exists for estimating amount of lost profits with reasonable certainty.


Cases that cite this headnote







		[3]



		Damages
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Breach of contract

Damages
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Necessity of proof as to damages in general





		

		Where defendant in breach of contract action argues that, even had there been no breach, there would have been some impediment to plaintiff’s ability to make profit, defendant must point out alleged impediment, but burden of proof on issue of causation in lost-profits case remains on plaintiff without regard to nature of impediment that plaintiff would have had to overcome in non-breach world to make profit.


Cases that cite this headnote







		[4]



		Public Contracts
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Evidence

United States
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Evidence





		

		Substantial evidence supported methodology used by Armed Services Board of Contract Appeals in calculating lost-profits damages suffered by contractor as result of Air Force’s breach of contract for installation and operation of telephone systems in guest lodgings on certain Air Force bases in Europe in requiring contractor to allow guests to use calling cards, despite contractor’s contention that appropriate methodology was to multiply calling-card usage minutes during period of breach by its weighted-average long-distance rate, and then to subtract costs it would have incurred had calls been made on its network and revenues it actually received from calling-card minutes, where Board compared contractor’s monthly revenues before breach with revenues during period of calling-card use and post-breach period of transition back to calling-card blocking.


Cases that cite this headnote







		[5]



		Public Contracts
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Determination and disposition

United States

[image: image10.png]



Determination and disposition





		

		Armed Services Board of Contract Appeals improperly calculated lost-profits damages suffered by contractor as result of Air Force’s breach of contract for installation and operation of telephone systems in guest lodgings on certain Air Force bases in Europe in failing to remove hallway and lobby defense switched network (DSN) phones, which siphoned calls from room phones on contractor’s network, thus requiring remand for reconsideration, where government lost call records for most DSN phones in question, but Board failed to consider whether adverse inference ought to have been drawn against government, Board excluded official call minutes spent on improper DSN phones, but failed to set forth substantial evidence to support premise for its discarding 87% of calls on DSN phones that all minutes of all calls made during normal business hours were “official,” and Board provided inadequate support for its rejection of contractor’s core contention that reasonable estimate of number of additional minutes it would have had on its network, but for breach, was number of non-local minutes DSN phones were used.


Cases that cite this headnote







		[6]



		Public Contracts
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Evidence

United States
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Evidence





		

		Armed Services Board of Contract Appeals’ calculation of damages suffered by contractor as result of Air Force’s breach of contract for installation and operation of telephone systems in guest lodgings on certain Air Force bases in Europe in permitting “morale” charges of greater length than allowed and permitting use of defense switched network (DSN) numbers to circumvent restrictions was not supported by substantial evidence, even if contractor did not carry its burden to prove that all calls in question were long-distance calls, where there was no basis for Board’s conclusion that no calls could be counted.


Cases that cite this headnote







		[7]



		Public Contracts
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Evidence

United States
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Evidence





		

		Substantial evidence supported methodology used by Armed Services Board of Contract Appeals in denying lost-profits damages arising from Air Force’s breach of contract for installation and operation of telephone systems in guest lodgings on certain Air Force bases in Europe as result of guests’ improper use of defense switched network (DSN) numbers to make long-distance calls through Air Force operators, where Board compared contractor’s pre- and post-breach revenues, and concluded that its average monthly revenues increased, rather than decreased, after it began providing DSN service.


Cases that cite this headnote







		[8]



		Public Contracts
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Determination and disposition

United States
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Determination and disposition





		

		Armed Services Board of Contract Appeals’ failure to discuss evidence regarding Air Force’s alleged initial refusal to remove phones or eventual agreement to removal only if contractor replaced them with its own phones in calculating damages arising from Air Force’s breach of contract for installation and operation of telephone systems in guest lodgings on certain Air Force bases in Europe arising from failure to remove defense switched network (DSN) telephones and misuse of phones in facility’s lounge required remand to Board for reconsideration.


Cases that cite this headnote







		[9]



		Public Contracts
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Evidence

United States

[image: image18.png]



Evidence





		

		Substantial evidence supported methodology used by Armed Services Board of Contract Appeals in calculating lost-profits damages suffered by contractor as result of Air Force’s breach of contract for installation and operation of telephone systems in guest lodgings on certain Air Force bases in Europe as result of Air Force’s delay in replacing defense switched network (DSN) telephones in facility’s guest rooms, where Board compared facility’s per-room revenues to per-room revenues of other lodgings with contractor’s phones in relevant time period, and multiplied per room difference by number of rooms at facility.
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		[10]



		Public Contracts
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Scope of review

United States
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Scope of review





		

		It was for Armed Services Board of Contract Appeals, rather than Court of Federal Claims, to calculate damages caused by Air Force’s breach of contract for installation and operation of telephone systems in guest lodgings on certain Air Force bases in Europe in permitting non-transient German troops in some lodging and not giving them personal identification numbers that would enable them to use contractor’s phones, where Board did not address contractor’s claim that Air Force’s actions breached implied duties of good faith and cooperation and violated contract’s express terms, or explain why it was not awarding damages for lost profits on phones in rooms occupied by German troops.


Cases that cite this headnote







		[11]



		Federal Courts
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Contracts





		

		Matters of contract interpretation are issues of law that Court of Appeals reviews de novo.


Cases that cite this headnote
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		Public Contracts
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Place and time of performance

United States
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Place and time





		

		Performance period under contract for installation and operation of telephone systems in guest lodgings on certain Air Force bases in Europe was 15 years from date system was installed on each particular site, rather than across-the-board 15-year term from date contract was awarded, even though contract stated that “term of this contract will be for 180 months (15 years),” where government’s option to buy contractor’s equipment accrued under contract “upon completion of the performance period of each site (15 years),” and contract stated that “performance period for each site will commence upon actual completion of installation, inspection and acceptance by the ordering NAFI [Non–Appropriated Fund Instrumentality] for the system ordered for that particular site and shall not exceed a period of 15 years from that date.”
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		[13]



		Public Contracts
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Operation and effect

United States
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Operation and effect





		

		Contractor had no right under contract for installation and operation of telephone systems in guest lodgings on certain Air Force bases in Europe to install its system in lodging facilities that Air Force added to bases served by contractor after Air Force terminated contract; contract did not expressly address new buildings, there was no language making contract “requirements” contract, and contract provided that contractor was obligated to provide “expanded services as requested by the government.”
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		Public Contracts
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Scope of review

United States
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Scope of review





		

		It was for Armed Services Board of Contract Appeals, rather than Court of Federal Claims, to calculate damages contractor was entitled to recover, under contract for installation and operation of telephone systems in guest lodgings on certain Air Force bases in Europe, for amount of extra work and out-of-pocket expenses arising out of problems in making its communications systems function well when, as required, they connected with certain of Air Force’s systems.
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		Armed Services Board of Contract Appeals did not err in selecting 10%, rather than 25%, profit rate in determining hourly rate to use in calculating contractor’s lost profits damages caused by Air Force’s breach of contract for installation and operation of telephone systems in guest lodgings on certain Air Force bases in Europe, even though contract specified that, for additional work not specified in contract, contractor was required to respond to government’s request and provide “cost proposal of no more than 25% over cost,” where nothing in contract guaranteed contractor 25% profit.
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		To succeed on estoppel claim, plaintiff must show: (1) misleading conduct, which may include not only statements and action but silence and inaction, leading another to reasonably infer that rights will not be asserted against it; (2) reliance upon this conduct; and (3) due to this reliance, material prejudice if delayed assertion of such rights is permitted.
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		Air Force was not estopped from denying payment to contractor for line fee that contracting officer allegedly promised to pay if contractor wired facility for telephones after Air Force’s lodging officer had initially instructed it not to do so, where contractor failed to show that lodging officer who it claimed originally told it not to wire facility, and on whose statements it evidently relied in not wiring facility concurrently with another facility, had any authority to modify contract to remove facility, or that he or any other Air Force representative engaged in any misconduct in permitting contractor to wire one facility without concurrently wiring other.
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Before NEWMAN, LOURIE, and TARANTO, Circuit Judges.


Opinion


TARANTO, Circuit Judge.


The United States appeals from a decision of the United States Court of Federal Claims that awarded $118.76 million in damages, plus interest, to SUFI Network Services, Inc., for breach of contract. SUFI Network Servs., Inc. v. United States, 108 Fed.Cl. 287, 295 (2012). SUFI cross-appeals, seeking additional damages. We affirm in part, reverse in part, vacate in part, and remand.


 

BACKGROUND


On April 26, 1996, the Air Force Non–Appropriated Funds Purchasing Office (“Air Force”) entered into a contract with SUFI, under which SUFI would install and operate telephone systems in guest lodgings on certain Air Force bases in Europe. SUFI agreed to furnish and install the necessary equipment, including cables and switches, and to operate the systems once installed, at no cost to the government; in exchange, the Air Force agreed that “a SUFI telephone system (SUFI network) was to be the exclusive method available to a guest for placing telephone calls at the lodging.” Br. for Appellant U.S. at 4. Exclusivity was central to the bargain because SUFI’s sole compensation for its up-front investments and operational costs was a portion of the revenues generated by local and long-distance telephone charges paid by guests when making calls to off-base locations. The contract originally had a ten-year term but in March 2000 was extended to fifteen years.


 

Soon after SUFI began offering service in January 1997, disputes arose about the Air Force’s role in not protecting SUFI, under the exclusivity guarantee, against the revenue-limiting diversion of calls from SUFI’s systems. It is not disputed here that the contract permitted SUFI to block access to other carriers’ networks (for instance, by blocking access to calling cards) and required the Air Force to remove or disable any preexisting Defense Switched Network (DSN) telephone lines in the lodging hallways and lobbies. Nevertheless, DSN phones remained in place after *1310 January 1997, and lodging guests began engaging in “toll skipping,” often with the assistance of Air Force personnel: guests avoided SUFI’s charges by using DSN phones or, when using in-room SUFI phones, by engaging a DSN operator (or other Air Force agent) to patch a call through to a long-distance destination or to the toll-free number of another long-distance carrier. Moreover, although SUFI and the Air Force agreed to permit soldiers on temporary duty to be patched through to long-distance numbers for periodic “morale” calls of limited duration and frequency, call records showed that, with Air Force assistance, guests often exceeded the limits, placing multiple consecutive calls or lengthy individual calls.


 

After the Air Force declined to implement adequate controls to curb DSN and patched-call abuse, SUFI blocked guest-room access to the DSN operator numbers but permitted morale calls to be placed from designated lobby phones, the latter under Air Force monitoring through sign-in logs. But Air Force personnel failed to require guests to sign the logs and, in addition, gave guests new access numbers to reach the DSN operator, thereby helping them to circumvent SUFI’s charges.


 

Guest use of calling cards also presented problems under the contract. On June 9, 1999, the parties agreed to modify the contract with respect to charges for toll-free calls. Modification No. 5 states:


TOLL FREE CALLS: $1.00 CONNECTION FEE. (SOME INTERNATIONAL “TOLL FREE” CALLS MAY BE SUBJECT TO BILLING, FOR EXAMPLE, INTERNATIONAL TOLL FREE CALLS TO OTHER COUNTRIES, WHERE A HOST NATION PASSES ALONG A CHARGE, WILL BE SUBJECT TO CONTRACTOR’S STANDARD PER MINUTE CHARGE FOR THAT COUNTRY.)


See SUFI Network Servs., ASBCA No. 54503, 04–1 BCA ¶ 32,606 at 161,365 (Apr. 22, 2004) (SUFI I ) (quoting provision). On November 5, 2003, the Air Force cited Modification No. 5 as authority to “open toll free calls, to include calling cards at the $1.00 connection fee,” and ordered SUFI to “remove all restrictions on toll free calling.” Id. SUFI was forced to comply with the demand for about six months in 2004.


 

In response, SUFI challenged the Air Force’s interpretation of Modification No. 5 and asked the contracting officer to decide “whether Modification 5 (or any other part of the Contract) requires SUFI to remove restrictions on toll-free calls accessing other long-distance carriers.” Id. SUFI also asked the officer to decide whether the Air Force’s directive that SUFI remove such restrictions would constitute a “material breach[ ] of contract that permit[s] SUFI to cancel the Contract and stop work.” Id. The contracting officer issued a final decision denying SUFI’s claims on January 15, 2004. On SUFI’s appeal pursuant to the contract’s “disputes” clause, however, the Armed Services Board of Contract Appeals (Board) concluded otherwise. The Board held that SUFI could not be required to remove restrictions on toll-free calls, that the government breached the contract in its order regarding toll-free calls, that the breach was material, and that SUFI could therefore stop performance of the contract. SUFI Network Servs., ASBCA No. 54503, 04–2 BCA ¶ 32,714 at 161,868–69 (Aug. 17, 2004) (SUFI II ); SUFI Network Servs., ASBCA No. 54503, 04–2 BCA ¶ 32,788 at 162,193–95 (Nov. 1, 2004) (SUFI III ).

 

On August 25, 2004, SUFI notified the contracting officer that it intended to stop *1311 work on the contract, but would negotiate with the Air Force over transitional measures to minimize inconvenience to guests. Ultimately, SUFI, while maintaining its claims for breach of contract, sold the telephone system to the Air Force for $2.275 million. The Air Force took over operation of the telephone system on June 1, 2005.


 

One month later, SUFI submitted twenty-eight monetary claims, totaling $130.3 million, to the contracting officer. The officer denied all of the claims, except that he allowed SUFI $132,922 on its calling-card claim. SUFI appealed to the Board, which granted only partial relief to SUFI, on twenty-one of the claims, in a series of decisions between 2006 and 2010. The Board’s final award was approximately $7.4 million in damages, plus interest.


 

SUFI challenged the Board’s decisions in the Court of Federal Claims by filing a contract action under the Tucker Act, 28 U.S.C. § 1491. The parties do not dispute that the Tucker Act covers SUFI’s claims. Nor do they dispute that judicial review of SUFI’s claims under the Tucker Act is governed by the Wunderlich Act, 41 U.S.C. §§ 321–322 (2006) (now repealed). See Vista Scientific Corp. v. United States, 808 F.2d 50, 50 (Fed.Cir.1986).


 

SUFI did not challenge the Board’s ruling on some claims, which accounted for approximately $2.8 million in damages, plus interest. That amount became final. SUFI challenged the Board’s ruling regarding a number of claims, moving for judgment on the administrative record: Count I (calling cards); Count III (hallway and lobby DSN phones); Count V (other operator numbers and patching); Count VI (early DSN abuse); Count VII (Delta Squadron); Count VIII (Prime Knight lodgings); Count IX (Kapaun line charge); Count XI (German troops housing); Count XV (general lack of cooperation); Count XVI (post-termination lost profits); Count XVIII (SIMS/LTS interfaces); and Count XXIII (change of Air Force switches).


 

On November 8, 2012, the Court of Federal Claims granted SUFI’s motion. The court awarded SUFI damages of $118,764,081.34, plus interest, for the claims that were appealed—mostly representing lost profits both before termination of the contract and after termination. SUFI Network Servs., 108 Fed.Cl. at 321. That award was more than $114 million greater than the Board award on the same claims. Id.

 

The United States appeals the increased award. It accepts that it is liable for breach of contract, appealing only with regard to the amount of damages. SUFI cross-appeals, seeking additional damages. We have jurisdiction under 28 U.S.C. § 1295(a)(3).


 

DISCUSSION


We review the Board decision in this case under the Wunderlich Act, previously codified at 41 U.S.C. §§ 321–322. Although the Act has been repealed, the repeal does not affect this case—involving judicial review of an administrative decision in a government-contract case that the parties agree is within the Tucker Act and outside the Contract Disputes Act—because SUFI initiated these proceedings at the Board before the repeal. Pub.L. No. 111–350, 124 Stat. 3677, 3855, 3859 (Jan. 4, 2011).


 

[1] Under the Wunderlich Act, the Board’s “decision shall be final and conclusive unless the same is fra[u]dulent or capricious or arbitrary or so grossly erroneous as necessarily to imply bad faith, or *1312 is not supported by substantial evidence,” 41 U.S.C. § 321 (2006), and “[n]o Government contract shall contain a provision making final on a question of law the decision of any administrative official, representative, or board,” id. § 322. Although cases subject to the Act involve contract disputes, the judicial proceeding is one of judicial review of agency action. As relevant here, in applying the express statutory standard, we, like the Court of Federal Claims, decide legal issues de novo, review the Board’s factual findings for lack of substantial evidence, and ensure that the Board’s reasoning was not “capricious or arbitrary.” See Granite Const. Co. v. United States, 962 F.2d 998, 1001 (Fed.Cir.1992).


 

The corollaries for issues that involve factual findings and record evidence are familiar. In United States v. Carlo Bianchi & Co., 373 U.S. 709, 716–17, 83 S.Ct. 1409, 10 L.Ed.2d 652 (1963), the Supreme Court held that a court reviewing a Wunderlich Act case is limited to the administrative record and may not take new evidence. Shortly thereafter, the Court clarified that, “[w]hen the Board fails to reach and decide an issue because it disposes of the appeal on another ground,” the reviewing court, if it later rejects the relied-on ground, should generally order a remand for the Board to address the issue it had not reached before judicial review. United States v. Anthony Grace & Sons, Inc., 384 U.S. 424, 428–430, 86 S.Ct. 1539, 16 L.Ed.2d 662 (1966); see Wilner v. United States, 24 F.3d 1397, 1408 (Fed.Cir.1994) (Bennett, J., dissenting) (stating that Bianchi “required the Court of Claims to remand cases back to the agency board whenever additional findings of fact became necessary”). On the other hand, a remand to the Board is sometimes unnecessary—not only where the dispute turns only on legal issues, but even where a factual dispute exists if no further record development is appropriate and the fact is one “as to which the evidence is undisputed” or “is of such a nature that as a matter of law the Board could have made only one finding of fact.” Maxwell Dynamometer Co. v. United States, 181 Ct.Cl. 607, 386 F.2d 855, 870 (1967) (no remand necessary); see Collins Int’l Serv. Co. v. United States, 744 F.2d 812, 816 (Fed.Cir.1984) (“[T]he Claims Court may make findings of fact in this type of case [under the Wunderlich Act] where the evidence on the record is uncontroverted or undisputed.”)


 

We conclude that several matters require additional factual findings. None of those matters fall within exceptions to the general rule of remand to the Board on factual matters. Nor is this a case in which we conclude that “the Board will not promptly and fairly deal with the merits of the undecided issue.” Anthony Grace, 384 U.S. at 430, 86 S.Ct. 1539. Thus, any new factual findings that are required should be made by the Board.


 

Burden of Proof


[2] [3] Before discussing the substance of particular damages issues, we address whether the Board properly allocated the burden of proof regarding certain issues that arose in assessing lost-profits damages. As the non-breaching party seeking damages for breach in the form of lost profits, SUFI must prove, by a preponderance of the evidence, that


(1) the loss [it claims] was the proximate result of the breach; (2) the loss of profits caused by the breach was within the contemplation of the parties because the loss was foreseeable or because the defaulting party had knowledge of special *1313 circumstances at the time of contracting; and (3) a sufficient basis exists for estimating the amount of lost profits with reasonable certainty.


Energy Capital Corp. v. United States, 302 F.3d 1314, 1325 (Fed.Cir.2002); see Cal. Fed. Bank, FSB v. United States, 245 F.3d 1342, 1349 (Fed.Cir.2001). Where a defendant argues that, even had there been no breach, there would have been some impediment to the plaintiff’s ability to make a profit, the defendant must point out the alleged impediment, but “[t]he burden of proof on the issue of causation in a lost-profits case [remains] on the plaintiff without regard to the nature of the impediment that the plaintiff would have had to overcome in the nonbreach world to make a profit.” Nycal Offshore Dev. Corp. v. United States, 743 F.3d 837, 844 (Fed.Cir.2014). That principle is not altered by the accommodation of reasonable imprecision in the plaintiff’s quantification of damages that would compensate for proven loss, see id. at 845, or by rules about offsets of retained benefits in cases involving reliance-interest damages (unlike the lost-profits damages sought here), Westfed Holdings, Inc. v. United States, 407 F.3d 1352, 1370 (Fed.Cir.2005); Caroline Hunt Trust Estate v. United States, 470 F.3d 1044, 1052 (Fed.Cir.2006).


 

Here, SUFI claims as lost profits an amount that represented what it would have earned if (subject to certain qualifications) every long-distance call that was in fact placed on alternative networks (in the actual, breach world) had instead been placed on SUFI’s network and gone on for just as long (in the hypothetical, nonbreach world). The government claims that, due to SUFI’s high per-minute calling rates, guests would have placed fewer and shorter calls on SUFI’s network had they been unable to use the alternative networks. The Court of Federal Claims mischaracterized this dispute as raising an issue on which the government bore the burden of proof. SUFI Network Servs., 108 Fed.Cl. at 299. Once the government identified alleged impediments to the claimed amount of lost profits, SUFI had the burden to show by a preponderance of the evidence that its high rates would not have prevented it from earning the profits it claims—and to quantify the amount by a reasonably certain estimate.


 

Although the Board did not err in placing the burden on SUFI to prove its damages, in some instances, as we will discuss, the Board erred because it rejected SUFI’s calculations in favor of ones that were not supported by substantial evidence. In other instances, SUFI has not demonstrated that the Board’s decision lacked substantial evidentiary support.


 

Count I (Calling Cards)


SUFI claimed close to $1 million in lost-profits damages from the government’s breach in requiring SUFI to allow guests to use calling cards from February to August 2004—which, SUFI alleged, diminished the total number of call minutes guests paid SUFI for. SUFI Network Servs., ASBCA No. 55306, 09–1 BCA ¶ 34,018 at 168,275–76 (Nov. 21, 2008) (SUFI VIII ). SUFI’s methodology was to multiply the calling-card usage minutes by SUFI’s weighted-average long-distance rate, and then to subtract costs it would have incurred had the calls been made on its network and revenues it actually received from the calling-card minutes. Id. The Board declined to adopt this methodology, which counted all calling-card minutes as minutes that would have been spent on SUFI’s network without this breach. *1314 Id. at 168,276. Instead, the Board compared SUFI’s monthly revenues before February 2004 (i.e., before SUFI lost revenues due to the calling-card breach) with revenues during the February–August period of calling-card use and a post-August period of transition back to calling-card blocking. Id. The Board’s method resulted in $188,637.80 in lost revenues, which it awarded as damages (along with a small additional amount that is not material here). Id.

 

[4] Despite the large gap between SUFI’s claimed losses and what the Board calculated, SUFI has failed to show that the Board’s methodology was not supported by substantial evidence. SUFI scarcely discusses this matter in its brief, relying entirely on the criticism of the Board by the Court of Federal Claims, which reasoned that the records of calls placed via calling cards were the “best evidence” of SUFI’s losses and that, because “SUFI was experiencing a multitude of other breaches simultaneously,” it would be “impossible to isolate the calling card breach using the Board’s methodology.” SUFI Network Servs., 108 Fed.Cl. at 310. But the Court of Federal Claims did not cite any evidence to indicate that the losses due to other breaches so changed during the comparison periods that it was unreasonable to use the comparison to estimate the losses attributable to calling-card usage alone. Under a substantial-evidence standard, SUFI has shown no reason that this kind of event study was impermissible, especially when coupled with plausible questions, given the price differences, about whether the calls guests placed using calling cards are the best evidence of the revenues SUFI would have earned in the nonbreach world.


 

Because we cannot agree that the Board’s methodology was unsupported by substantial evidence or was otherwise not in accordance with the law, its damages calculation with respect to lost revenues attributable to calling-card usage should stand. Accordingly, we reverse the Court of Federal Claims on this issue.


 

Count III (Hallway and Lobby DSN Phones)


In calculating lost profits resulting from the Air Force’s failure to remove hallway and lobby DSN phones, which siphoned calls from room phones on SUFI’s network, SUFI relied on the use of “surrogate” phone records to estimate how many calls were placed on those improperly retained phones. Because of the government’s loss of call records for most of the DSN phones in question, SUFI had records only of the dates particular hallway/lobby DSN phones were in service, not of the actual calls placed on most of the phones. SUFI Network Servs., 108 Fed.Cl. at 305; SUFI VIII at 168,242. Given the limited data available, SUFI turned to certain phones for which complete call records were available—namely, certain lobby phones that it operated, which had worldwide direct-dial DSN access. SUFI VIII at 168,238. SUFI then chose the “surrogate” phone with the lowest monthly usage (in order to be conservative) and multiplied that monthly usage by the number of months each hallway/lobby DSN phone was in service (when it should not have been). Id. at 168,238–39. SUFI used that calculation to estimate the profits it would have earned had the calls placed from the hallway/lobby DSN phones instead been placed from SUFI’s in-room phones (and lasted as long). SUFI excluded only an amount estimated to reflect local calls on those DSN phones, for which SUFI would not have levied a charge even if placed from in-room phones *1315 (because SUFI provided local DSN access for free). SUFI Network Servs., ASBCA No. 55306, 09–2 BCA ¶ 34,201 at 169,089 (July 15, 2009) (SUFI IX ).

 

Although SUFI’s methodology resulted in $53 million in alleged losses, the Board found only $1.16 million in losses. Id. The Board’s approach seemingly rested on two premises. One was that SUFI’s “surrogate” phones “were not hallway/lobby DSN phones and their call records were not probative of the claimed lost revenue from non-official calls on the hallway/lobby DSN phones.” Id. The other—which is not entirely explicit or clear in its foundation—was that, under its contract, SUFI could not (and therefore would not) have charged for guests’ in-room dialing of the Air Force operator to obtain DSN access to make any “official” call, even a long-distance (as opposed to local) call. See id. at 169,088–89. On that apparent premise, any “official”-call minutes spent on the (improper) hallway/lobby DSN phones did not count toward calculating profits SUFI would have earned in the absence of those phones, because SUFI could not have charged for those minutes if the caller had spent them in calls made from the in-room SUFI phones.


 

Instead of adopting SUFI’s methodology, the Board reviewed 173,000 of the 4,274,690 minutes for the hallway/lobby DSN phones for which call records were available, and “determined that 13% of those minutes were during other than normal duty hours at the locations called, and therefore more likely than not to have been non-official calls.” Id. at 169,089. Extrapolating from this percentage, the Board ultimately tallied about 1.7 million minutes as “a fair and reasonable approximation of [the number of minutes of] the non-official calls that in the absence of the hallway/lobby DSN phones would have been placed over the SUFI phones.” Id. The Board multiplied that number of minutes by SUFI’s weighted-average per-minute profit of about $0.67, and made certain adjustments, to arrive at its $1.16 million damages award for Count III.


 

[5] We agree with SUFI and the Court of Federal Claims that the Board erred in determining SUFI’s lost profits for Count III. First, the Board failed to consider whether an adverse inference should be drawn against the government on the issue of the missing call records, as the Air Force failed to maintain the records even though it was on notice of this potential contract dispute. See Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 265, 66 S.Ct. 574, 90 L.Ed. 652 (1946) (“The most elementary conceptions of justice and public policy require that the wrongdoer shall bear the risk of the uncertainty which his own wrong has created.... [In a variety of cases], the wrongdoer may not object to the plaintiff’s reasonable estimate ... because not based on more accurate data which the wrongdoer’s misconduct has rendered unavailable.”).


 

Moreover, the Board did not cite to substantial evidence to justify its own methodology for Count III (unlike for Count I). Even without regard to questions about the premise that SUFI could not charge for any “official” inroom DSN call, whether local or (operator-assisted) long-distance, the Board did not set forth substantial evidence to support, or reasonably justify, the crucial premise for its discarding 87% of the calls on hallway/lobby DSN phones—namely, that all minutes of all calls made during normal business hours were “official” (and thus not ones SUFI would have been able to charge for in the absence of the hallway/lobby DSN *1316 phones). That idea is so far from self-evident that it cannot be adopted without substantial record support and reasoned consideration of the pertinent evidence. The Board opinions are inadequate on this crucial point in this large-dollar dispute. Among other things, the Board has not adequately addressed SUFI’s submission that guests could obtain Air Force reimbursement for legitimate official long-distance calls made from their rooms, which might suggest that resort to the hallway/lobby DSN phones was in large part for nonofficial calls.


 

The Board also provided inadequate support for its rejection of SUFI’s core contention that a reasonable estimate of the number of additional minutes it would have had on its network, but for the Air Force’s improper maintenance of the hallway/lobby DSN phones, was the number of non-local minutes those phones were used (reasonably estimated). The Board adverted in passing to, though did not rely on, the idea that “the personal cost to the caller of using the SUFI phones” would have led to fewer in-room minutes than hallway/lobby minutes, SUFI IX at 169,089. The proposition that purchases fall as prices rise certainly is true within a very wide range of circumstances. But the particular circumstances at issue can matter, and the Board here did not analyze the distinctive circumstances of the present case. It did not attempt to assess the magnitude of any purchase-limiting effect or, more basically, consider all relevant real-world record facts that might affect whether, in this context, it might even be the case that, on balance, fewer minutes were spent on hallway/lobby calls than would have been spent on calls made from guest rooms (in the absence of hallway/lobby phones), despite the higher cost of in-room calls. There is record evidence that, hallway/lobby DSN phones being few in number, long lines formed for use of some of those telephones, which might have created pressure for callers to cut calls short; moreover, the hallway/lobby telephones afforded little if any privacy. The Board did not examine this and possibly other evidence to set forth a sound basis for rejecting the number of minutes of calls placed on the “surrogate” DSN phones as a reasonable estimate of the measure of minutes lost to SUFI.


 

The Board’s rationale is deficient for the foregoing reasons, even without regard to the soundness of the Board’s apparent premise that SUFI could not charge for in-room access to the DSN for “official” long-distance calls. For these reasons, we agree with the Court of Federal Claims that the Board erred in determining the damages for Count III. Under the Wunderlich Act, this count should be remanded to the Board for reconsideration, not independently adjudicated in the courts. And in that reconsideration, the Board should more squarely review the legal and evidentiary basis of its apparent premise about “official” long-distance DSN calls than it has yet done. The Board’s opinions addressing that issue, and the parties’ briefs on it, leave the matter unclear. Whether or not we could decide this in the first instance, we think it advisable for the Board, and the parties, to address it more fully and clearly first, given that we order a remand on Count III in any event. We vacate the Court of Federal Claims’ ruling on this issue and order it remanded to the Board for those purposes.


 

The remand relating to this count should also encompass several issues SUFI has raised in its cross-appeal. Principally, SUFI contends that the Board erred in setting the date from which interest should *1317 run on its damages for Count III. It is undisputed that under a partial settlement agreement, SUFI is entitled to interest from the date it actually incurred its damages. SUFI Network Servs., ASBCA No. 55306, 10–1 BCA ¶ 34,327 at 169,534 (Dec. 14, 2009) (SUFI X ). To simplify the required computation for Count III, SUFI asked the Board to use the “weighted” midpoint of the dates it incurred its damages, accounting for the fact that damages on Count III were “front-loaded”—i.e., more damages were incurred earlier than later, because at some point during the damages period, the Air Force removed some of the breaching phones. SUFI Network Servs., ASBCA No. 55306, 10–1 BCA ¶ 34,415 at 169,887 (Apr. 5, 2010) (SUFI XI ).

 

The Board initially selected June 15, 2001, as the starting date for interest on damages—a date the Board identified as “the approximate mid-point of the DSN call data from September 1997 through May 2005, the period for which SUFI claimed damages,” SUFI X at 169,534. SUFI then asked the Board to reconsider its decision, urging that “a weighted midpoint of March 1, 2000, be set or, at a minimum, the unweighted midpoint of March 1, 2001.” SUFI XI at 169,887. In response, the Board stated that it was “not persuaded to calculate a ‘weighted midpoint,’ inconsistent with the unweighted midpoints we used in our prior decisions,” but would correct the unweighted midpoint from June 15, 2001, to March 1, 2001, as SUFI alternatively requested. Id.

 

When SUFI challenged the rejection of the March 2000 date in the Court of Federal Claims, that court rejected the challenge because SUFI actually proposed March 1, 2001, to the Board as an alternative. SUFI Network Servs., 108 Fed.Cl. at 306. We see no sound basis for that ruling, because SUFI preserved its argument for the weighted midpoint by making that argument to the Board. On the merits, moreover, the Board gave little explanation for rejecting the weighted midpoint, citing only its desire for consistency with prior decisions. We conclude, therefore, that when the Board reconsiders Count III, as we require, it should also reconsider its rejection of the weighted-midpoint starting date for interest on damages. And at the same time, the Board should address SUFI’s “evidence to correct the Ramstein Building No. 303 DSN phone start date from October 2000 to October 1999” and evidence to “correct[ ] the 10,135 average monthly rate to 10,609” minutes per month. SUFI VIII at 168,239.

 

Count V (Other Operator Numbers and Patching)


Before October 1998, SUFI agreed to carry “morale” calls free of charge. SUFI VIII at 168,250. In October 1998, SUFI added to its switches two DSN access numbers for soldiers to use for these calls, which were supposed to be limited to 15 minutes per soldier every two weeks. Id. SUFI’s monitoring revealed calls up to three hours long and multiple consecutive calls from the same guest room; SUFI’s records showed that guests exceeded morale-call limits by 3,046.5 minutes (50 hours and 46 minutes) in the first three months of 1999 alone. Id. SUFI responded by blocking the specially established telephone numbers, but Air Force personnel made other local DSN numbers available to circumvent the block—another breach of contract. Id. at 168,250–54. SUFI identified 5 direct and 34 indirect DSN access numbers to which 70 or more calls of at least 10 minutes were placed, while the record showed that the average *1318 length of a DSN call from a non-lodging location (thus, more likely to be official in nature) was just under 2 minutes. Id. at 168,251, 168,254. In seeking damages for this breach by the government, SUFI asked for compensation for each minute of all calls that lasted at least 10 minutes on the identified lines. Id. at 168,253.

 

The Board rejected SUFI’s methodology because SUFI failed to show that the calls in question were not patched through to local numbers, rather than to long-distance numbers. Id. at 168,254 (“To the extent any such calls, even if non-official, were to local phone numbers, they did not circumvent SUFI’s commercial long distance phone network or result in any lost revenues thereby. Except for morale calls, this evidentiary lacuna is fatal to SUFI’s proof of liability for lost revenues.”). For that reason the Board awarded damages only for the 3,046.5 of excess morale-call minutes for which SUFI produced records. Id.

 

[6] We agree with SUFI that the Board’s determination on Count V is not supported by substantial evidence. Even if SUFI did not carry its burden to prove that all of the calls in question were long-distance calls, there was no basis for the Board’s conclusion that none of the calls could be counted towards SUFI’s recovery. But the Court of Federal Claims erred in making its own factual finding on this issue. SUFI Network Servs., 108 Fed.Cl. at 308. We vacate that ruling and order a remand to the Board for reconsideration of whether SUFI’s evidence provided a reasonably certain estimate—a fair and reasonable approximation—of damages from this breach. See National Australia Bk. v. United States, 452 F.3d 1321, 1327 (Fed.Cir.2006); Bluebonnet Sav. Bk. v. United States, 266 F.3d 1348, 1355 (Fed.Cir.2001).


 

Count VI (Early DSN Abuse)


In mid–1997, pursuant to its contract, SUFI provided guests at the Ramstein military base with the ability to use the telephone to obtain access to the DSN, including the ability to make local calls directly over that network. SUFI VIII at 168,233. But according to its later evidence, SUFI soon concluded that the DSN access was being used for long-distance calls, made through DSN (Air Force) operators. Id. SUFI’s representative testified that he observed a 50% reduction in long-distance calls over the SUFI network after the Ramstein introduction of DSN access, with a pattern of long calls (lasting up to four hours) to the DSN information operator. Id. When it then blocked access to the DSN operator numbers, SUFI submitted, its call revenues returned to normal. Id.

 

The Board analyzed SUFI’s long-distance revenues for the period in question, but did not find the recollection of SUFI’s representative to be substantiated. Id. at 168,235. On the contrary, the Board found that SUFI’s average monthly revenues increased, rather than decreased, after SUFI began providing DSN service. Id. Accordingly, it held that SUFI had “not established that alleged 1997 DSN abuse caused a reduction in its long distance call revenues” and denied any relief on Count VI. Id.

 

[7] The Court of Federal Claims reversed the Board on the ground that “[t]here were multiple other breach factors affecting SUFI’s monthly revenues, and it is incorrect to rely upon the monthly averages as if this breach were the only one in play.” SUFI Network Servs., 108 Fed.Cl. at 316. For the same reasons we have given in discussing Count I, we do not *1319 agree that the Board’s methodology comparing pre- and post-breach revenues lacks substantial evidence. Accordingly, we reverse the Court of Federal Claims on Count VI with respect to lost profits.


 

SUFI also sought damages, under Count VI, to compensate it for “extra work” it had to perform, and out-of-pocket costs it incurred, in addressing the DSN abuse involving Air Force operators. The Board did not address these claims. SUFI VIII at 168,235. On appeal, the government evidently concedes liability for extra work and costs—under at least the FAR § 52.243–1 “Changes—Fixed—Price (AUG 1987)” clause, incorporated into the contract, see J.A. 944B; SUFI I at 161,364. But it contends that the Board should be the one to calculate the amounts due in the first instance. We agree. Although we do not disturb the Board’s findings with respect to lost profits, we vacate the Court of Federal Claims’ ruling on Count VI in this respect and order a remand for the Board to determine SUFI’s extra-work and out-of-pocket damages for Count VI.


 

Count VII (Delta Squadron)


One of the buildings covered by SUFI’s contract (a lodging facility at Sembach Air Force Base) housed the administrative, maintenance, and transportation personnel for the Delta Squadron; before SUFI began service, five or six government-installed DSN telephones were available in the building for all Delta Squadron personnel to use. SUFI VIII at 168,260. SUFI requested the removal of those phones, as they were inside a lodging facility, contrary to the contract, and the phones were eventually removed. Id. As to the last two such phones, the Board’s findings (and the record presented to us) are unclear, but it appears that the Air Force agreed to the removal only if SUFI replaced those phones with its own. In April 2000, SUFI installed two of its own phones in the Delta Squadron lounge, to be used (subject to monitoring) only for expedited access to the guest rooms of Delta Squadron personnel and for morale calls to outside numbers. Id. Call records revealed, however, that much of the use fell outside those limits. Id. When SUFI complained to Air Force personnel regarding the abuse and threatened to remove the phones, SUFI was told that, if it did so, the Delta Squadron commander would order his troops not to use SUFI’s room phones. Id.

 

The Board awarded SUFI lost profits for the government-installed phones, but awarded no damages for abuse of the SUFI-installed phones, because it found that “SUFI waited from 13 April 2000 until 12 June 2003 to threaten to remove those phones” and found no government breach regarding the SUFI-installed phones. Id. at 168,262. The Board later corrected its findings to reflect that SUFI first threatened to remove the phones on or about August 11, 2001, but did not otherwise alter its holding. SUFI IX at 169,090.

 

[8] The circumstances under which SUFI replaced the last two government DSN phones with its own phones are material to whether the Board’s determination was supported by substantial evidence, but the record is incomplete on this issue. The Board did not discuss the evidence regarding the government’s alleged initial refusal to remove the phones or eventual agreement to removal only if SUFI replaced them with its own phones. Although the Court of Federal Claims seems to have concluded that the government conceded SUFI’s crucial factual allegations, *1320 SUFI Network Servs., 108 Fed.Cl. at 309 n. 13, it is not clear to us from the record that there are government concessions sufficient to make further factual findings unnecessary.


 

We therefore vacate the Court of Federal Claims’ ruling on this issue and order the issue remanded to the Board for further findings. The Board should consider what the government has conceded and make factual findings regarding the circumstances surrounding SUFI’s installation and maintenance of the two Delta Squadron phones. If SUFI installed and maintained those phones only under threats that breached the contract, the Board’s rationale for denying recovery for losses caused by the presence of the SUFI-installed phones cannot stand. In singling out that scenario for comment, we do not constrain the otherwise-required inquiry on remand.


 

Count VIII (Prime Knight Lodgings)


Unlike the other lodgings SUFI served, the Prime Knight lodging facilities at Ramstein had DSN phones in the guest rooms, with worldwide service, before SUFI’s contract with the Air Force. SUFI VIII at 168,242–43. Although the contract provided that these phones were to be replaced with SUFI phones once SUFI began service, the Air Force refused to remove the phones until shortly after September 1998, twenty months after SUFI began service at Ramstein. Id. at 168,243–44. There is no dispute on appeal that the Air Force breached the contract by refusing to remove the phones. SUFI Network Servs., 108 Fed.Cl. at 316.


 

SUFI estimated that it lost about $18,000 per month in revenues because of the government’s breach, then multiplied that figure by the duration of the breach to arrive at a total of $188,260.20 in claimed damages. SUFI VIII at 168,243. The $18,000/month figure apparently reflected a comparison of the monthly revenues from the Prime Knight lodgings with the monthly revenues from other lodgings (on the same base) that did not have worldwide DSN access in the guest rooms, but the Board found that the averages were “misleading because they did not consider the number of rooms in each of the buildings.” Id. The Board adopted an alternative methodology that compared the per-room revenues of the Prime Knight lodgings to the per-room revenues of other lodgings in the relevant time period, and found a difference of $690.58 per room. Id. at 168,245. The Board multiplied this per-room difference by the number of Prime Knight rooms (176) to arrive at a total-revenue difference of $121,542.08. Id.

 

[9] Because the Board’s damages determination for Count VIII was reasonable and supported by substantial evidence, the Court of Federal Claims erred in displacing it with its own damages calculation. SUFI Network Servs., 108 Fed.Cl. at 317. The only explanation the Court of Federal Claims gave for rejecting the Board’s calculation was that the “revenues received per room from other Ramstein lodging facilities were themselves repressed” as a result of other breaches, such as those involving “hallway and lobby DSN telephones.” Id. But the Court of Federal Claims identified no reason to think that the Prime Knight and other Ramstein lodgings were affected differently by the other breaches—more precisely, no basis for concluding that the Board had to find such a difference. Indeed, building diagrams indicate that the Prime Knight lodgings, like others, made DSN phones *1321 available to guests other than in their rooms. J.A. 1562. Without a difference regarding other factors, the comparison of buildings the Board used to estimate the effect of the present breach is reasonable. Accordingly, we reverse the Court of Federal Claims on Count VIII.


 

Count XI (German Troops Housing)


During the pre-contract bidding process, the Air Force made statements to SUFI about who would be staying at the lodgings SUFI would serve under the contract: “transient” guests “in transition between Europe and the USA,” who would “use the long distance service to reestablish themselves in the USA or call relatives in the USA.” SUFI VIII at 168,269. The Air Force further stated that “Americans are frequent callers and use the long distance service.” Id. Starting in March 2003, however, and without advance notice to SUFI, the Air Force housed non-transient German troops in some of the lodgings, an arrangement that lasted two years—until May 2005. Id. At the request of their commander, the Air Force decided generally not to give German troops personal identification numbers that would enable them to use SUFI’s phones, although certain soldiers individually requested and received such numbers. Id. From March 2003 to May 2005, SUFI’s revenues in the relevant lodgings declined to about 36% of the pre-March 2003 levels. Id.

 

[10] The Board found that the Air Force’s conduct regarding the German troops constituted a change in the terms of the contract that caused SUFI to have to undertake extra work and that reduced its revenues, justifying an equitable adjustment for SUFI’s extra work. Id. at 168,270. The Board did not address SUFI’s claim that the Air Force’s actions breached implied duties of good faith and cooperation and violated the express terms of the contract; nor did the Board explain why it was not awarding damages for SUFI’s lost profits on the phones in rooms occupied by the German troops. Id. In these circumstances, we cannot uphold the Board’s decision under the Wunderlich Act standard of review. But the Court of Federal Claims erred in itself determining the proper damages for Count XI. We vacate the Court of Federal Claims’ ruling on Count XI and order that count remanded to the Board for further consideration.


 

Count XVI (Post–Termination Lost Profits)


[11] Count XVI concerns SUFI’s loss of profits for the years in which it would have enjoyed the fruits of the contract had there been no government breach, which led to the justified contract termination by SUFI. The parties disagree about the interpretation of two contract provisions relevant to calculating SUFI’s post-termination lost profits—concerning the term of the contract and whether SUFI would have served new lodging facilities as they were added to bases covered by the contract. Matters of contract interpretation are issues of law that we review de novo. Massachusetts Bay Transp. Auth. v. United States, 254 F.3d 1367, 1372 (Fed.Cir.2001).


 

Contract Term. Three provisions bear on determining the contract term for purposes of SUFI’s post-termination lost profits. As modified, section F.4 provides: “The term of this contract will be for 180 months (15 years).” J.A. 965. As modified, sections H.27 and H.29 provide:


27. OPTION TO BUY EQUIPMENT


Upon completion of the performance period of each site (15 years), and prior to *1322 removal of any contractor owned equipment, the Government shall have the option to buy existing equipment at fair market value, which shall be negotiated between the contracting officer and the contractor for each site.


....


29. PERFORMANCE PERIOD


The performance period for each site will commence upon actual completion of installation, inspection and acceptance by the ordering NAFI [Non–Appropriated Fund Instrumentality] for the system ordered for that particular site and shall not exceed a period of 15 years from that date.


J.A. 966 (emphases added). Relying on section F.4, the Board interpreted the contract to provide for an across-the-board fifteen-year term from the date the contract was awarded, and thus set April 25, 2011, as the end date for contract performance for all sites. SUFI IX at 169,092. The Board considered its reading to be consistent with section H.29, which states only that the performance period for each site “shall not exceed a period of 15 years,” not that the performance period for each site would last fifteen years. Id.

 

[12] The Court of Federal Claims rejected the Board’s interpretation, instead reading the contract to provide for a separate fifteen-year term for each site, running from the date of completion of installation, inspection, and acceptance by the ordering NAFI, as specified in section H.29. SUFI Network Servs., 108 Fed.Cl. at 318. The court reasoned that the Board’s interpretation would “render sections H.27 and H.29 meaningless and superfluous,” because “there would be no reason to have other provisions addressing a performance period for each site.” Id. We conclude that, although the Board’s reading may not render sections H.27 and H.29 “meaningless and superfluous” (H.27 adds an option to buy equipment and H.29 specifies when SUFI must begin performing its duties under the contract), the Court of Federal Claims’ interpretation is the more reasonable reading of the relevant contract provisions.


 

First, the Board’s interpretation is in substantial tension with section H.27, whose language—“the performance period of each site (15 years)”—strongly indicates that the performance period for each site shall last 15 years, rather than merely that it shall not exceed 15 years. Second, given that the contract anticipates the addition of new sites years into the contract, with SUFI bearing substantial up-front installation costs for each site, it makes sense for the contract to be providing a site-specific performance period to permit recoupment of such investments. As the Court of Federal Claims reasoned, contracting for a separate term for each site “reflects the sound business principle that SUFI could not earn any revenue on its investment at a base until the telephone system was up and running.” SUFI Network Servs., 108 Fed.Cl. at 319. In the absence of a persuasive contrary showing, the fairer reading of the contract language, considering the economic logic of the bargain, is that the contract provided a performance period for each site.


 

Accordingly, we affirm the Court of Federal Claims’ conclusion that SUFI’s post-termination lost profits should be calculated for a term of fifteen years from the date of completion and acceptance of the telephone system at each site. The Board must recalculate damages under Count XVI on this basis.


 

[13] Serving New Facilities. As part of its claim for profits it would have earned *1323 had the contract continued past its 2005 termination, SUFI contended that it would have served two lodging facilities the Air Force added to SUFI-served bases after that termination. Its sole argument, at this stage, is that it would have served those facilities because it had a contractual right to do so. We agree with the Court of Federal Claims that SUFI had no such contractual entitlement. SUFI, 108 Fed.Cl. at 319–20; see also SUFI II at 161,868–69; SUFI III at 162,194–95.

 

SUFI points to no contract provision that actually gives it that right. There also is no language making this contract a “requirements” contract, under which SUFI was entitled to meet all of some defined set of the Air Force’s needs. Moreover, the contract provision that the parties identify as most relevant, section 3.11, points strongly against SUFI’s argument: addressing “Expanded Service,” it provides that SUFI is obligated to provide “expanded services ... as requested by the government,” and it includes “new buildings” within that provision. See SUFI Network Servs., 108 Fed.Cl. at 319 (quoting provision). Far from entitling SUFI to provide certain service, including at new buildings, it merely obliges SUFI to do so, when “requested by the government.”

 

SUFI has presented no evidence sufficient to create the asserted contractual entitlement, which is more contrary to than supported by the contract language. It identifies no clear, pertinent pre-contract representations about new buildings. And we cannot conclude that the economic logic of the overall contractual bargain necessarily implies such an entitlement as to new buildings. SUFI simply has not shown that its interest in earning back its investments in particular buildings so clearly required that SUFI have the option to serve new buildings on the same base (if any were built) that an implied contractual provision of such an option must be inferred. Finally, the asserted contractual entitlement is not implied by the fact that, for many years, the Air Force exercised its discretion to request SUFI to provide certain “expanded service.” Accordingly, we see no error in denying recovery for the two facilities built at SUFI-served bases after the contract termination.


 

Counts XVIII and XXII (Interfaces and Switches)


[14] Counts XVIII (SIMS/LTS Interfaces) and XXII (Change of Air Force Switches) relate to SUFI’s claims for extra work and out-of-pocket expenses arising out of problems in making its communications systems function well when, as required, they connected with certain of the Air Force’s systems. The Court of Federal Claims reversed the Board’s finding of no liability, then calculated damages for these counts on its own. SUFI Network Servs., 108 Fed.Cl. at 311–12, 314–15. On appeal, the government challenges only the Court of Federal Claims’ decision to calculate SUFI’s damages directly, rather than remand to the Board. We agree. We vacate the Court of Federal Claims’ ruling in this respect and order remand for the Board to determine damages for Counts XVIII and XXII, consistent with the Court of Federal Claims’ liability determinations.


 

Amounts of Certain Compensable Expenses


There is no dispute here that SUFI is entitled to payment for certain expenses it incurred in performing the contract or in responding to the breach, but the calculation *1324 of the payments due is in dispute. In order to calculate the payments due for certain identified, compensable work by SUFI, the Board determined the hourly rates of SUFI’s employees who performed the work (dividing their annual salary by 2080, i.e., 52 x 40, hours) and awarded SUFI hourly compensation at such rates, without adding amounts for SUFI’s overhead or profits. On reconsideration, which the government did not oppose on this issue, the Board found that SUFI was entitled to both overhead and profits for the work that was compensable as an equitable adjustment under the contract’s FAR § 52.243–1 provision, 48 C.F.R. § 52.243–1, but only overhead (not profits) for work that was compensable as damages for breach. SUFI IX at 169,094. The Board found overhead not proven, however, and so awarded nothing for overhead, and it made no change to its previous award of 10% profit on some of the contract-change work. Id.; SUFI VIII at 168,232–33, 168,274–75. The Court of Federal Claims, on review, held that SUFI was entitled to overhead and profits regardless of whether it incurred the expenses at issue because of a contract change or a breach, and awarded SUFI a 25% supplement to the labor-rate amount to cover both overhead and profits. SUFI Network Servs., 108 Fed.Cl. at 300–01.


 

The Court of Federal Claims did not identify, and we do not see, any error in the Board’s first step—determining base hourly labor rates. Nor do we see error in the Board’s finding that SUFI’s claim for overhead failed “for lack of proof,” because “[t]he record does not show which costs SUFI classified as ‘overhead’ and whether SUFI added overhead costs to overhead expense items, to G & A [General and Administrative] costs or to the compensation of any employee or consultant.” SUFI IX at 169,094. Although the government did not oppose the addition of overhead expenses, the Board found inadequate evidence in the record to quantify those expenses, and we see no reason to disturb the Board’s finding. To the extent the Court of Federal Claims concluded otherwise, we reverse that ruling.


 

[15] As to profits, there is now no dispute that—as the Court of Federal Claims held, reversing the Board—SUFI is entitled to profits for the work and out-of-pocket expenses at issue, whether they resulted from a contract change or a breach. A dispute remains, however, about the amount to be awarded for such profits. In this respect, we see no error in the Board’s selection of a 10% profit rate. Although section 3.11.1 of the contract specifies that, for additional work not specified in the contract, SUFI shall respond to the government’s request and provide a “cost proposal of no more than 25% over cost,” J.A. 938, neither that provision nor anything else in the contract says that SUFI shall be entitled to a 25% profit. The Board, in selecting a 10% profit rate, cited earlier Board decisions setting profit rates between 9% and 10%. SUFI IX at 169,095. Other than to complain that the Board’s rate did not include overhead, SUFI does not identify error in the Board’s selection of its profit rate. Accordingly, we vacate the ruling of the Court of Federal Claims and order a remand for the Board to include profits for all work and out-of-pocket expenses, whether incurred as a result of a contract change or breach.


 

Kapaun Line Fee


Vogelweh Air Base and Kapaun Air Station, located at essentially the same place, were added to the contract by Delivery *1325 Order No. 4. SUFI’s May 31, 1996 offer to the Air Force for Delivery Order No. 4 included the three Kapaun dormitories for the Non–Commissioned Officer Academy. According to SUFI, however, before it began the installations for Delivery Order No. 4, it received word from Donald Hall, the community lodging officer at Kapaun, that the Academy was closing and SUFI should delete the Kapaun buildings from the order. Although no modification was issued removing the Kapaun buildings from the contract, SUFI performed the installation for Vogelweh, but did not wire Kapaun. Later, after completing its installation work at the location, the Air Force requested that SUFI serve Kapaun, but SUFI protested, in part because the need to redeploy its installation crew would increase its costs. SUFI negotiated with Contracting Officer Technical Representative Sellers and other Air Force personnel to install the Kapaun system in exchange for a $1 per-day, per-room line fee. Although SUFI did not receive a contract modification signed by the contracting officer that incorporated the new line fee, it proceeded with the installation, relying on promises by Representative Sellers and other Air Force personnel that the line fee would be approved. After the installation was complete, the Air Force refused to pay the line fee.


 

[16] Although SUFI acknowledges that the contract does not provide for a line fee at Kapaun, SUFI contends that the Air Force is estopped from denying it payment in the amount of the line fee because Air Force personnel misled it into completing the installation by promising the requested line fee. To succeed in its claim, SUFI must show


(1) misleading conduct, which may include not only statements and action but silence and inaction, leading another to reasonably infer that rights will not be asserted against it; (2) reliance upon this conduct; and (3) due to this reliance, material prejudice if the delayed assertion of such rights is permitted.


Lincoln Logs Ltd. v. Lincoln Pre–Cut Log Homes, Inc., 971 F.2d 732, 734 (Fed.Cir.1992). It also must show that the government engaged in “affirmative misconduct,” Zacharin v. United States, 213 F.3d 1366, 1371 (Fed.Cir.2000), and that the Air Force personnel in question were acting within the scope of their authority, see New Am. Shipbuilders, Inc. v. United States, 871 F.2d 1077, 1081 (Fed.Cir.1989). The Board rejected SUFI’s claim, SUFI VIII at 168,259; SUFI IX at 169,091–92, and the Court of Federal Claims affirmed, SUFI Network Servs., 108 Fed.Cl. at 314 (Fed.Cl.2012).


 

[17] We affirm on this issue, because SUFI has not proved the third required element, i.e., material prejudice due to its reliance. SUFI stakes its entire case on the conduct and presumptive authority of the Air Force representatives who communicated with it regarding the line fee. But SUFI has simply not established that Mr. Hall, the lodging officer who SUFI says originally told it not to wire Kapaun, and on whose statements SUFI evidently relied in not wiring Kapaun concurrently with Vogelweh, had any authority to modify the contract to remove Kapaun, or that he or any other Air Force representative engaged in any misconduct in permitting SUFI to wire Vogelweh without concurrently wiring Kapaun. And SUFI has made no claim that it suffered prejudice from the denial of the line fee even if it was independently obligated by contract to wire Kapaun.


 

Because SUFI decided to complete the Vogelweh installation without concurrently *1326 wiring Kapaun, despite the fact that there was no modification to the contract releasing it from its obligation to serve Kapaun, the fact that SUFI subsequently wired Kapaun only in reliance on the Air Force’s false promises of a line fee is of no consequence. SUFI may have reasonably inferred from the Air Force’s later conduct that the Air Force would not assert its rights to have SUFI wire Kapaun under the original (unmodified) Delivery Order, but it has not shown any prejudice from the government’s delayed assertion of that right. On the contrary, Mr. Hall’s statements about deleting Kapaun from the delivery order do not create an estoppel or a modification, and with no modification of the contract, SUFI was obliged to wire Kapaun. It was SUFI’s own choice not to do so when it wired Vogelweh, a choice not connected to the Air Force’s later alleged misconduct. Costs it incurred in returning to the site to wire Kapaun are its own responsibility. Accordingly, we affirm the Court of Federal Claims on this issue.


 

CONCLUSION


For the foregoing reasons, we affirm in part, reverse in part, vacate in part, and remand to the Court of Federal Claims, with instructions to remand to the Board for further factual findings consistent with this opinion.


 

No costs.


 

AFFIRMED–IN–PART, REVERSED–IN–PART, VACATED–IN–PART, AND REMANDED.
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   755 F.3d 1305 (Fed. Cir. 2014) 
 
   Case Summary by Bryant G. Snee1  
  BCA Bar Association Program – October 15, 2014 
 
 SUFI Network Services, Inc v. United States, 755 F.3d 1305 (Fed. Cir. 
2014) is an interesting decision for at least two reasons.  First, it the most 
recent extensive Federal Circuit discussion of damages for contract breach, 
with particular focus upon “lost profits” claims.  Second, this damages 
dispute was litigated before, and was the subject of published opinions from, 
three different tribunals -- the Armed Services Board of Contract Appeals, 
the Court of Federal Claims, and the Federal Circuit.     
 
 
Background 
 
 In 1996, the Air Force Non-Appropriated Funds Purchasing Office 
(“Air Force”) entered into a contract with SUFI under which SUFI would 
install and operate telephone systems in guest lodges operated by the Air 
Force on bases in Europe.  The contract required SUFI to furnish, install and 
operate all necessary equipment entirely at its own expense; in exchange, the 
Air Force promised that the SUFI network would be the “exclusive” method 
for guests to place calls.  Revenues from the call charges were to be split 
between SUFI and the Air Force, although SUFI was entitled to the lion’s 
share of the revenues. 
 
 Shortly after SUFI began performance in 1997, numerous difficulties 
arose with respect to the Air Force’s obligation to ensure SUFI’s right to 
provide “exclusive” phone service.  These included:  the Air Force’s failure 
to remove existing DOD-owned phones (called Defense Switched Network 
or DSN) from lobbies and hallways; Air Force personnel provided DSN 
numbers to allow guests to “toll skip” by using SUFI-supplied room phones 
to reach DSN operators; and, the Air Force’s failure to restrict so-called 
“morale” calls to frequency and time limits provided in the contract.  
According to SUFI, these actions resulted in substantially reduced revenues.  


1   The views expressed in this summary are those of the author and not of the United States Department of 
Justice or of the United States Government.  
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In 1999, a dispute arose concerning the interpretation of a contract 
modification addressing the scope of permissible use for calling cards.   
 
 SUFI filed a claim with the contracting officer challenging the Air 
Force’s interpretation of the contract modification and asserting that the Air 
Force’s actions amounted to a “material breach” of the contract, entitling 
SUFI to stop performance under the contract.  SUFI appealed to the Armed 
Services Board of Contract Appeals (the “Board”), which agreed with SUFI 
as to the breach.  In 2005, the Air Force paid SUFI $2.3 million for the 
existing telephone system, allowing SUFI to retain its breach of contract 
claims.  SUFI filed claims with the contracting officer seeking $130 million 
in damages.  The contracting officer allowed $130,000; this litigation 
ensued.   
 
ASBCA Decisions 
 
 The litigation before the Board was protracted – the Board issued 
eleven decisions from 2004 to 2010.  The principal decision addressing the 
damages claims was issued in 2008, SUFI Network Services Inc., ASBCA 
No. 55306, 09-1 BCA ¶ 34,018 (Nov. 21, 2008) and was revised on 
reconsideration, see ASBCA No. 55306, 10-1BCA ¶ 34,415 (Apr. 5, 2010).   
Before the Board, SUFI asserted 28 separate claims and increased its 
claimed damages to $160 million.  The Board granted partial relief on 21of 
the 28 claims and awarded (following reconsideration) $7.4 million in 
damages. 
 
 Two related claims bear mention.  SUFI asserted that the Air Force’s 
failure to remove hallway and lobby DSN phones substantially undermined 
its revenue stream during performance (Count III).  Because of insufficient 
call records and data relating to hallway/lobby DSN phone use, SUFI sought 
to establish its claimed $85 million in damages by extrapolating from usage 
data from a single lobby phone which had been installed by SUFI and for 
which SUFI had data.  The government suggested that a narrower period of 
data from that phone combined with data from a couple other phones 
provided a more accurate measure of the calls that may have been diverted 
from SUFI’s network.  In its initial decision, the board observed that SUFI’s 
damages claim was predicated upon the assumption that all calls from that 
single SUFI-installed lobby phone were private, i.e., non-official, calls that 
would have been placed from SUFI-supplied room phones were it not for the 
Air Force’s breach.  The Board noted that the lobby phone relied upon was a 
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SUFI-installed phone and any inability to identify from the data which calls 
were official calls and which were private calls lay with SUFI.  Accordingly, 
the Board found that there was no basis upon which to find that “100% of 
the calls in issue were unofficial, as SUFI assumes,” nor to “reasonably 
determine the extent of official and non-officials calls” from that phone.  09-
1BCA ¶ 34,018 at 32.  Thus, the Board ruled that SUFI had “not sustained 
its burden of proving that the hallway/lobby DSN phones caused a reduction 
in long distance revenues . . . . ” Id.   
 
 In a separate count (Count XVI), SUFI sought $65 million net lost 
profits it claimed it would have enjoyed during the balance of the years yet 
to be performed under the contract.  The Board rejected the Air Force’s 
argument that SUFI’s “loss profits” claim was speculative because of the 
purported “near certainty” of a termination for convenience.  Instead, the 
Board, relying upon California Federal Bank v. United States, 395 F.3d 
1263, 1267 (Fed. Cir. 2005), found that all elements of a lost profits claim 
were satisfied:  (a) lost profits were in the contemplation of the parties, 
because a loss was forseeable; (b) there would have been a profit but for the 
breach; (c) the measure of damages can be clearly and reasonably 
established.  09-1 BCA ¶ 34,018 at 84.  The Board accepted SUFI’s 
methodology of calculating loss profits but adjusted the calculation to 
account for the Board’s various rulings on each count.  These adjustments  – 
most notably, the adjustment for zero recovery for the hallway/lobby phone 
claim – reduced SUFI’s award of lost profits to $636,000. 
 
 On reconsideration, with respect to the hallway/lobby phone claim, 
the Board rejected SUFI’s various arguments in support of its original 
calculation but elected to adopt an alternative methodology.  The Board’s 
approach examined available, but incomplete, data from 28 phones across a 
number of years.  From this data, the Board determined that 13% of the calls 
were made after duty hours and reasoned that these calls likely were to have 
been private, non-official calls for which SUFI would have been entitled to 
charge.  09-2 BCA ¶ 34201 at 2 (Jul 15, 2009).  Expressly characterizing its 
decision as “in the nature of a jury verdict,” the Board extrapolated this 13% 
figure to all of SUFI’s phones, leading to a $1.1 million award for the 
hallway/lobby claim.  Id.   On further reconsideration, 10-1 BCA ¶34,327 
(Dec. 14, 2009), although the Board made additional minor adjustments to 
its award, it repeated that its award was “in the nature of a jury verdict” and 
that there was no evidentiary support for SUFI’s assertion that all calls 
placed for “free” on the DSN lines would have been placed on SUFI-
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supplied phones if callers had to pay SUFI’s toll charges.  The Board also 
increased the “lost profits” claim of Count XVI to reflect the adjustments 
made to the hallway/lobby claim.  Following a third round of 
reconsideration, the Board reached a total of award of  $1.3 million for the 
hallway/lobby phone claim and $2.65 million for “lost profits.” Adding all 
other claims, the damages award was $7.4 million. 
 
The Court of Federal Claims Decision 
 
 Because this contract fell under the Wunderlich Act, 41 U.S.C. §§ 
321-22, the initial appellate review of the Board’s decision was undertaken 
by the Court of Federal Claims (“CFC”).  Of the 28 claims litigated before 
the ASBCA, SUFI challenged 11 before the CFC. 
 
 The presiding judge at the CFC made clear that he saw the case very 
differently than did the ASBCA: 
 


The Court finds this case to be very odd.  The Air 
Force committed multiple breaches that were 
mostly willful, and the existence of damage to 
SUFI is clear and certain.  Yet, a wide gulf exists 
between the amount SUFI claimed ($163,000,000) 
and the amount the Board ultimately awarded 
($7,416,751.52).  One might say that SUFI’s 
claims must have been vastly inflated, but just as 
easily one could say that the Board harshly 
reduced SUFI’s damages at every opportunity.  
Indeed, the Board’s SUFI VIII decision gives the 
impression that the Board ruled in every possible 
way to cut back on SUFI’s damages.  Virtually 
every Board judgment call went against SUFI and 
in favor of the Government.  In view of the 
willfulness of the Air Force breaches, one would 
expect the outcomes to have been just the opposite, 
with judgment calls favoring SUFI.  Despite, these 
general impressions, the Court must delve into the 
details of each claim to determine the proposer 
outcome under the law. 
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SUFI Network Services Inc. v. United States, 108 Fed. Cl. 287, 295 (2012).  
The CFC awarded almost $119 million in damages, noting that “[t]his 
amount may seem generous,” but the Court was persuaded “that this contract 
was completely mismanaged by the Air Force.”  Id. at 296.  The Court 
concluded its introduction by observing that the damages award reflects, 
among other things, “the disaster [the contract] became following the Air 
Force’s material breaches.  The Air Force only has itself to blame for a 
totally botched program of grand proportions.”  Id.     
 
 Noting the vastly different outcomes between its decision and that of 
the ASBCA, the CFC also considered whether a remand to the ASBCA was 
necessary and concluded it was not.  Relying upon Maxwell Dynamometer 
Co. v. United States, 386 F.2d 855, 870 (Ct. Cl. 1967), the CFC held that a 
remand for factual determinations was unnecessary because the facts were 
not in dispute or even if in dispute, the law would only permit one finding of 
fact to be made.  108 Fed. Cl. at 297-298.   
 
 Next the CFC turned to the “burden of proof on damages,” which the 
CFC characterized as the “recurring problem in this case.”  Id. at 298.  After 
reviewing a variety of general propositions and authorities, the CFC held 
that the plaintiff SUFI bore the burden of proving its damages, while the 
Government bore the burden of proving any setoff or reductions.  Id. at 299, 
quoting Caroline Hunt Trust Estate v. United States, 65 Fed. Cl. 271, 315 
(2005), aff’d in part, reversed in part and remanded, 470 F.3d 1044 (Fed. 
Cir. 2006).   Accordingly, the CFC reasoned that SUFI needed only prove its 
damages “with reasonable certainty” and rejected as unsupported 
speculation the Government’s concern that guests would not have used 
SUFI-supplied phones to the same extent as the “free” DSN phones from 
which SUFI extrapolated its damages calculations.  108 Fed. Cl. at 299.  
Thus, the CFC “decline[d] to eviscerate SUFI’s damages claims, as the 
Board did, just because of these speculative and unproven concerns.”  Id.   
 
 In reviewing the Board’s decision regarding the hallway/lobby phone 
claim, the CFC agreed with the Board that the Air Force’s failure to remove 
the phones was a breach, which the CFC characterized as “willful.”  Id. at 
303.  The CFC rejected the Board’s adoption of its alternative methodology 
to calculate damages for the breach as error.  Id. at 304.  In the view of the 
CFC, the methodology advanced by SUFI was reasonable and established a 
“prima facie case of damages for this claim” which the Government was 
then bound to rebut.  Id.  “Taking into account the willful nature of the Air 
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Force’s breach,” and other factors, the CFC concluded that SUFI established 
its damages with reasonable certainty and the Government failed to meet its 
burden regarding any reduction or setoff because it offered no evidence in 
support of its claim that if users were required to pay toll charges they would 
not use phones the same extent as they may have used phones which were 
free of charge.  Id. at 306-306.  “Consequently, the Government’s 
arguments, not SUFI’s, amount to mere speculation. The Board’s use of this 
unsubstantiated reduction in decreasing SUFI’s damages was legal error.”  
Id. at 306.  The CFC awarded SUFI $53.7 million in damages for this claim.  
 
 Of the 11 claims appealed by SUFI to the CFC, the CFC found that 
the Board erred in determining damages with respect to every claim and 
increased SUFI’s damages award for each claim.  See generally id. at  320-
321 (chart comparing CFC and ASBCA awards).  Given that the “lost 
profits” claim arising from foregone years of performance was derivative of 
the other claims – most especially, the hallway/lobby phone claim – the lost 
profit award was increased to almost $60 million.  The CFC’s total award 
amounted to nearly $119 million.   
 
The Federal Circuit’s Decision 
 
 Both sides appealed to the Federal Circuit.  A unanimous panel 
consisting of Judges Newman, Lourie, and Taranto issued its decision 
(authored by Judge Taranto) on May 29, 2014.  SUFI Network Services, Inc. 
v. United States, 755 F.3d 1305 (Fed. Cir. 2014).            
 
  With respect to the standard of review under the Wunderlich Act, the 
panel observed that the Supreme Court has held that a reviewing court 
operating under the Act is limited to the administrative record developed 
before the agency and that should a Board fail to reach and decide an issue, 
the matter should be remanded to the Board for consideration in the first 
instance.  Id. at 7, citing United States v. Carlo Bianchi, 373 U.S. 709, 716-
17 (1963) and United States v. Anthony Grace & Sons, Inc., 384 U.S. 424, 
428-430 (1966).  The panel noted the exceptions contained in Maxwell 
Dynamometer (relied upon by the CFC) concerning undisputed facts or 
disputed facts which admitted to only one lawful conclusion, but found 
neither of those exceptions were pertinent here.  Accordingly, it directed that 
remanded issues should be considered by the Board in the first instance.  Id. 
at 7-8. 
 







7 
 


 The panel then turned to the burden of proof relating to lost profit 
claims.  It began by restating the test for a loss profit claim in terms similar 
to that expressed by the Board.  Id. at 8.  Namely, that SUFI must establish, 
by preponderance of the evidence, that (a) the loss was a proximate cause of 
the breach; (b) loss profits were within the contemplation of the parties 
because they were foreseeable; and (c) a sufficient basis exits for estimating 
the loss profits with reasonable certainty.  Id. quoting Energy Capital Corp. 
v. United States, 302 F.3d 1314, 1325 (Fed Cir. 2002) and citing California 
Federal Bank, FSB v. United States, 245 F.3d 1342, 1349 (Fed. Cir. 2001).  
It further held that where defendant “argues that  .  .  .  there would have 
been some impediment to plaintiff’s ability to make a profit,” it is necessary 
for the Government to identify the “impediment,” but the burden remains on 
the plaintiff to prove its damages in the face of the identified impediment.  
Id. quoting Nycal Offshore Dev. Corp. v. United States, 743 F.3d 837, 844 
(Fed. Cir. 2014).  Finally, it observed that this principle is not altered by the 
“accommodation of reasonable imprecision” in the quantification of 
plaintiff’s claimed damages.  Id.     
 
 Applying these principles to the case at hand, the panel contrasted the 
parties’ opposing positions.  SUFI’s lost profit claim rested on the 
proposition that every long-distance call actually placed on non-SUFI 
phones (the so-called “breach world”) would have been placed with the 
same frequency and length on the SUFI-supplied phones (the so-called, 
hypothetical “non-breach world”).  The Government posited that given 
SUFI’s high per-minute calling rates, guests would have called less 
frequently and for shorter durations in the absence of the other “free” phone 
networks.  Id. at 9.   The panel then held that the CFC erred by 
“mischaracterizing this dispute as raising an issue on which the Government 
bore the burden of proof.”  Id.  Rather, the panel clarified that once the 
Government identified this alleged impediment to SUFI’s damages theory, it 
was SUFI’s burden to show that its high call rates would not adversely affect 
expected phone usage.  Id.  Doing so was an essential part of SUFI’s 
obligation to quantify its claimed damages “by a reasonably certain 
estimate.”  Id. 
 
   The panel stated that the Board did not err in placing the burden of 
proof upon SUFI, but found that in various instances the Board’s decisions 
failed to identify substantial evidence in support of its conclusions.  
Accordingly, the panel remanded a number of the claims back to the Board 
for further findings.  Id. 
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 With respect to the hallway/lobby phone call claim, the panel held that 
the Board failed to adequately articulate its reasoning or to identify 
specifically the substantial evidence supporting its adoption of an alternative 
calculation methodology.  Id. at 13.  The panel noted that with respect to a 
different claim (Count I regarding calling card use), the Board had 
adequately justified its use of an alternative methodology and the panel 
affirmed its conclusion.  Id.  But, with respect to this claim, the Board failed 
to justify its conclusion that after-hours calls (which were the basis of its 
13% “jury verdict award”) were likely the only non-official calls placed on 
hallway/lobby phones.  The panel stated that this conclusion was “so far 
from self-evident” that it required express substantiation.  In short, “[t]he 
Board opinions are inadequate on this crucial point in this large-dollar 
dispute.”  Id.  With respect to the parties’ core dispute concerning the 
reasonableness of extrapolating “free” use of DSN phones to estimated use 
of SUFI-supplied toll phones, the panel found wanting the Board’s 
explanation of its rationale.  Id. at 14.  The panel readily acknowledged  
 


the proposition that purchases fall as prices rise is 
true within a very wide range of circumstances.  
But the particular circumstances at issue can 
matter and the Board did not analyze the 
distinctive circumstances present here.    


 
Id.  Accordingly, the panel vacated the CFC ruling on this claim and ordered 
it remanded to the Board for further proceedings. 
 
 The Federal Circuit proceeded through all the other claims reviewed 
by the CFC.  In the total claim count, it affirmed outright the Board’s 
decision in four of the eleven claims and remanded the remaining seven 
back to the ASBCA.       
 
 
Possible Questions for Discussion: 
 
1.  The Federal Circuit rejects the CFC’s determination that (in a lost profits 
case, at least), the plaintiff  meets its burden to establish damages by a 
“reasonable certainty” through a prima facie showing after which the burden 
shifts to the government to refute that showing.  Rather, the panel held that 
the burden always remains with the plaintiff, including the obligation to 
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overcome or address any “impediments” raised by the government.  What 
type of effort or showing by the government is necessary to raise such an 
impediment?  Is lawyer argument alone sufficient?  Must there be some 
evidentiary showing or proffer? 
 
2.  In calculating damages, is a trial tribunal constrained to simply accept or 
reject the methodologies advanced by the parties OR is it free to create its 
own methodology?  If the latter is so, what substantiation is necessary to 
support an alternative methodology?  Can the tribunal direct parties to 
produce evidence related to a tribunal-created methodology?  If a tribunal 
does create its own methodology, is it being faithful to its obligation to act as 
a neutral, disinterested decision-maker? 
 
3.  In evaluating the competing damages claims, the CFC decision placed 
great emphasis “willfulness” of the Air Force’s breach.  To what extent 
should the “willfulness” of a party’s breach be a factor in assessing 
damages?    
 
If such moralistic considerations are relevant, how would that square with 
Supreme Court and Federal Circuit precedent that holds parties are free to 
breach their contracts so long as they answer in damages?  “Virtually every 
contract operates, not as a guarantee of particular future conduct, but as an 
assumption of liability in the event of nonperformance: ‘The duty to keep a 
contract at common law means a prediction that you must pay damages if 
you do not keep it,--and nothing else.’ Holmes, The Path of the Law (1897), 
in 3 The Collected Works of Justice Holmes 391, 394 (S. Novick ed. 1995). 
See Horwitz Matthews, Inc. v. Chicago, 78 F. 3d 1248, 1250-1251 (CA7 
1996).”  United States v. Winstar, 518 U.S. 839, 919 (1996) (Scalia, J., 
concurring) (emphasis added). 
 
“In contracting to acquire real property, the Postal Service, like any 
contracting party obtains the right to perform or to breach its contractual 
obligations. To breach a contract is not unlawful; the breach only begets a 
remedy in law or in equity.”  Benderson Dev. Co. v. U.S. Postal Serv., 998 
F.2d 959, 962 (Fed. Cir. 1993) (emphasis added). 
 
Isn’t the right to breach, a fundamental precept of capitalism? 
 
4.  What conclusions or lessons, if any, can be drawn from the fantastically 
differing outcomes of the two trial tribunals in this case?  The claims and 
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liability determinations are same – the essential differences relate to 
damages calculations and burdens of proof.   Does that adequately explain a 
$7.5 million award from one tribunal and $119 from the other? 
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Overview

		2014 Themes and Statistics

		Executive Orders and Administration Initiatives

		Significant Regulatory Developments



FAR Council

Department of Defense

Other Agencies

		What is coming down the pike?

		See back-up slides for links with additional information on topics covered and for information on other pending regulations of interest
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2014 Themes and Statistics

		Regulation via Executive Order (EO): Four EOs and one Presidential Memorandum affecting contractors in 2013-2014 (to date)

		Labor! Labor! Labor!: Executive Orders and proposed rules may lead to significant new compliance burdens for contractors

		Supply chain risk from counterfeit or non-conforming parts

		Small Business Jobs Act clean up
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Statistics through Sept. 26, 2014

		Final		Proposed		Interim

		FAR Council		12		8		3

		DOD		28		18		4

		Other		25		22		4





























Executive Orders and Administrative Initiatives: Fair Pay and Safe Workplaces

		EO 13672 imposes several new and expanded obligations. 79 Fed. Reg. 45309 (July 31, 2014)

		Reporting obligations apply to federal procurement contracts of at least $500,000

		Requires contractors to report violations of labor laws for covered prime contracts and subcontracts



Reporting required for any administrative merits determinations, arbital awards or decisions, or civil judgments against the contractor in the prior three years for violating any of a dozen federal labor statutes and their state-law equivalents 

Requires pre-award representations regarding these violations and opportunities to explain post-violation remediation; Contracting Officer (CO) must consider in pre-award responsibility determinations
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Executive Orders and Administrative Initiatives: Fair Pay and Safe Workplaces (cont.)

Covered contractors must update their reporting every six months, and COs must consider whether any reported violations warrant taking remedial measures

Covered prime contractors must represent that they will require and review the same information for subcontracts to be awarded in excess of $500,000 (other than for COTS)

		For contracts over $1 million (except commercial item or COTS), agencies must include contract provisions significantly limiting employment agreements that require arbitration of claims under Title VII or involving sexual assault or harassment; existing arbitration provisions are partially grandfathered in

		FAR Council directed to promulgate implementing rules; DOL directed to publish guidance on topics such as “equivalent state laws”
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Executive Orders and Administrative Initiatives: Gender Identity/Sexual Orientation

		EO 13672 modifies existing EOs to require contractors to prohibit discrimination based on sexual orientation or gender identity. 79 Fed. Reg. 42971 (July 23, 2014)

		Broad scope: modifies existing EOs that have long applied broadly to most contracts performed within the United States to prohibit discrimination based on race, gender, religion, and other factors

		Expect DOL to add/revise regulations and to rely on full investigative and remedial tools in pursuing complaints

		This EO had been expected by media/commentators in the first half of 2012 but was not published until this year
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Better Buying Power (BBP)

		2010 introduces BBP.  2012 brings BBP 2.0.  Sept. 19, 2014: DOD releases preview of BBP 3.0

		BBP 3.0 will continue focus on continuous improvements but with an emphasis on encouraging innovation and promoting technical excellence



Concern that U.S. technical superiority is threatened, relying on capabilities from 1970s-1980s that have been upgraded but not changed

		BBP 3.0 initiatives



Achieve affordable programs

Achieve dominant capabilities while controlling life cycle costs

Incentivize productivity in industry and Government

Incentivize innovation in industry and Government

Eliminate unproductive processes and bureaucracy

Promote effective competition

Improve tradecraft in acquisition services

Improve professionalism of the total acquisition workforce
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Whistleblower Protections:  DOD

		DOD adopted as final, with changes, an interim rule amending the DFARS to implement FY 2013 NDAA § 827, whistleblower protections for contractor and subcontractor employees. 79 Fed. Reg. 11336 (Feb. 28, 2014)



Extends protections to subcontractor employees

Applies protections to disclosures made to “[a] management official or other employee” of  contractor or subcontractor who has responsibility to investigate, discover, or address misconduct, as well as disclosures to Government officials (e.g., members of Congress, IGs, or DOJ), to a court or grand jury, or “in any judicial or administrative proceeding relating to waste, fraud, or abuse . . . .”

Expands types of alleged misconduct that can give rise to protected disclosure to include “gross mismanagement,” “gross waste,” “violations of law,” as well as disclosures regarding an alleged violation of “rule or regulation” or “abuse of authority”

Reprisal prohibited “even if it is undertaken at the request” of  Government official, unless the request is in the form of a “nondiscretionary directive” within authority of  official

Contractors and subcontractors must provide employees with written notification of rights and protections as whistleblowers in “predominant language of the workforce”
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Whistleblower Protections and Allowability of Legal Costs Related to Whistleblower Proceedings:  FAR

		In 2013, FAR Council adopted “pilot program” on whistleblower protections similar to permanent DFARS program. 78 Fed. Reg. 60169 (Sept. 30, 2013).  Final rule in process

		The FAR Council adopted as final, with changes, an interim rule amending the FAR to implement FY 2013 NDAA §§ 827(g) and 828(d) addressing allowability of legal costs incurred by contractor or subcontractor related to whistleblower proceedings. 79 Fed. Reg. 43589 (July 25, 2014)



Final rule was modified to expressly address settlement of whistleblower complaints in FAR 31.205-47(c)
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Whistleblower Protections:  NASA

		NASA issued a similar whistleblower protection interim rule amending the NASA FAR Supplement (NFS) to implement statutory whistleblower protections for contractor and subcontractor employees and address allowability of legal costs related to whistleblower proceedings. 79 Fed. Reg. 43958 (July 29, 2014)



Adds NASA-unique requirements to NFS Subpart 1803.9 covering policy, procedures for filing and investigating complaints, remedies, clause prescriptions, a related contract clause, and allowability provisions 

Per FY 2013 NDAA, applies to contracts awarded on/after effective date; task orders entered into on/after effective date, pursuant to contracts awarded before, on, or after such date; and contracts awarded before effective date that are modified to include contract clause providing for applicability of amendments
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Contractor Business Systems:  DOD

		DOD proposes to amend the DFARS to expand contractor self-reporting on business system adequacies and to require triennial review by independent certified public accountants (CPAs) of accounting, estimating, and material management and accounting (MMAS) systems.  79 Fed. Reg. 41172 (July 15, 2014)



Proposed rule responds to Government Accountability Office (GAO) report finding that DCAA’s inability to complete audits of contractor business systems was key external risk to DCMA’s ability to carry out its responsibility to determine adequacy of DOD contractor business systems.  Defense Contract Management Agency: Amid Ongoing Efforts to Rebuild Capacity, Several Factors Present Challenges in Meeting Its Mission, Report No. GAO-12-83 (Nov. 3, 2011)

Proposed rule does not cover earned value management systems (EVMS), contractor purchasing systems, or property management systems. Small businesses are not covered

Generally, estimating systems covered if contractor has prime contracts/ subcontracts of at least $50M for which certified cost or pricing data were required or contracts totaling $10M for which certified cost or pricing data were required at discretion of the CO; MMAS covered if contractor has over $50M in qualifying Government sales and CO believes review is necessary; accounting system covered if contractor has contracts covered by CAS
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Contractor Business Systems:  DOD (cont.)

		Covered contractors must conduct annual assessments of covered systems and report results to the CO and auditor/DCAA.  Annual reports must be submitted within 6 months after end of contractor’s fiscal year and must be signed by an officer at level no lower than VP or chief financial officer of reporting business segment.  DCAA will review annual assessments and provide views to CO

		In first year in which covered contractor is required to provide an annual report and every 3 years thereafter, a triennial CPA report must be submitted to auditor/DCAA for review and assessment.  Covered contractors also must submit an audit plan comprising audit strategy, risk assessment, and plan that is submitted to CO and auditor/DCAA for review and comment. CO is to inform contractor of any issues with the plan identified by DCAA, but CO’s review does not constitute approval of plan  

		CPAs retained by contractors to perform audits must have certain qualifications, and contractors must reasonably ensure that CPAs are and remain independent

		Contractors must maintain and make available to the Government certain documentation, including CPA work papers and documentation of CPA’s independence
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Contractor Business Systems:  DOE

		The Department of Energy (DOE) proposes to amend the Department of Energy Acquisition Regulation (DEAR) to adopt rules similar to those in the current DFARS relating to contractor business systems (e.g., accounting, estimating, and purchasing systems, EVMS, and property management systems). 79 Fed. Reg. 18416 (Apr. 1, 2014)



DOE rules generally mirror DFARS, thus review criteria are largely identical to DOD’s criteria.  DOE also proposes clauses that would allow COs to withhold a percentage of payments, under certain conditions, when a contractor’s business system contains significant deficiencies 

Unique to DOE, but akin to proposed DOD Rule:  Contractors would be required to make separate business systems disclosures to DOE CO for 4 of 5 business systems.  For accounting, purchasing, and property management, contractor must provide documentation to CO within 60 days of contract award establishing that each system meets its respective system criteria. For estimating systems, contractor must submit to CO (within 60 days of award) documentation of policies, procedures, and practices used for contractor cost proposals in reasonably sufficient detail for CO to make a judgment regarding acceptability of contractor’s estimating practices
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Counterfeit Electronic Parts:  DOD

		DOD issued a final rule amending the DFARS in partial implementation of FY 2012 and FY 2013 NDAAs, relating to detection and avoidance of counterfeit electronic parts. 79 Fed. Reg. 26092 (May 6, 2014).  Final rule followed proposed rule, 78 Fed. Reg. 28780 (May 16, 2013), and was accompanied by public meeting held on June 16, 2014. 79 Fed. Reg. 26725 (May 9, 2014)



Rule and clause generally require contractors to adopt processes to detect and avoid use or inclusion of counterfeit electronic parts and to report detected or suspected counterfeit electronic parts

Based on public comment, DOD limited definitions of “counterfeit part”  and “suspect counterfeit part” to electronic parts; defined “obsolete parts”; deleted certain unclear definitions; expanded and clarified criteria for contractors’ avoidance and detection systems; clarified applicability of counterfeit system criteria to CAS-covered prime contractors; clarified required flow down to all subcontractor tiers providing electronic parts or assemblies containing electronic parts
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Counterfeit Electronic Parts:  DOD (cont.)

DFARS 252.246-7007 limited to CAS-covered prime contractors (but see flowdown requirements)

Under clause, contractors must establish and maintain a counterfeit electronic part detection and avoidance system that includes “risk-based policies and procedures” that address (at a minimum) 12 areas:

Training for personnel

Inspection and testing of electronic parts, including criteria for acceptance and rejection of parts

Processes to abolish counterfeit parts proliferation, reporting, and quarantining of counterfeit electronic parts 

Processes to enable traceability of parts back to suppliers

Use of suppliers, such as original manufacturers or sources authorized by original manufacturer, including authorized aftermarket manufacturers or suppliers that obtain parts exclusively from one or more of these sources.  If these are not available, “use of suppliers that meet applicable counterfeit detection and avoidance system criteria”
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Counterfeit Electronic Parts:  DOD (cont.)

		Contractor “risk-based” counterfeit electronic part detection and avoidance system (cont.)



Reporting and quarantining of counterfeit electronic parts and suspect counterfeit electronic parts.  Reports to CO and Government-Industry Data Exchange Program (GIDEP)

Methodologies to identify suspect counterfeit electronic parts and rapidly determine if suspect counterfeit electronic part is, in fact, counterfeit

Design, operate, and maintain systems to detect and avoid counterfeit/suspect counterfeit electronic parts

Flowdown of counterfeit detection/avoidance requirements to subcontractors at all levels in supply chain that are responsible for buying or selling electronic parts or assemblies containing electronic parts, or for performing authentication testing

Not limited to CAS-covered subcontractors

Small businesses and commercial item contractors that are subs to CAS-covered primes are covered
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Counterfeit Electronic Parts:  DOD (cont.)

		Contractor “risk-based” counterfeit electronic part detection and avoidance system (cont.)



Processes for keeping continually informed of current counterfeiting information and trends

Processes for screening the GIDEP reports and other credible sources of counterfeiting information

Control of obsolete electronic parts

		DFARS purchasing system requirements modified to implement counterfeit electronic part requirements



Thus, significant deficiency related to detection/avoidance system could lead to withholdings, like other business system significant deficiencies

		Adds DFARS 231.205–71 to address unallowability of costs of counterfeit electronic parts and rework when counterfeit parts found; limited exception applies



Page *







Reporting on “Nonconforming Parts”:  FAR		

		The FAR Council proposes to expand reporting requirements for “nonconforming” parts beyond counterfeit electronic parts and beyond DOD contracts.  79 Fed. Reg. 33164 (June 10, 2014).  Public meeting on proposed rule held on June 16, 2014



Based on FY 2012 NDAA § 818 and Office of Federal Procurement Policy (OFPP) Policy Letter 91–3, entitled “Reporting Nonconforming Products” (Apr. 9, 1991)

		Implemented primarily through amendments to quality assurance provisions of FAR Part 46; includes new contract clause, mandatory for all contracts for acquisition of supplies, or services that include supplies 

		Not limited to CAS-covered primes



Neither commercial item contracts nor small businesses would be exempt from clause

		Broad flowdown to all subcontracts (at any tier) for supplies, or services that include supplies
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Reporting on “Nonconforming Parts”:  FAR	 (cont.)

		Must report to CO within 30 days from when contractor becomes aware that an end item, component, subassembly, part, or material contained in supplies purchased by contractor for delivery to or for the Government is a counterfeit or suspect counterfeit    

		Contractors must report to GIDEP within 60 days of becoming aware that (1) an item is counterfeit or a suspected counterfeit; (2) an item contains a major or critical nonconformance that is a “common item” and constitutes a quality control deviation from a lower level subcontractor that resulted in the release of nonconforming items to more than one customer 



“Common item” is “an item that has multiple applications versus a single or peculiar application”

		Must also screen reports in GIDEP to avoid use and delivery of items that are counterfeit or suspect counterfeit or that contain major or critical nonconformance 
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DOD Interim Rules:  Disclosures to Litigation Support Contractors

		DOD uses a “two prong implementation approach” to implementing FY 2012 NDAA § 801.  79 Fed. Reg. 11337 (Feb. 28, 2014)

		Prong 1: DOD may release litigation information,  including sensitive information, to its litigation-support contractors provided that the litigation-support contractors are subject to appropriate requirements and restrictions that comply with the requirements of new 10 U.S.C. § 129d. New DFARS 252.204-7013 and -7014 establish requirements and restrictions for handling data

		Prong 2: DOD will notify offerors and contractors submitting information under solicitations and contracts that the information may be disclosed to DOD’s litigation-support contractors. New DFARS 252.204-7015 provides notice

		Also: DOD modifies existing IP/data-rights clauses (e.g., DFARS 252.227-7013) to expressly exempt disclosures to litigation-support contractors from restrictions on disclosures





*
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Other Agency Final Rules: Contractor Minimum Wage (DOL)

		Rule required by EO 13658. 79 Fed. Reg. 60634 (Oct. 7, 2014); see also 79 Fed. Reg. 9851 (Feb. 12, 2014) (EO) 

		FAR Council proposed rules forthcoming

		Covers several types of contracts and contract-like instruments awarded based on solicitations issued after January 1, 2015, or awarded outside the solicitation process after that date:



Contracts for construction under the Davis-Bacon Act; 

Service contracts under the Service Contract Act; 

Concession contracts; and

Contracts involving federal property or lands and contracts for offering services for federal employees, their dependents, or the general public

		Does not apply to “truly automatic” renewals of existing contracts—DOL explains that this encompasses the exercise of options negotiated in contracts awarded before the dates above, and any resulting price adjustments

		Applies to subcontracts awarded under covered contracts





*
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Other Agency Final Rules: Contractor Minimum Wage (DOL) (cont.)

		For covered contracts and subcontracts, covered workers must receive no less than the applicable minimum wage for work on covered contracts



$10.10 beginning January 1, 2015  

Annually beginning January 1, 2016, the Secretary of Labor will determine the applicable minimum wage increase

Contractors still must comply with any higher state/local minimum wages

		Covered workers defined broadly: workers are covered not just when directly chargeable to a covered contract, but also when they perform work “in connection with a contract,” that is, when they perform “other duties necessary to the performance of the contract”



Final rule: workers who indirectly support covered contracts for at least 20% of their time are covered and must receive the minimum wage for those hours.

		No private right of action, but many parties may file complaints with DOL; full panoply of DOL remedies available

		NOTE: already potentially applicable via class deviations





*











Other Agency Proposed Rules: DOL Employment Data Collection Rule

		DOL Office of Federal Contract Compliance Programs (OFFCP) proposes to require annual Equal Pay Report: report of compensation data broken down by sex, race, and ethnicity. 79 Fed. Reg. 46562 (Aug. 8, 2014); see also 79 Fed. Reg. 20751 (Apr. 11, 2014) (underlying presidential memorandum)

		Reports required for contractors and subcontractors that (already) file EEO-1 reports, have more than 100 employees, and have contracts, subcontracts, or POs for at least $50,000 and 30 days

		Reports to be used to focus enforcement on contractors submitting data that suggests potential pay violations; OFFCP to compare individual contractors to aggregated industry data



Page *







Page *

Other Agency Proposed Rules: DOL Rule on Pay Transparency and Nonretaliation

		Implements EO 13665 to amend 41 CFR part 60-1: contracting and administering agencies must include nonretaliation provisions in government contracts and for federally assisted construction. 79 Fed. Reg. 55712 (Sept. 17, 2014) (proposed rule); 79 Fed. Reg. 20749 (Apr. 8, 2014) (EO 13665)

		These provisions must prohibit contractors from discharging or otherwise discriminating against employees or job applicants who inquire about, discuss, or disclose compensation (theirs or of others).  Provisions must be included as mandatory flowdowns to subcontractors as well

		Rule requires contractors to add nondiscrimination provisions to employee handbooks and to share the provision with employees and applicants
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Other Agency Rules: Small Business Administration (SBA)

		Interim Rule, Inflation Adjustment to Monetary Size Standards. 79 Fed. Reg. 33647 (June 12, 2014):  



First adjustment since 2008

Adjusted both receipts-based and program-based size standards

Part of SBA’s ongoing comprehensive review of size standards, as required by the Small Business Jobs Act of 2010

		Proposed Rule, Advisory Small Business Size Decisions. 79 Fed. Reg. 35963 (June 25, 2014): Proposed safe harbor from fraud penalties for individuals or firms that misrepresent size status for purposes of federal procurement opportunities if they acted in good faith reliance upon small-business-status advisory opinions received from Small Business Development Centers (SBDCs) or Procurement Technical Assistance Centers (PTACs)
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Other Agency Final Rules: Defense Priorities and Allocation System Update

		Bureau of Industry and Security updates Defense Priorities and Allocation System (DPAS).  79 Fed. Reg. 47560 (Aug. 14, 2014)

		Expands permissible reasons for priority ratings to include homeland security, emergency preparedness, and critical-infrastructure protection and restoration activities

		Rated orders for emergency preparedness now may require acceptance or rejection within as little as six hours for emergencies that have occurred, or 12 hours to prepare for an imminent hazard

		Written confirmation of delay in performance now required within one day of orally notifying the Government

		Adds procedures for persons to obtain priority ratings for items supporting homeland security, emergency preparedness, critical infrastructure protection and restoration

		Allocation procedures updated too—but not used in decades!
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Other Noteworthy Final FAR Rules

		Period to comment on past performance shortened. Contractors now have 14 days (down from 30) to comment on Contractor Performance Assessment Rating (CPAR) before release to the Past Performance Information Retrieval System (PPIRS). 79 Fed. Reg. 31197 (May 30, 2014)

		Pass-through exemption for small businesses. FAR 15.404-1 is revised so that if a prime contractor intends to subcontract at least 70% of the work, the CO is no longer required to consider alternatives in writing if the acquisition is a small-business purchase under FAR part 19. 79 Fed. Reg. 3931 (July 10, 2014)

		WOSB Set-Aside Limits Removed.  Dollar limits removed on set-aside awards for women-owned small business (WOSB) concerns and economically disadvantaged WOSB concerns, per FY 2013 NDAA 

§ 1697.  79 Fed. Reg. 35864 (June 24, 2014)

		Further Limits on Allowable Contractor Compensation: Implements FY 2012 NDAA §803 to expand the executive compensation cap to all contractor employees performing DOD, NASA, and Coast Guard contracts, as well as the five most highly paid executives performing contracts issued by all other agencies. 79 Fed. Reg. 31195 (May 30, 2014)
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Other Noteworthy DOD Rules

		Final Rule Prohibiting Cost-Type Contracts for Major Acquisition Programs.  79 Fed. Reg. 58693 (Sept. 30, 2014)



Prohibits use only for production; still permitted for contracts for development and earlier phases

Implements FY 2013 NDAA § 811 (which set 10/1/14 deadline)

		Interim Rule Updating National Industrial Security Program.  79 Fed. Reg. 19467 (Apr. 9, 2014). Updates and standardizes requirements for access to classified information for companies subject to foreign ownership, control, or influence (FOCI)

		Proposed Rule Advising of Requirements Relating to Afghan Taxes. 79 Fed. Reg. 35715 (June 24, 2014)



For solicitations and contracts for performance in Afghanistan, new DFARS 252.229-70XX and -70YY would direct contractors to exclude any Afghan taxes, customs, duties, or similar charges from the contract price

Challenge: Afghanistan has reportedly been collecting taxes from U.S. contractors even though the contractors are supposed to be tax-exempt under U.S.-Afghan agreements
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Other Noteworthy Regulatory Developments

		Chief Acquisition Officers Council Announced Open Dialog on Acquisition. 79 Fed. Reg. 22682 (Apr. 23, 2014)



Soliciting ideas for improving/streamlining acquisitions and burdens

Starts with three campaigns: reporting and compliance; procurement rules and practices; and small-business participation

Public submitted ideas to CAO website; ideas then earned “votes”

		DOD releases Guidelines for Creating and Maintaining a Competitive Environment for Supplies and Services in the Department of Defense 

(Available here: http://goo.gl/XNO35C)



Intended to “complement and work in concert with” Better Buying Power 2.0 guidelines

Areas of focus include encouraging open systems architecture and pursuing IP strategies with a focus on future competition

		Some Efforts to Eliminate Redundant or Obsolete Regs. Examples: EPA eliminates EPAAR provisions made redundant by new FAR provisions, 79 Fed. Reg. 15921 (Mar. 24, 2014); FAR Council proposes to eliminate obsolete Y2K regulations, 79 Fed. Reg. 16274 (Mar. 25, 2014)
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Other Noteworthy Regulatory Developments (cont.)

		Joint Working Group on Improving Cybersecurity and Resilience Through Acquisition.  79 Fed. Reg. 14042 (Mar. 12, 2014) 



Following EO 13636 (Feb. 12, 2013), DOD and GSA publish six recommendations to improve cybersecurity and resilience in the Government, seek comments, and draft implementation plan 

Among the recommendations: 

Include baseline cybersecurity requirements in appropriate acquisitions

Require purchases from OEMs or component manufacturers, authorized resellers, or other trusted sources when appropriate

		Updated ASBCA Rules.  79 Fed. Reg. 42214 (July 21, 2014)
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Two Final Rules Released in Late 2013

		FAR Council Final Rule: Unrestricted, Open-Ended Indemnification Clauses in Acquiring Social-Media Applications. New FAR clause severs these types of clauses if contractors attempt to impose them through license agreements; clause intended to limit concerns about Anti-Deficiency Act violations. 78 Fed. Reg. 80382 (Dec. 31, 2013)

		DOD Final Rule: Safeguarding Unclassified Controlled Technical Information.  DOD narrows scope of final rule to cover only safeguarding requirements for unclassified controlled technical information and reporting the compromise of unclassified controlled technical information. 78 Fed. Reg. 69273 (Nov. 18, 2013)



New Open FAR Case for a proposed FAR rule on contractor access to controlled unclassified information
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Coming Down the Pike?	

		Proposed rules to implement small-business provisions in the FY 2013 NDAA:



Proposed rule to expand the mentor-protégé program to allow participation by all types of small businesses

Proposed rule to change calculation of limitation on subcontracting based on “amount paid” rather than based on cost, also to allow utilization of “similarly situated entities” in satisfying limitations

		Proposed rule on high global warming potential hydrofluorocarbons in response to President’s Climate Action Plan and as requested by Council on Environmental Quality

		Proposed rule to expand DCAA’s “low-risk audit sampling” policy implemented under DOD class deviation 2012-O0013 to the FAR and to other agencies that utilize DCAA to fulfill audit requirements
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Coming Down the Pike? (cont.)

		Proposed rule clarifying that determinations of exceptional circumstances are needed when noncompetitive contract awarded on basis of unusual and compelling urgency exceeds 1 year, either at time of award or due to post-award modifications  



Responds to GAO Report GAO-14-304, Federal Contracting: Noncompetitive Contracts Based on Urgency Need Additional Oversight (Mar. 2014)

		2013 DFARS Case to implement FY 2013 NDAA § 941, which requires cleared defense contractors to report penetrations of networks and information systems and allows DOD to access equipment and information to assess impact of reported penetrations

		Unlikely (but conceivable) that there will be final OCI rules this year (pending since 2011)



Latest Open FAR Case report anticipates report to FAR Council on additional comments received (not clear which comments received or when) and any changes to draft final rule at end of October 
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Questions and Contact Information

		Questions?

		For more information, please contact:



Kara M. Sacilotto

Wiley Rein LLP

ksacilotto@wileyrein.com

202.719.7107



Craig Smith

Wiley Rein LLP

csmith@wileyrein.com

202.719.7297
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For More Information on . . .

		Final DOL minimum wage rules: http://www.wileyrein.com/publications.cfm?sp=articles&id=10027 

		Labor related EOs: http://www.wileyrein.com/publications.cfm?sp=articles&id=10001

		DOL proposed rule on Government Contractors, Requirement to Report Summary Data on Employee Compensation:  http://www.wileyrein.com/publications.cfm?sp=articles&id=9914

		“Fair Pay and Safe Workplaces” EO:  http://www.wileyrein.com/publications.cfm?sp=articles&id=9906

		EO on contractor minimum wages:  http://www.wileyrein.com/publications.cfm?sp=articles&id=9445 

		DOL proposed rule on contractor minimum wages:  http://www.wileyrein.com/publications.cfm?sp=articles&id=9811

		DOD proposed business system rule expansion:  http://www.wileyrein.com/publications.cfm?sp=articles&id=9861
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For More Information on . . .

		DOD final rule on counterfeit electronic parts:  http://www.wileyrein.com/publications.cfm?sp=articles&id=9686 

		Final FAR rule on contractor employee compensation:  http://www.wileyrein.com/publications.cfm?sp=articles&id=9754

		Guidelines for Creating and Maintaining a Competitive Environment for Supplies and Services in the Department of Defense:  http://www.wileyrein.com/publications.cfm?sp=articles&id=9962

		Defense Security Service (DSS) interim final rule re contractors under FOCI: http://www.wileyrein.com/publications.cfm?sp=articles&id=9636

		DPAS final rule: http://www.wileyrein.com/publications.cfm?sp=articles&id=9401

		2013 DOD final rule on safeguarding unclassified controlled technical information: http://www.wileyrein.com/publications.cfm?sp=articles&id=9248

		Interim (not final) DOD and FAR rules on whistleblower protections and allowability of legal costs: http://www.wileyrein.com/publications.cfm?sp=articles&id=9154
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PRESENTATION TO THE BCABA ANNUAL PROGRAM:  OCTOBER 15, 2014

THE CIVIL FALSE CLAIMS ACT

	MODERATOR:  Richard O. Duvall, Holland & Knight LLP

	PANELISTS:

Jennifer Short, U.S. Attorney’s Office for the District of Columbia*	     Brian Miller, Navigant                                                                                               Colette Matzzie, Phillips & Cohen LLP

HYPOTHETICAL and OUTLINE FOR USE IN PANEL DISCUSSION:

	X Corp.,  a D.C. corporation with principal offices in Reston, Virginia, has a $50 million fixed-price contract  (“Contract”) with the Department of Veterans Affairs (“VA”) to provide specialized security-related services on VA facilities in the Mid-Atlantic and logistical support for various VA operations.  The services were not commercial items and X Corp. was not a small business.  The Contract required that those hired to perform the security-related services have been trained and certified in accordance with standards for security guards recognized by certain industry standard-setting organizations. X Corp. received award of the Contract in 2011, and assigned responsibility for performance to its Chief Operating Officer.  At no time did X Corp. establish a business ethics awareness and compliance program or internal control system as contemplated by FAR 52.203-13(c).  

Almost from the start there were performance problems that resulted in much back and forth between X Corp. and the Contracting Officer.  Nonetheless, X Corp. continued to bill and to receive payments under the Contract.  In early 2013, based on reports of poor performance from the user activity, the Contracting Officer determined that services did not conform to contractual requirements and could not be corrected by re-performance.  In light of this determination, the Contracting Officer issued a Demand Letter under FAR 52.246-4(e) (Inspection of Services—Fixed-Price) seeking repayment of $1.0 million.  At the same time, the Contracting Officer referred the matter to the VA’s Office of Inspector General (“OIG’) to investigate the causes of the apparent performance deficiencies.  X Corp. made a perfunctory response denying liability.   

  In May, 2013, X Corp. terminated Mary Jones, the principal assistant to the Chief Operating Officer of the Company, a person intimately familiar with X Corp.’s performance and billing under the Contract.  X Corp. gave Ms. Jones a severance package.  The terminated employee, hereinafter “Relator”, promptly contacted counsel to report concerns that X Corp. had been defrauding the Government in connection with the Contract. 

____________________________________________________________________________

*  Jennifer Short is participating in her individual capacity, and any comments or observations in this Outline or in her remarks cannot be attributed to her office or the U.S. Department of Justice.



Qui tam case

	In June, 2013, Relator filed a complaint under seal in U.S. District Court of the District of Columbia asserting violations of the Civil False Claims Act, 31 U.S.C. §§ 3729 (a)(1)(A), (B) & (G).  Relator alleges that X Corp. submitted claims for performance under the Contract while knowingly failing to perform services required by the Contract; knowingly failing to hire security guards with the proper training and certifications; and failure to comply with FAR clause 52.203-13(c) requiring the establishment of a business ethics compliance program within 90 days after award.  Relator further alleges that compliance with clause at FAR 52.203-13(c) was a material term of the Contract and that X Corp. knew that the Government regarded compliance as a material term—even though FAR 52.203-13(c) does not make compliance a condition of payment. Relator alleged that X Corp. submitted bills expressly and impliedly certifying that it had performed the Contract, had hired trained guards, and had established a compliance program.

	Relator alleges that X Corp. submitted claims in violation of § 3729(a)(1)(A), and made false statements concerning the qualifications and training of its staff, in violation of § 3729(a)(1)(B).   

	Following service of the Complaint and the written disclosure of substantially all material evidence and information the Relator possessed as required under 31 U.S.C. § 3730(b)(2), the case was referred to the U.S. Attorney’s Office for the District of Columbia for investigation.  In turn, the U.S. Attorney’s Office contacted the OIG.

	The case remains under seal as a result of extensions of the seal order while the Government’s investigation of the matter has continued.  The Government has not yet intervened to take over the action under § 3730(b)(4).

Dispute under the Contract:

	Meanwhile, in mid-August, 2014, the Contracting Officer issued a final decision determining that X Corp. owed $1.0 million under FAR 52.246-4(e) (Inspection of Services—Fixed-Price), and directing a set off against amounts otherwise owed under the Contract.  X Corp. has not yet appealed the Contracting Officer’s final decision under the provisions of the Contract Disputes Act, 41 U.S.C. § 7104.

Other facts:

	X Corp. has not made a disclosure under the provisions of the clause at FAR 52.203-13(b)(3)(i)(B).  

	After the OIG was contacted by the U.S. Attorney’s Office and provided a copy of the Complaint and accompanying materials, it advised the VA’s Suspension and Debarment Official of the pendency of the case. No action has been taken by the SDO. 

A.  Questions for Relator’s counsel: Comments by Colette Matzzie

	1.  Choice of venue:  D.C. or Virginia.

		a.  General considerations

		b.  4th Circuit v. D.C. Circuit concerning implied certification

Harrison v. Westinghouse Savannah River Co., 176 F.3d 776 (4th Cir. 1999).

	United States ex rel. Godfrey v. KBR, 360 Fed. Appx. 407 (4th Cir. 2010).

	United States v. SAIC, 626 F.3d 1257 (D.C. Cir. 2010).

2.  Communications with DOJ—Initial Relator interview; efforts to assist the Government with its investigation and to get DOJ to intervene to take over the action.

B.  Questions for DOJ:  Comments by Jennifer Short

	1.  Initial evaluation.

	2.  Referral to OIG for investigation; communications with agency.

3.  Assessment of whether contractor had already made a disclosure under the mandatory disclosure rules. 

C.  OIG investigation: Comments by Brian Miller

	1.  This matter had been referred to the OIG before any qui tam action was filed.

	2.  Circumstances when OIG refers to DOJ.

D.  DOJ / OIG contacts with X Corp. concerns regarding discussing qui tam action: Comments by Jennifer Short

1.  When and how to engage with X Corp. as to the matter where there is a complaint under seal.

	2.  Assume letter is written by U.S. Attorney asking for certain information.

	3.  Use of Civil Investigative Demand.

E.  Response by X Corp. after being advised of DOJ interest: Comments by Richard Duvall

	1.  Response by counsel.

2.  Efforts to determine DOJ concerns, whether qui tam suit has been filed, and what is alleged.

	3.  Consideration of related to appeal Contracting Officer’s decision.

F.  X Corp.’s own investigation: Comments by Brian Miller 

	1.  Initial steps.

	2.  Engagement of litigation support services.

	3.  Mandatory disclosure. 

G.   Efforts to convince DOJ that there is no violation and/or to set up settlement negotiation and DOJ response.    

	1.  Arguments/submissions by X Corp.

		a.  Liability analysis

			No false claims—billing in accordance with Contract.

			No false claim by virtue of implied certification

				No false claim by virtue of implied certification

Ambiguity in contract terms, regulations or statute coupled with reasonable and good faith interpretation negates knowledge

Services conformed and there is no basis to find “reduced value” under the clause at FAR 52.246-4 (e). 

Lack of knowledge

		b.  Damages

No loss to the Government; services conformed and there is no basis for finding of “reduced value” or loss of benefit of the bargain.

No credible argument that damages can be based on amounts of false claims.

	2.  Input of the OIG—Brian Miller

	3.   Contracting Officer/Agency role

4.   Discussions between DOJ and Relator concerning liability and damages—Colette Matzzie

5.  Government response—Jennifer Short

H.  Settlement

	1.  Crucial question:  if there is no settlement will DOJ intervene to take over the action?

	2.  X Corp.’s position/concerns as to settlement:

		Potential liability under FCA

		Potential contractual liability

		Releases

		Suspension/debarment

			No mandatory disclosure

			Allegations in qui tam complaint.

		Adverse publicity/press release

		Reputation

		Past performance

	3.  Relator’s position and interests

Amount of proceeds; scope of covered conduct release

Share of proceeds

Attorney’s fees and costs

Retaliation Claim Settlement 

	4.  Extent of flexibility

		Multiple of damages

		Form of agreement

		Publication / Press release

	5.  Timing considerations

	6.  Resolving suspension and debarment concerns

		DOJ view

		X Corp.’s position
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False Claims Act


It’s Time to Re-Think the False Claims Act


BY STEVEN D. GORDON AND RICHARD O. DUVALL


T he federal False Claims Act (FCA) is one of the
government’s primary weapons in combating
fraud by federal contractors, federal grantees and


recipients of federal benefits. Since 1986, when the FCA
was restructured into its current configuration, total re-
coveries under the Act amount to almost $39 billion. Re-
coveries during the last three fiscal years alone total al-
most $12 billion. Approximately two-thirds of all recov-
eries since 1986 have resulted from suits initiated by
whistleblowers pursuant to the unique qui tam provi-
sions of the FCA which enable private citizens to file
suit on behalf of the government and reward them with
15-30% of any resulting recovery. The number of such
whistleblower suits been rising and, during the last
three fiscal years a record number of suits was filed
each year: 635 cases in 2011, 652 cases in 2012, and 753
cases in 2013. Significantly, however, almost all of the
recoveries from whistleblower-initiated cases were ob-
tained in the small minority of those cases in which the
government intervened to take over the action.


It is difficult to identify and measure all the relevant
costs and benefits arising from FCA enforcement. As a


result, there has been a tendency to focus on metrics
that are easy to quantify — the number of FCA cases
brought and the amount of money recovered as a result
of those cases. Fundamental policy decisions concern-
ing the FCA and its enforcement have tended to be
based on assumptions, ideology, or political appeal.
Clearly, the FCA creates some notable benefits for the
government and the public. The FCA has been used to
recover substantial amounts of money and to deter
fraud; without a strongly enforced FCA, contractors,
grantees and program participants likely would engage
in more fraud than now occurs. The question, however,
is not whether the existing FCA yields some significant
benefits, but whether it is optimal in light of alterna-
tives.


We believe that certain important aspects of the FCA
are ineffective, inefficient, and/or inequitable — they
detract from the public interest rather than promoting
it. The time has come to re-examine and revise the FCA
in order to ensure that it better serves the interests of
the government and the public. As explained below, we
recommend a major revamping of the role of whistle-
blowers that would preserve their vital function in un-
covering fraud while eliminating their ability to insti-
gate costly and unproductive litigation. We also recom-
mend changes to the FCA that would strengthen
incentives for contractors, grantees and program par-
ticipants to self-police and report wrongdoing — be-
cause such self-policing is the most important tool for
preventing fraud in government contracts and pro-
grams.


Steven D. Gordon is a partner at Holland &
Knight who practices in the areas of white col-
lar crime and complex civil litigation. Rich-
ard O. Duvall is a partner at Holland & Knight
in the firm’s government contracts and liti-
gation practices.
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The FCA is politically popular as it currently exists. In
recent years Congress has repeatedly amended the FCA
in ways that expand its coverage and enhance the abil-
ity of whistleblowers to bring suits. We recognize that
our recommendations run counter to this tide and that
there is not yet the political will, much less a consensus,
to substantially reconsider the FCA and how it is en-
forced. Nonetheless, we hope in this article to draw at-
tention to some of its shortcomings and to lay the
ground work for future changes.


I. Change The Role Of Qui Tam Relators. The qui tam
provisions of the FCA empower private persons (called
relators) to initiate litigation in the name of the United
States. Under the current qui tam provisions, a relator
files an FCA suit under seal and presents his/her evi-
dence to the Department of Justice (DOJ) for review
and investigation. The suit remains under seal while the
DOJ investigates the case and decides whether to inter-
vene and take control of the action or, instead, to de-
cline intervention and let the relator proceed with the
suit. Relators and their counsel are incentivized to file
FCA actions by awarding them a share of any recovery
plus their attorney’s fees and costs. Relators are incen-
tivized to continue the action when the DOJ declines to
intervene by giving them a greater share of any recov-
ery: 25-30% vs. 15-25% where the DOJ does intervene.
Although the DOJ can seek dismissal of an action when
it declines to intervene, it rarely does so—no matter
how little merit DOJ finds in the action.


Qui tam provisions that permit private parties to en-
force federal statutes and receive a share of the recov-
ery are very rare. In 2000, the Supreme Court identified
four contemporary federal qui tam statutes: the FCA,
the Patent Act, and two Indian protection laws, one of
which has since been changed. Of these, the FCA is by
far the statute most often invoked by private parties.
The FCA qui tam provisions are a product of history
and were cobbled together over the course of 125 years.
When the FCA was first enacted, during the Civil War,
the DOJ did not exist; federal law enforcement fell to
the Attorney General and his small staff in Washington,
D.C., as well as to the then-independent U.S. Attorneys
in each federal judicial district. As originally enacted,
the FCA authorized relators to file and prosecute suits
in the name of the United States; there was no provision
for the government to take over the suit. In 1943, the
FCA was amended to enable the government to review
qui tam suits and intervene in ones it selected. The seal
provision was added in 1986, when the FCA was re-
structured into its current form.


We submit that the utility and efficiency of the qui
tam provisions has not been given sufficient scrutiny,
especially in light of their ad hoc development. A close
look at the current system demonstrates that whistle-
blowers play a needed and critical role in uncovering
fraud and bringing it to the attention of the government.
But the provisions that enable whistleblowers to initiate
and conduct FCA suits on behalf of the United States
are actually counterproductive - their costs exceed their
benefits.


A. Relators should not prosecute FCA cases which the
government declines to pursue. According to DOJ statis-
tics (http://www.justice.gov/civil/docs_forms/C-
FRAUDS_FCA_Statistics.pdf ), nearly 70% of all FCA
recoveries since 1986 result from qui tam actions. But
these same data indicate that, where the DOJ investi-


gates a qui tam case and decides not to intervene to
take over the action, the continued prosecution of that
case by the relator is rarely successful. For every ten
cases filed by relators, the DOJ intervenes in only two.
The 80% of qui tam cases in which the DOJ declines to
intervene ultimately prove to be meritless almost all of
the time. Of the $3 billion recovered in qui tam actions
during fiscal year 2013, only $109 million — 3.6% —
was obtained from actions in which the DOJ declined to
intervene. This is typical. Over the past 27 years, the re-
coveries from cases in which the DOJ declined to inter-
vene have averaged only 3.6% of the total recovery from
all qui tam cases. On average, 96.4% of the monies ulti-
mately recovered comes from the 20% of qui tam cases
that the DOJ decides are worthy of its attention.


This data shows that (1) whistleblowers play an im-
portant role in alerting the government about potential
violations of the FCA; and (2) the DOJ does a good job
of evaluating qui tam suits and selecting those suits in
which it will intervene. The data also shows that the
prosecution of FCA cases in which the DOJ declines to
intervene is an extraordinarily inefficient device for
remedying fraud. Of course, a few of the cases in which
the DOJ declines to intervene ultimately prove to be
meritorious and result in recoveries, sometimes in the
millions of dollars. The question is whether these occa-
sional successes justify the costs to the courts, the liti-
gants, and the public of litigating hundreds of meritless
cases.


If the DOJ had to prosecute all qui tam cases, rather
than being able to decline involvement in those that it
decides are not worthwhile, the public would surely
question why taxpayer dollars are being squandered on
prosecuting 80% of the cases which yield only 3.6% of
the ultimate recoveries. But, because the government
does not shoulder the cost of prosecuting qui tam cases
in which it declines to intervene, there is a tendency to
view those cases—wrongly—as costless to the govern-
ment and the public. Under this view, there is no down-
side to allowing relators to prosecute ‘‘declined’’ qui
tam cases and there is some potential upside because
those cases might (albeit rarely) bear fruit. This per-
spective is mistaken. There are substantial societal
costs to allowing qui tam cases to proceed after the DOJ
declines to intervene.


First, the hundreds of qui tam cases filed each year
impose a significant burden on the federal courts and
consume substantial tax dollars in that process. The
cases typically are complicated, date back years, in-
volve numerous issues, and implicate arcane and highly
technical statutes, regulations or contract requirements.
Furthermore, the cases are filed under seal and remain
under seal for months or even years, which increases
the management burden on the courts.


Second, the qui tam cases impose significant costs of
defense. The cost of defending against a qui tam suit
commonly runs into the hundreds of thousands of dol-
lars (or more). While the public does not care about
these costs in cases where the defendant is culpable, the
public should care about the costs imposed by meritless
claims. Such costs are ultimately borne by the innocent
defendant (and its employees and owners) or else they
are passed on to the defendant’s customers in the form
of higher prices. The government, itself, is the customer
which is most likely to end up bearing a significant
share of such defense costs in the form of higher prices.
Moreover, the perceived risk and cost of defending
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against meritless qui tam cases tend to affect the pric-
ing of all government contracts, not only those which
actually generate such a claim. Given the billions of dol-
lars worth of goods and services that the government
procures each year, even a slight uptick in prices could
offset all of the recoveries from meritorious FCA ac-
tions.


While the impact of higher prices on the government
is indirect and difficult to measure, some of the costs of
defending meritless qui tam cases are shifted directly to
the government and potentially can be measured. Un-
der the provisions of the Federal Acquisition Regulation
(FAR), the government in certain circumstances must
reimburse contractors for up to 80% of the legal fees
and litigation expenses incurred in successfully defend-
ing a FCA action. Exactly how much the government
spends on such reimbursements is unknown, but there
is reason to believe the amount is substantial. During
the past five fiscal years, 288 qui tam suits were filed in
cases involving the Department of Defense (DOD)
where the cost reimbursement provisions of the FAR
potentially could apply. On average, the DOJ would
have intervened in 58 of these cases, and declined to in-
tervene in the remaining 230. Assuming (generously)
that 10% of the declined cases will result in some recov-
ery, that leaves 207 in which the defendant-contractor
ultimately will prevail. If we assume an average cost of
defense of $150,000 and that these cases involved con-
tractors who could seek reimbursement, the govern-
ment would have been obliged to pay reimbursements
totaling $24,840,000. Yet, during this five year period,
the total amount recovered in meritorious qui tam cases
that were prosecuted by relators after the DOJ declined
to intervene was only $9,863,700. Under this analysis
the government might have suffered a net loss of $15
million by permitting all of these qui tam suits to pro-
ceed after it declined to intervene.


The validity of this analysis does not change even if
the government is not suffering an actual loss with re-
spect to all qui tam cases in which it declines to inter-
vene. (The largest single category of qui tam cases in-
volves health care, which are not subject to the FAR and
do not require the government to reimburse defendants
for their legal fees where the claim proves to be ground-
less). The costs and benefits of qui tam suits must be
measured from a societal perspective, not simply the
government’s pocketbook. In terms of the public inter-
est, if the cost of litigating meritless qui tam suits sub-
stantially exceeds the recoveries obtained from merito-
rious cases, then the system is counterproductive. In
any event, a system in which 80% of the cases produce
a mere 3% of the recoveries is grossly inefficient. It
wastes money that would be better spent or invested
elsewhere.


Beyond being inefficient, it is unjust to structure the
FCA in a manner that forces a large number of innocent
parties to defend themselves against fraud charges in
order to catch a few more wrongdoers. An effective
anti-fraud program must seek not only to maximize the
number of culpable parties who are detected and sanc-
tioned, but also to minimize the number of innocent
parties who are wrongly pursued. Imagine, for the sake
of comparison, that 80% of the civil tax fraud cases that
the IRS brought each year yielded only 3.6% of the to-
tal recoveries and that most of the taxpayers in those
cases were eventually exonerated. The public outrage
would be immense—and justifiably so.


These problems can all be solved by permitting only
the DOJ to prosecute FCA suits. Enforcement of the
FCA should be limited to those cases that the DOJ finds
worthy of its attention. The resulting system would be
far more efficient — it would recover 96.4% of the mon-
ies currently being recovered through qui tam cases but
with far fewer cases (up to 80% fewer cases). And this
new system would be much fairer because it would
drastically reduce the number of innocent parties who
are forced to defend against FCA suits.


The new system would also substantially lighten the
burden that FCA cases impose on federal courts. There
would be far fewer FCA cases for the courts to process.
And those cases would not be cluttered with vexing pro-
cedural issues that apply only to suits prosecuted by re-
lators: disputes involving the public disclosure bar,
whether the relator was an ‘‘original source’’, and
whether the relator was the ‘‘first to file.’’


Furthermore, this new system would promote better
outcomes in individual cases and better development of
FCA case law. Qui tam relators and their counsel are
‘‘bounty-hunters’’ who are primarily motivated by per-
sonal economic reward—not by shaping the law, pursu-
ing larger policy interests or protecting the government
or the public. As a result, they are inclined to ‘‘push the
envelope’’ in terms of stretching the FCA to cover as
much conduct as possible. They also are motivated to
take whatever litigation positions maximize their
chance of recovering money. The DOJ, in contrast, does
not receive a share of the FCA recoveries it obtains, and
its objective is not simply to maximize the amount of
those recoveries. Rather, the DOJ’s goal is to obtain a
just outcome in the FCA cases it prosecutes and to dis-
courage future misconduct. Although the DOJ does pay
attention to the recoveries it obtains, it also pays atten-
tion to policy considerations and shaping the law so as
to protect the interests of the government and the pub-
lic.


B. Relators should not file FCA suits. The current pro-
cedure under which relators file qui tam suits only
makes sense based upon the assumption that the rela-
tors are going to end up prosecuting some number of
those cases by themselves, without assistance from the
DOJ. Once that premise is eliminated - if relators can no
longer prosecute FCA cases that the DOJ declines to
pursue - it is senseless to have relators frame com-
plaints and initiate suits which then must be sealed
while the DOJ investigates their merit. Instead, the ap-
propriate role of the whistleblower would be to provide
information to the DOJ. In turn, the DOJ would evalu-
ate the evidence and decide whether to file a (regular,
unsealed) FCA suit and, if so, determine exactly what
claims it will bring.


This revision would cure the significant problems as-
sociated with the current process of filing qui tam com-
plaints under seal to enable the government to investi-
gate their merits confidentially. The FCA provides that
complaints are sealed for an initial period of 60 days,
but the government may seek extensions from the
court. In practice, the seal period has ended up being
far longer than 60 days. An October 2009 Federal Judi-
cial Center report found that nearly half of the cases
filed during the previous year were still sealed and ap-
proximately 15% of cases filed between 2000 and 2003
remained under seal. The U.S. Attorney’s Office in
Philadelphia has stated that most intervened or settled
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qui tam cases in that district are under seal for at least
two years. And the ACLU has reported that cases typi-
cally remain sealed for 2 to 3 years, and have been
sealed for as long as 9 years. A divided federal court of
appeals has ruled that the seal provisions do not violate
the public’s First Amendment right of access to judicial
proceedings. Nonetheless, the current system—where
complaints routinely remain under seal for a period of
years—is inconsistent with fundamental American val-
ues that courts should conduct their business publicly
and expeditiously. And it is inconsistent with due pro-
cess concerns that defendants be apprised in timely
fashion of allegations against them so that they can pre-
pare their defense while relevant records are still avail-
able and witness memories are still fresh.


Furthermore, taking whistleblowers out of the case-
filing process would generate other significant benefits
as well. The prosecution of FCA cases would become
far more uniform and effective—and in line with the
handling of all other federal causes of action—if the role
of whistleblowers were limited to submitting informa-
tion to the DOJ and the DOJ was given sole responsibil-
ity for deciding whether and how to proceed with cases.
The DOJ would be better able to establish its own pri-
orities and strategically allocate its enforcement re-
sources, rather than having to respond to any and all
cases that relators decide to file and being constrained
by how much time different federal judges are willing to
allow for case investigation before the seal is lifted. In-
stead of constantly being reactive, the DOJ could more
easily develop its own proactive enforcement programs
aimed at particular practices or programs.


The current qui tam procedure forces the allocation
of considerable resources by the DOJ and the federal
courts to any matter deemed by a particular relator and
his/her counsel to warrant suit. Each case filed by a re-
lator becomes part of the court’s active docket and must
be properly managed. The DOJ must investigate the
case and then formally advise the court whether it will
intervene. During that process, motions to continue the
stay period must be filed and ruled upon. This system
creates docket management problems for courts and
consumes time and attention that could be more pro-
ductively spent elsewhere. Under a revised system
where the DOJ has sole responsibility to initiate FCA
cases, DOJ can better control how much of its resources
it devotes to the allegations of a particular relator. And
the courts will not have to devote any resources to cases
that the DOJ concludes are not worthwhile.


C. Relators should not participate in the prosecution of
FCA cases which the government does pursue. Under the
current law, the DOJ’s intervention in a qui tam case
does not oust the relator. Although the DOJ assumes
primary responsibility for prosecuting the action, the
relator can remain involved in the litigation. The relator
can continue to pursue claims that the DOJ declines to
adopt and can participate in the claims which the DOJ
does adopt. The relator and his/her counsel can con-
tinue to earn legal fees and recover costs from the pro-
ceeds of the action. The relator can object to any pro-
posed settlement of the case, and the relator’s objec-
tions can be overridden only if the court determines,
after a hearing, that the settlement is fair. Likewise, the
relator can object to a dismissal of the action and must
be given a hearing. The government or the defendant
can ask the court to limit the relator’s participation in
the litigation, but this seldom happens.


The notion of having two sets of prosecutors—the
DOJ and the relator—pursuing the government’s claims
in the same case makes little sense. It is a historical
anomaly that results from the evolution of the FCA, as
discussed above. There is no justification for continuing
this anomaly if the FCA is revamped. In no other cases
does the government permit whistleblowers to become
co-prosecutors with it. The DOJ does not need litigation
assistance, and the litigation process becomes more
cumbersome whenever another party is added to the
mix. There is no reason to believe that allowing the re-
lator to participate in the prosecution and settlement of
an FCA suit improves the outcome from the public’s
perspective. To the contrary, it likely detracts from the
outcome because the relator has a self-interest in maxi-
mizing his/her share of any recovery and the relator’s
counsel has a self-interest interest in maximizing recov-
erable attorney’s fees.


D. The role of whistleblowers under a revamped FCA. Ac-
cordingly, we recommend that whistleblowers should
no longer be accorded standing to file FCA actions on
behalf of the United States, or to participate in such ac-
tions as a party. The DOJ alone should be authorized to
bring and maintain actions for violation of the FCA, just
as it is exclusively responsible for enforcing other fed-
eral statutes. There is nothing unique about FCA cases
that requires that private persons be given standing to
sue in the name of the United States. The whistle-
blower, after submitting information to the DOJ, should
have no rights regarding the prosecution of the matter
except the right to share in any ultimate recovery.


Our proposal does not address how large a reward
whistleblowers should receive for their information ex-
cept that it would eliminate their ability to receive the
higher award range (25-30% of any recovery) currently
provided in cases where the government does not inter-
vene. Under the current statute, a relator is entitled to
receive between 15-25% of the recovery in a case in
which the government intervenes ‘‘depending upon the
extent to which the [relator] substantially contributed
to the prosecution of the action.’’ The exact amount
awarded to the relator is determined by the court. This
existing system could be retained or it could be altered
so that the amount of the award is determined by the
DOJ rather than the court. The court is largely depen-
dent upon the DOJ’s input, in any event, in determining
how substantial a contribution a relator has made to the
prosecution of a particular case.


Our proposal would not affect the ability of a whistle-
blower to pursue a retaliation claim under the FCA.
Such claims belong to the whistleblower as an indi-
vidual, not to the United States, and they do not create
the problems that we address.


II. Strengthen Incentives to Enforce the FCA Through
Self-Policing The foremost interest of the public and the
government is to prevent fraud from occurring in the
first place. Close behind is the interest, when fraud does
occur, in having it promptly detected, reported, and re-
solved. Further, the public interest is to accomplish
these goals in the most cost-effective and efficient man-
ner possible. Ideally, anti-fraud policies should align
contractors and grantees with the government so that
there is a shared interest in combating fraud.


It follows that government policies for fighting fraud
should be designed to cause contractors and grantees to
police themselves. After all, contractors and grantees
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are usually in the best position to prevent fraud, and to
detect and correct fraudulent conduct when it does oc-
cur. Moreover, a system where the contractor or
grantee detects and self-reports episodes of misconduct
committed by its employees or agents is by far the most
efficient and cost-effective from the perspective of the
government and the public. Such a system minimizes
the government’s investigative costs and eliminates any
need for litigation to establish liability. Furthermore,
the government obtains the full amount of any financial
recovery, without the need to pay a share to a third
party. Accordingly, the provisions of the FCA should in-
centivize contractors and program participants to en-
gage in self-policing by making it worthwhile for them
to do so. We submit that the statute, as currently struc-
tured, provides insufficient incentives for self-
disclosures of violations.


A party that violates the FCA is liable for treble the
amount of the government’s damages, plus a civil pen-
alty of between $5,500 and $11,000 for each false claim.
A defendant who self-reports a fraud to the government
is liable for double damages, rather than treble dam-
ages, but no reduction in civil penalties, if: (1) the de-
fendant discloses all information about the violation
within 30 days after it first obtains the information, (2)
the defendant fully cooperates with the government’s
investigation, and (3) the defendant did not self-report
in an effort to mitigate the impact of a pending proceed-
ing or investigation about the violation. If the self-
disclosure was not made within 30 days, the defendant
remains potentially liable for treble damages. Further, a
self-disclosure does not cut off the rights of a qui tam
relator who filed suit before the disclosure was made, or
even after the disclosure was made if the relator quali-
fies as an ‘‘original source.’’ Under those circum-
stances, the self-reporting defendant would also be li-
able for the relator’s attorneys fees and costs, in addi-
tion to double or treble damages and civil penalties.
(These consequences flowing from a qui tam suit would
be obviated if our proposal to revamp the role of rela-
tors is adopted).


Thus, as currently structured, the FCA provides a
relatively weak incentive for contractors and program
participants to step forward and disclose their own vio-
lations. Defendants who do not self-disclose generally
can settle an FCA case with the DOJ for double (rather
than treble) damages plus some amount for civil penal-
ties and/or applicable costs. This DOJ settlement prac-
tice is reasonable—some concessions must be made in
order to make obtain a settlement. But if the govern-
ment is prepared to accept double damages from defen-
dants who have not reported their own false claims, it
ought to grant considerably better terms to those defen-
dants who do self-report. The DOJ Antitrust Division,
for example, has a highly successful Corporate Leni-
ency Program that guarantees no criminal prosecution
of a company that voluntarily reports an antitrust viola-
tion before the DOJ learns of it. Congress enhanced the
attractiveness of this leniency program in 2004 by lim-
iting the civil liability of such self-reporters to single
damages, rather than treble damages. A similarly le-
nient approach commends itself here. We recommend
the following changes to the FCA so that it better incen-
tivizes contractors and program participants to engage
in self-policing.


First, the sanctions imposed on defendants who self-
report a violation should be reduced to single damages.


According to the Supreme Court, double or treble dam-
ages under the FCA serve several purposes, including
recoupment of the fraud, recovering the costs of detec-
tion and investigation to root out the fraud, rewarding
whistleblowers in qui tam cases, providing a substitute
for prejudgment interest, and punishment. In self-
disclosure cases, however, most of these rationales are
inapplicable. The Government still needs to recoup its
loss and, perhaps, the time value of the money at issue.
But it has no detection or investigative costs to recoup
and no need to recover a bounty with which to reward
a whistleblower. The need for a financial penalty for
purposes of punishment and deterrence is at a mini-
mum, particularly since it must be weighed against the
countervailing need to reinforce the self-disclosure pro-
cess. These considerations suggest that single damages
(plus interest), with all civil penalties being waived,
would be adequate to compensate the government in
such cases and better calculated to encourage self-
reporting in future cases.


Second, the 30-day time limit for disclosing all infor-
mation about the violation in order to obtain a reduction
in damages under the FCA is arbitrary and too short. In
most instances a contractor does not uncover a fraud all
at once. The outlines of a problem often emerge gradu-
ally and, almost always, an internal investigation is nec-
essary in order to learn all the relevant details and con-
firm whether the problem rises to the level of reportable
misconduct. For example, the FAR mandatory self-
disclosure rule, which was promulgated in 2008, does
not establish a fixed time limit for making the disclo-
sures but instead requires that they be ‘‘timely.’’ The
commentary to the rule explains that that a contractor
is expected to investigate the evidence to determine its
credibility before deciding to disclose a suspected viola-
tion, and the timeliness of a disclosure is measured
from the date at which the evidence is determined to be
credible. This more realistic and elastic concept of time-
liness should be incorporated into the FCA. It makes no
sense to have a timeliness requirement in the FCA that
is unrealistic and out of synch with the related require-
ment in the FAR.


Third, companies should have an incentive under the
FCA to establish and use an appropriate compliance
system to prevent and detect misconduct. Under the
FCA a defendant is liable if it submits a false claim with
actual knowledge of its falsity or with deliberate igno-
rance or reckless disregard of the truth. Where a com-
pany or organization has implemented in good faith a
reasonable compliance system that meets regulatory re-
quirements, it should be entitled to a presumption that
it did not act with deliberate ignorance or reckless dis-
regard. (This presumption would not bear on whether
the company acted with actual knowledge). Any dispute
about whether the compliance system was adequate
and implemented in good faith would be resolved by the
court. This provision would provide a clear incentive to
contractors and program participants to establish com-
pliance systems which would help prevent fraud in all
areas of the entity’s operations. And it recognizes the
reality that good compliance systems are worth having
(and rewarding) even if they do not prevent or detect
every instance of misconduct.


III. Eliminate the Mandatory Minimum Fine for Each
Separate False Claim. A final area in which the FCA
needs revision relates to civil penalties. Currently, a de-
fendant who violates the FCA is liable for a mandatory
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civil penalty of not less than $5,500 or more than
$11,000 for each false claim. Because each invoice that
is tainted by a fraud constitutes a separate false claim,
the civil penalties can become quite substantial. If the
amount of the fraud is less than $5,500 per invoice, the
amount of the civil penalties will exceed the amount of
the actual damages and potentially even the trebled
damages. In some cases, the amount of the civil penal-
ties can become so disproportionate to the actual dam-
ages and to the wrongdoing at issue that it is unjust. In
theory, the Eighth Amendment prohibition of excessive
fines might provide relief in extreme situations, but the
courts have been very reluctant to invoke the Eighth
Amendment to invalidate civil penalties under the FCA.
In one recent decision, a federal appeals court upheld
penalties of $24 million based on thousands of separate
false certifications in a case where no damages to the
government had been proven and the defendant’s total
profit amount to some $150,000.


The remedy here is to eliminate the requirement of a
minimum fine for each and every false claim, and in-
stead let the court determine the appropriate amount of
the fine up to the maximum of $11,000. There is no rea-
son to worry that federal judges would abuse this ex-
panded range of discretion and go ‘‘soft’’ on defendants
when they set fines. To the contrary, it is a safe bet that
courts will impose fines of less than $5,500 per claim
only in situations where there is a good reason for do-
ing so.


Although the issue of potentially excessive civil pen-
alties arises only in a subset of FCA cases, it is nonethe-
less an important one because it affects the fairness of
the FCA as a fraud remedy. The treble damages provi-
sion bears a direct relationship to the magnitude of the
fraud, but the civil penalty provision does not and is
likely to have the greatest impact precisely in those
cases where it is disproportionately severe. Further-
more, the problem of excessive civil penalties affects
not only the guilty but innocent contractors and pro-
gram participants as well. For example, the largest


single category of FCA cases involves healthcare. A fre-
quent claim in such cases is that the defendant fraudu-
lently manipulated or altered billing codes to maximize
reimbursement from Medicare or Medicaid. This sort of
alleged misconduct typically involves a relatively small
amount of inflation on a large numbers of bills. In such
cases, the mandatory minimum fine of $5,500 for each
false bill has the effect of dramatically increasing the
stakes far beyond the scope of the alleged fraud—the
prospective fines may be 10, 20, or even 50 times the
amount of the alleged loss to the government. Faced
with the prospect of crippling liability in the event of an
adverse verdict, even an innocent defendant may well
choose to settle the claim rather than contest it.


From a systemic perspective, amending the FCA to
let the court determine the amount of the fine would re-
sult in more evenhanded treatment of all FCA cases, in-
cluding those cases that are settled. The stakes in every
case would be tied to the size of the alleged fraud rather
than having a subset where the stakes are distorted by
disproportionate civil penalties. And the resolution of
each case would turn on the magnitude of the wrongdo-
ing, the amount of the loss, and the strength of the evi-
dence, rather than the fortuity of mandatory fines that
bear no relationship to those other factors.


IV. Conclusion. The FCA should be revised in several
respects in order to enhance its effectiveness, effi-
ciency, and fairness. First, its qui tam provisions should
no longer permit private whistleblowers to file and
prosecute FCA suits, but only to report suspected
frauds to the DOJ for prosecution. Second, the statute
should provide better, more realistic incentives for con-
tractors and program participants to self-report their
own violations. Finally, the mandatory minimum pen-
alty for every false claim should be eliminated so that
courts have greater discretion to set an appropriate
penalty in each case. These reforms, we submit, would
substantially improve the FCA so that it better serves
the interests of the government and the public.
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Opinion for the Court filed by Circuit Judge 
KAVANAUGH. 
 
 KAVANAUGH, Circuit Judge:  More than three decades 
ago, the Supreme Court held that the attorney-client privilege 
protects confidential employee communications made during 
a business’s internal investigation led by company lawyers.  
See Upjohn Co. v. United States, 449 U.S. 383 (1981).  In this 
case, the District Court denied the protection of the privilege 
to a company that had conducted just such an internal 
investigation.  The District Court’s decision has generated 
substantial uncertainty about the scope of the attorney-client 
privilege in the business setting.  We conclude that the 
District Court’s decision is irreconcilable with Upjohn.  We 
therefore grant KBR’s petition for a writ of mandamus and 
vacate the District Court’s March 6 document production 
order.   
 


I 
 


Harry Barko worked for KBR, a defense contractor.  In 
2005, he filed a False Claims Act complaint against KBR and 
KBR-related corporate entities, whom we will collectively 
refer to as KBR.  In essence, Barko alleged that KBR and 
certain subcontractors defrauded the U.S. Government by 
inflating costs and accepting kickbacks while administering 
military contracts in wartime Iraq.  During discovery, Barko 
sought documents related to KBR’s prior internal 
investigation into the alleged fraud.  KBR had conducted that 
internal investigation pursuant to its Code of Business 
Conduct, which is overseen by the company’s Law 
Department.   


 
KBR argued that the internal investigation had been 


conducted for the purpose of obtaining legal advice and that 
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the internal investigation documents therefore were protected 
by the attorney-client privilege.  Barko responded that the 
internal investigation documents were unprivileged business 
records that he was entitled to discover.  See generally Fed. R. 
Civ. P. 26(b)(1).  


 
After reviewing the disputed documents in camera, the 


District Court determined that the attorney-client privilege 
protection did not apply because, among other reasons, KBR 
had not shown that “the communication would not have been 
made ‘but for’ the fact that legal advice was sought.”  United 
States ex rel. Barko v. Halliburton Co., No. 05-cv-1276, 2014 
WL 1016784, at *2 (D.D.C. Mar. 6, 2014) (quoting United 
States v. ISS Marine Services, Inc., 905 F. Supp. 2d 121, 128 
(D.D.C. 2012)).  KBR’s internal investigation, the court 
concluded, was “undertaken pursuant to regulatory law and 
corporate policy rather than for the purpose of obtaining legal 
advice.”  Id. at *3. 


 
KBR vehemently opposed the ruling.  The company 


asked the District Court to certify the privilege question to 
this Court for interlocutory appeal and to stay its order 
pending a petition for mandamus in this Court.  The District 
Court denied those requests and ordered KBR to produce the 
disputed documents to Barko within a matter of days.  See 
United States ex rel. Barko v. Halliburton Co., No. 05-cv-
1276, 2014 WL 929430 (D.D.C. Mar. 11, 2014).  KBR 
promptly filed a petition for a writ of mandamus in this Court.  
A number of business organizations and trade associations 
also objected to the District Court’s decision and filed an 
amicus brief in support of KBR.  We stayed the District 
Court’s document production order and held oral argument on 
the mandamus petition. 
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The threshold question is whether the District Court’s 
privilege ruling constituted legal error.  If not, mandamus is of 
course inappropriate.  If the District Court’s ruling was 
erroneous, the remaining question is whether that error is the 
kind that justifies mandamus.  See Cheney v. U.S. District 
Court for the District of Columbia, 542 U.S. 367, 380-81 
(2004).  We address those questions in turn. 
 


II 
 


We first consider whether the District Court’s privilege 
ruling was legally erroneous.  We conclude that it was.   


 
Federal Rule of Evidence 501 provides that claims of 


privilege in federal courts are governed by the “common law 
– as interpreted by United States courts in the light of reason 
and experience.”  Fed. R. Evid. 501.  The attorney-client 
privilege is the “oldest of the privileges for confidential 
communications known to the common law.”  Upjohn Co. v. 
United States, 449 U.S. 383, 389 (1981).  As relevant here, 
the privilege applies to a confidential communication between 
attorney and client if that communication was made for the 
purpose of obtaining or providing legal advice to the client.  
See 1 RESTATEMENT (THIRD) OF THE LAW GOVERNING 
LAWYERS §§ 68-72 (2000); In re Grand Jury, 475 F.3d 1299, 
1304 (D.C. Cir. 2007); In re Lindsey, 158 F.3d 1263, 1270 
(D.C. Cir. 1998); In re Sealed Case, 737 F.2d 94, 98-99 (D.C. 
Cir. 1984); see also Fisher v. United States, 425 U.S. 391, 
403 (1976) (“Confidential disclosures by a client to an 
attorney made in order to obtain legal assistance are 
privileged.”). 


   
In Upjohn, the Supreme Court held that the attorney-


client privilege applies to corporations.  The Court explained 
that the attorney-client privilege for business organizations 
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was essential in light of “the vast and complicated array of 
regulatory legislation confronting the modern corporation,” 
which required corporations to “constantly go to lawyers to 
find out how to obey the law, . . . particularly since 
compliance with the law in this area is hardly an instinctive 
matter.”  449 U.S. at 392 (internal quotation marks and 
citation omitted).  The Court stated, moreover, that the 
attorney-client privilege “exists to protect not only the giving 
of professional advice to those who can act on it but also the 
giving of information to the lawyer to enable him to give 
sound and informed advice.”  Id. at 390.  That is so, the Court 
said, because the “first step in the resolution of any legal 
problem is ascertaining the factual background and sifting 
through the facts with an eye to the legally relevant.”  Id. at 
390-91.  In Upjohn, the communications were made by 
company employees to company attorneys during an attorney-
led internal investigation that was undertaken to ensure the 
company’s “compliance with the law.”  Id. at 392; see id. at 
394.  The Court ruled that the privilege applied to the internal 
investigation and covered the communications between 
company employees and company attorneys. 


 
KBR’s assertion of the privilege in this case is materially 


indistinguishable from Upjohn’s assertion of the privilege in 
that case.  As in Upjohn, KBR initiated an internal 
investigation to gather facts and ensure compliance with the 
law after being informed of potential misconduct.  And as in 
Upjohn, KBR’s investigation was conducted under the 
auspices of KBR’s in-house legal department, acting in its 
legal capacity.  The same considerations that led the Court in 
Upjohn to uphold the corporation’s privilege claims apply 
here.   
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The District Court in this case initially distinguished 
Upjohn on a variety of grounds.  But none of those purported 
distinctions takes this case out from under Upjohn’s umbrella.  


 
First, the District Court stated that in Upjohn the internal 


investigation began after in-house counsel conferred with 
outside counsel, whereas here the investigation was conducted 
in-house without consultation with outside lawyers.  But 
Upjohn does not hold or imply that the involvement of outside 
counsel is a necessary predicate for the privilege to apply.  On 
the contrary, the general rule, which this Court has adopted, is 
that a lawyer’s status as in-house counsel “does not dilute the 
privilege.”  In re Sealed Case, 737 F.2d at 99.  As the 
Restatement’s commentary points out, “Inside legal counsel 
to a corporation or similar organization . . . is fully 
empowered to engage in privileged communications.”  1 
RESTATEMENT § 72, cmt. c, at 551.     


 
Second, the District Court noted that in Upjohn the 


interviews were conducted by attorneys, whereas here many 
of the interviews in KBR’s investigation were conducted by 
non-attorneys.  But the investigation here was conducted at 
the direction of the attorneys in KBR’s Law Department.  
And communications made by and to non-attorneys serving as 
agents of attorneys in internal investigations are routinely 
protected by the attorney-client privilege.  See FTC v. TRW, 
Inc., 628 F.2d 207, 212 (D.C. Cir. 1980); see also 1 PAUL R. 
RICE, ATTORNEY-CLIENT PRIVILEGE IN THE UNITED STATES 
§ 7:18, at 1230-31 (2013) (“If internal investigations are 
conducted by agents of the client at the behest of the attorney, 
they are protected by the attorney-client privilege to the same 
extent as they would be had they been conducted by the 
attorney who was consulted.”).  So that fact, too, is not a basis 
on which to distinguish Upjohn.   
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 Third, the District Court pointed out that in Upjohn the 
interviewed employees were expressly informed that the 
purpose of the interview was to assist the company in 
obtaining legal advice, whereas here they were not.  The 
District Court further stated that the confidentiality 
agreements signed by KBR employees did not mention that 
the purpose of KBR’s investigation was to obtain legal 
advice.  Yet nothing in Upjohn requires a company to use 
magic words to its employees in order to gain the benefit of 
the privilege for an internal investigation.  And in any event, 
here as in Upjohn employees knew that the company’s legal 
department was conducting an investigation of a sensitive 
nature and that the information they disclosed would be 
protected.  Cf. Upjohn, 449 U.S. at 387 (Upjohn’s managers 
were “instructed to treat the investigation as ‘highly 
confidential’”).  KBR employees were also told not to discuss 
their interviews “without the specific advance authorization of 
KBR General Counsel.”  United States ex rel. Barko v. 
Halliburton Co., No. 05-cv-1276, 2014 WL 1016784, at *3 
n.33 (D.D.C. Mar. 6, 2014). 


 
In short, none of those three distinctions of Upjohn holds 


water as a basis for denying KBR’s privilege claim.   
 
More broadly and more importantly, the District Court 


also distinguished Upjohn on the ground that KBR’s internal 
investigation was undertaken to comply with Department of 
Defense regulations that require defense contractors such as 
KBR to maintain compliance programs and conduct internal 
investigations into allegations of potential wrongdoing.  The 
District Court therefore concluded that the purpose of KBR’s 
internal investigation was to comply with those regulatory 
requirements rather than to obtain or provide legal advice.  In 
our view, the District Court’s analysis rested on a false 
dichotomy.  So long as obtaining or providing legal advice 
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was one of the significant purposes of the internal 
investigation, the attorney-client privilege applies, even if 
there were also other purposes for the investigation and even 
if the investigation was mandated by regulation rather than 
simply an exercise of company discretion. 


 
The District Court began its analysis by reciting the 


“primary purpose” test, which many courts (including this 
one) have used to resolve privilege disputes when attorney-
client communications may have had both legal and business 
purposes.  See id. at *2; see also In re Sealed Case, 737 F.2d 
at 98-99.  But in a key move, the District Court then said that 
the primary purpose of a communication is to obtain or 
provide legal advice only if the communication would not 
have been made “but for” the fact that legal advice was 
sought.  2014 WL 1016784, at *2.  In other words, if there 
was any other purpose behind the communication, the 
attorney-client privilege apparently does not apply.  The 
District Court went on to conclude that KBR’s internal 
investigation was “undertaken pursuant to regulatory law and 
corporate policy rather than for the purpose of obtaining legal 
advice.”  Id. at *3; see id. at *3 n.28 (citing federal 
contracting regulations).  Therefore, in the District Court’s 
view, “the primary purpose of” the internal investigation “was 
to comply with federal defense contractor regulations, not to 
secure legal advice.”  United States ex rel. Barko v. 
Halliburton Co., No. 05-cv-1276, 2014 WL 929430, at *2 
(D.D.C. Mar. 11, 2014); see id. (“Nothing suggests the reports 
were prepared to obtain legal advice.  Instead, the reports 
were prepared to try to comply with KBR’s obligation to 
report improper conduct to the Department of Defense.”).   


 
The District Court erred because it employed the wrong 


legal test.  The but-for test articulated by the District Court is 
not appropriate for attorney-client privilege analysis.  Under 
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the District Court’s approach, the attorney-client privilege 
apparently would not apply unless the sole purpose of the 
communication was to obtain or provide legal advice.  That is 
not the law.  We are aware of no Supreme Court or court of 
appeals decision that has adopted a test of this kind in this 
context.  The District Court’s novel approach to the attorney-
client privilege would eliminate the attorney-client privilege 
for numerous communications that are made for both legal 
and business purposes and that heretofore have been covered 
by the attorney-client privilege.  And the District Court’s 
novel approach would eradicate the attorney-client privilege 
for internal investigations conducted by businesses that are 
required by law to maintain compliance programs, which is 
now the case in a significant swath of American industry.  In 
turn, businesses would be less likely to disclose facts to their 
attorneys and to seek legal advice, which would “limit the 
valuable efforts of corporate counsel to ensure their client’s 
compliance with the law.”  Upjohn, 449 U.S. at 392.  We 
reject the District Court’s but-for test as inconsistent with the 
principle of Upjohn and longstanding attorney-client privilege 
law. 
 
 Given the evident confusion in some cases, we also think 
it important to underscore that the primary purpose test, 
sensibly and properly applied, cannot and does not draw a 
rigid distinction between a legal purpose on the one hand and 
a business purpose on the other.  After all, trying to find the 
one primary purpose for a communication motivated by two 
sometimes overlapping purposes (one legal and one business, 
for example) can be an inherently impossible task.  It is often 
not useful or even feasible to try to determine whether the 
purpose was A or B when the purpose was A and B.  It is thus 
not correct for a court to presume that a communication can 
have only one primary purpose.  It is likewise not correct for a 
court to try to find the one primary purpose in cases where a 
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given communication plainly has multiple purposes.  Rather, 
it is clearer, more precise, and more predictable to articulate 
the test as follows:  Was obtaining or providing legal advice a 
primary purpose of the communication, meaning one of the 
significant purposes of the communication?  As the 
Reporter’s Note to the Restatement says, “In general, 
American decisions agree that the privilege applies if one of 
the significant purposes of a client in communicating with a 
lawyer is that of obtaining legal assistance.”  1 RESTATEMENT 
§ 72, Reporter’s Note, at 554.  We agree with and adopt that 
formulation – “one of the significant purposes” – as an 
accurate and appropriate description of the primary purpose 
test.  Sensibly and properly applied, the test boils down to 
whether obtaining or providing legal advice was one of the 
significant purposes of the attorney-client communication.   


 
In the context of an organization’s internal investigation, 


if one of the significant purposes of the internal investigation 
was to obtain or provide legal advice, the privilege will apply.  
That is true regardless of whether an internal investigation 
was conducted pursuant to a company compliance program 
required by statute or regulation, or was otherwise conducted 
pursuant to company policy.  Cf. Andy Liu et al., How To 
Protect Internal Investigation Materials from Disclosure, 56 
GOVERNMENT CONTRACTOR ¶ 108 (Apr. 9, 2014) (“Helping a 
corporation comply with a statute or regulation – although 
required by law – does not transform quintessentially legal 
advice into business advice.”).  


 
In this case, there can be no serious dispute that one of 


the significant purposes of the KBR internal investigation was 
to obtain or provide legal advice.  In denying KBR’s privilege 
claim on the ground that the internal investigation was 
conducted in order to comply with regulatory requirements 
and corporate policy and not just to obtain or provide legal 
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advice, the District Court applied the wrong legal test and 
clearly erred. 


 
III 


 
 Having concluded that the District Court’s privilege 
ruling constituted error, we still must decide whether that 
error justifies a writ of mandamus.  See 28 U.S.C. § 1651.    
Mandamus is a “drastic and extraordinary” remedy “reserved 
for really extraordinary causes.”  Cheney v. U.S. District 
Court for the District of Columbia, 542 U.S. 367, 380 (2004) 
(quoting Ex parte Fahey, 332 U.S. 258, 259-60 (1947)).  In 
keeping with that high standard, the Supreme Court in Cheney 
stated that three conditions must be satisfied before a court 
grants a writ of mandamus: (1) the mandamus petitioner must 
have “no other adequate means to attain the relief he desires,” 
(2) the mandamus petitioner must show that his right to the 
issuance of the writ is “clear and indisputable,” and (3) the 
court, “in the exercise of its discretion, must be satisfied that 
the writ is appropriate under the circumstances.”  Id. at 380-
81 (quoting and citing Kerr v. United States District Court for 
the Northern District of California, 426 U.S. 394, 403 
(1976)).  We conclude that all three conditions are satisfied in 
this case. 
 


A 
 
 First, a mandamus petitioner must have “no other 
adequate means to attain the relief he desires.”  Cheney, 542 
U.S. at 380.  That initial requirement will often be met in 
cases where a petitioner claims that a district court 
erroneously ordered disclosure of attorney-client privileged 
documents.  That is because (i) an interlocutory appeal is not 
available in attorney-client privilege cases (absent district 
court certification) and (ii) appeal after final judgment will 
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come too late because the privileged communications will 
already have been disclosed pursuant to the district court’s 
order.   


 
The Supreme Court has ruled that an interlocutory appeal 


under the collateral order doctrine is not available in attorney-
client privilege cases.  See Mohawk Industries, Inc. v. 
Carpenter, 558 U.S. 100, 106-13 (2009); see also 28 U.S.C. 
§ 1291.  To be sure, a party in KBR’s position may ask the 
district court to certify the privilege question for interlocutory 
appeal.  See 28 U.S.C. § 1292(b).  But that avenue is available 
only at the discretion of the district court.  And here, the 
District Court denied KBR’s request for certification.  See 
United States ex rel. Barko v. Halliburton Co., No. 05-cv-
1276, 2014 WL 929430, at *1-3 (D.D.C. Mar. 11, 2014).  It is 
also true that a party in KBR’s position may defy the district 
court’s ruling and appeal if the district court imposes 
contempt sanctions for non-disclosure.  But as this Court has 
explained, forcing a party to go into contempt is not an 
“adequate” means of relief in these circumstances.  See In re 
Sealed Case, 151 F.3d 1059, 1064-65 (D.C. Cir. 1998); see 
also In re City of New York, 607 F.3d 923, 934 (2d Cir. 2010) 
(same). 
 
 On the other hand, appeal after final judgment will often 
come too late because the privileged materials will already 
have been released.  In other words, “the cat is out of the 
bag.”  In re Papandreou, 139 F.3d 247, 251 (D.C. Cir. 1998).  
As this Court and others have explained, post-release review 
of a ruling that documents are unprivileged is often 
inadequate to vindicate a privilege the very purpose of which 
is to prevent the release of those confidential documents.  See 
id.; see also In re Sims, 534 F.3d 117, 129 (2d Cir. 2008) (“a 
remedy after final judgment cannot unsay the confidential 







13 


 


information that has been revealed”) (quoting In re von 
Bulow, 828 F.2d 94, 99 (2d Cir. 1987)).   
 
 For those reasons, the first condition for mandamus – no 
other adequate means to obtain relief – will often be satisfied 
in attorney-client privilege cases.  Barko responds that the 
Supreme Court in Mohawk, although addressing only the 
availability of interlocutory appeal under the collateral order 
doctrine, in effect also barred the use of mandamus in 
attorney-client privilege cases.  According to Barko, Mohawk 
means that the first prong of the mandamus test cannot be met 
in attorney-client privilege cases because of the availability of 
post-judgment appeal.  That is incorrect.  It is true that 
Mohawk held that attorney-client privilege rulings are not 
appealable under the collateral order doctrine because 
“postjudgment appeals generally suffice to protect the rights 
of litigants and ensure the vitality of the attorney-client 
privilege.”  558 U.S. at 109.  But at the same time, the Court 
repeatedly and expressly reaffirmed that mandamus – as 
opposed to the collateral order doctrine – remains a “useful 
safety valve” in some cases of clear error to correct “some of 
the more consequential attorney-client privilege rulings.”  Id. 
at 110-12 (internal quotation marks and alteration omitted).  It 
would make little sense to read Mohawk to implicitly preclude 
mandamus review in all cases given that Mohawk explicitly 
preserved mandamus review in some cases.  Other appellate 
courts that have considered this question have agreed.  See 
Hernandez v. Tanninen, 604 F.3d 1095, 1101 (9th Cir. 2010); 
In re Whirlpool Corp., 597 F.3d 858, 860 (7th Cir. 2010); see 
also In re Perez, 749 F.3d 849 (9th Cir. 2014) (granting 
mandamus after Mohawk on informants privilege ruling); City 
of New York, 607 F.3d at 933 (same on law enforcement 
privilege ruling). 
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B 
 
 Second, a mandamus petitioner must show that his right 
to the issuance of the writ is “clear and indisputable.”  
Cheney, 542 U.S. at 381.  Although the first mandamus 
requirement is often met in attorney-client privilege cases, 
this second requirement is rarely  met.  An erroneous district 
court ruling on an attorney-client privilege issue by itself does 
not justify mandamus.  The error has to be clear.  As a result, 
appellate courts will often deny interlocutory mandamus 
petitions advancing claims of error by the district court on 
attorney-client privilege matters.  In this case, for the reasons 
explained at length in Part II, we conclude that the District 
Court’s privilege ruling constitutes a clear legal error.  The 
second prong of the mandamus test is therefore satisfied in 
this case. 
 


C 
 
 Third, before granting mandamus, we must be “satisfied 
that the writ is appropriate under the circumstances.”  Cheney, 
542 U.S. at 381.  As its phrasing suggests, that is a relatively 
broad and amorphous totality of the circumstances 
consideration.  The upshot of the third factor is this:  Even in 
cases of clear district court error on an attorney-client 
privilege matter, the circumstances may not always justify 
mandamus. 
 
 In this case, considering all of the circumstances, we are 
convinced that mandamus is appropriate.  The District Court’s 
privilege ruling would have potentially far-reaching 
consequences.  In distinguishing Upjohn, the District Court 
relied on a number of factors that threaten to vastly diminish 
the attorney-client privilege in the business setting.  Perhaps 
most importantly, the District Court’s distinction of Upjohn 
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on the ground that the internal investigation here was 
conducted pursuant to a compliance program mandated by 
federal regulations would potentially upend certain settled 
understandings and practices.  Because defense contractors 
are subject to regulatory requirements of the sort cited by the 
District Court, the logic of the ruling would seemingly 
prevent any defense contractor from invoking the attorney-
client privilege to protect internal investigations undertaken as 
part of a mandatory compliance program.  See 48 C.F.R. 
§ 52.203-13 (2010).  And because a variety of other federal 
laws require similar internal controls or compliance programs, 
many other companies likewise would not be able to assert 
the privilege to protect the records of their internal 
investigations.  See, e.g., 15 U.S.C. §§ 78m(b)(2), 7262; 41 
U.S.C. § 8703.  As KBR explained, the District Court’s 
decision “would disable most public companies from 
undertaking confidential internal investigations.”  KBR Pet. 
19.  As amici added, the District Court’s novel approach has 
the potential to “work a sea change in the well-settled rules 
governing internal corporate investigations.”  Br. of Chamber 
of Commerce et al. as Amici Curaie 1; see KBR Reply Br. 1 
n.1 (citing commentary to same effect); Andy Liu et al., How 
To Protect Internal Investigation Materials from Disclosure, 
56 GOVERNMENT CONTRACTOR ¶ 108 (Apr. 9, 2014) 
(assessing broad impact of ruling on government contractors).   
 


To be sure, there are limits to the impact of a single 
district court ruling because it is not binding on any other 
court or judge.  But prudent counsel monitor court decisions 
closely and adapt their practices in response.  The amicus 
brief in this case, which was joined by numerous business and 
trade associations, convincingly demonstrates that many 
organizations are well aware of and deeply concerned about 
the uncertainty generated by the novelty and breadth of the 
District Court’s reasoning.  That uncertainty matters in the 
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privilege context, for the Supreme Court has told us that an 
“uncertain privilege, or one which purports to be certain but 
results in widely varying applications by the courts, is little 
better than no privilege at all.”  Upjohn Co. v. United States, 
449 U.S. 383, 393 (1981).  More generally, this Court has 
long recognized that mandamus can be appropriate to 
“forestall future error in trial courts” and “eliminate 
uncertainty” in important areas of law.  Colonial Times, Inc. 
v. Gasch, 509 F.2d 517, 524 (D.C. Cir. 1975).  Other courts 
have granted mandamus based on similar considerations.  See 
In re Sims, 534 F.3d 117, 129 (2d Cir. 2008) (granting 
mandamus where “immediate resolution will avoid the 
development of discovery practices or doctrine undermining 
the privilege”) (quotation omitted); In re Seagate Technology, 
LLC, 497 F.3d 1360, 1367 (Fed. Cir. 2007) (en banc) (same).  
The novelty of the District Court’s privilege ruling, combined 
with its potentially broad and destabilizing effects in an 
important area of law, convinces us that granting the writ is 
“appropriate under the circumstances.” Cheney, 542 U.S. at 
381.  In saying that, we do not mean to imply that all of the 
circumstances present in this case are necessary to meet the 
third prong of the mandamus test.  But they are sufficient to 
do so here.  We therefore grant KBR’s petition for a writ of 
mandamus. 
  


IV 
 
 We have one final matter to address.  At oral argument, 
KBR requested that if we grant mandamus, we also reassign 
this case to a different district court judge.  See Tr. of Oral 
Arg. at 17-19; 28 U.S.C. § 2106.  KBR grounds its request on 
the District Court’s erroneous decisions on the privilege 
claim, as well as on a letter sent by the District Court to the 
Clerk of this Court in which the District Court arranged to 
transfer the record in the case and identified certain 
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documents as particularly important for this Court’s review.  
See KBR Reply Br. App. 142.  KBR claims that the letter 
violated Federal Rule of Appellate Procedure 21(b)(4), which 
provides that in a mandamus proceeding the “trial-court judge 
may request permission to address the petition but may not do 
so unless invited or ordered to do so by the court of appeals.”  
  
 In its mandamus petition, KBR did not request 
reassignment.  Nor did KBR do so in its reply brief, even 
though the company knew by that time of the District Court 
letter that it complains about.  Ordinarily, we do not consider 
a request for relief that a party failed to clearly articulate in its 
briefs.  To be sure, appellate courts on rare occasions will 
reassign a case sua sponte.  See Ligon v. City of New York, 
736 F.3d 118, 129 & n.31 (2d Cir. 2013) (collecting cases), 
vacated in part, 743 F.3d 362 (2d Cir. 2014).  But whether 
requested to do so or considering the matter sua sponte, we 
will reassign a case only in the exceedingly rare circumstance 
that a district judge’s conduct is “so extreme as to display 
clear inability to render fair judgment.”  Liteky v. United 
States, 510 U.S. 540, 551 (1994); see also United States v. 
Microsoft Corp., 253 F.3d 34, 107 (D.C. Cir. 2001) (en banc).  
Nothing in the District Court’s decisions or subsequent letter 
reaches that very high standard.  Based on the record before 
us, we have no reason to doubt that the District Court will 
render fair judgment in further proceedings.  We will not 
reassign the case. 
 


* * * 
 
 In reaching our decision here, we stress, as the Supreme 
Court did in Upjohn, that the attorney-client privilege “only 
protects disclosure of communications; it does not protect 
disclosure of the underlying facts by those who 
communicated with the attorney.”  Upjohn Co. v. United 
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States, 449 U.S. 383, 395 (1981).  Barko was able to pursue 
the facts underlying KBR’s investigation.  But he was not 
entitled to KBR’s own investigation files.  As the Upjohn 
Court stated, quoting Justice Jackson, “Discovery was hardly 
intended to enable a learned profession to perform its 
functions . . . on wits borrowed from the adversary.”  Id. at 
396 (quoting Hickman v. Taylor, 329 U.S. 495, 515 (1947) 
(Jackson, J., concurring)). 
 
 Although the attorney-client privilege covers only 
communications and not facts, we acknowledge that the 
privilege carries costs.  The privilege means that potentially 
critical evidence may be withheld from the factfinder.  
Indeed, as the District Court here noted, that may be the end 
result in this case.  But our legal system tolerates those costs 
because the privilege “is intended to encourage ‘full and frank 
communication between attorneys and their clients and 
thereby promote broader public interests in the observance of 
law and the administration of justice.’”  Swidler & Berlin v. 
United States, 524 U.S. 399, 403 (1998) (quoting Upjohn, 449 
U.S. at 389).   
 


We grant the petition for a writ of mandamus and vacate 
the District Court’s March 6 document production order.  To 
the extent that Barko has timely asserted other arguments for 
why these documents are not covered by either the attorney-
client privilege or the work-product protection, the District 
Court may consider such arguments.   
 


So ordered. 
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What The DC Circ.'s KBR Decision Means For Compliance 


Law360, New York (July 07, 2014, 12:15 PM ET) --  


Almost every major regulatory regime relies on a basic principle of 
law enforcement policy that, by creating incentives for self-policing, 
companies are more likely to adopt effective compliance. This notion 
inexorably depends upon the certainty that the protections afforded 
by the attorney-client privilege and related privileges are available. In 
Barko, U.S. District Court Judge James Gwin recently issued an 
alarming order granting a motion to compel that threatened to 
destabilize the bedrock principles of privilege.[1] Fortunately, 
however, the D.C. Circuit has now vacated Judge Gwin’s opinion, 
restoring — at least temporarily — stability to corporate compliance 
programs.[2] 
 
The tenet that protecting privilege encourages corporate compliance 
has been widely recognized, from the U.S. Department of Justice,[3] 
to the United States Supreme Court in Upjohn Co. v. United States, 
449 U.S. 383 (1981). It was the principles underlying the Supreme 
Court’s decision in Upjohn that were threatened by the D.C. district 
court’s recent decision in Barko. Although the D.C. Circuit has now vacated Judge Gwin’s opinion, 
counsel for the relator in Barko has made it clear that he will appeal the circuit court’s decision. This 
article addresses the unintended consequences that will likely result if the relator is successful and the 
D.C. Circuit’s decision in Barko is reversed by the circuit en banc. 
 
The Barko Holdings 
 
Barko is a False Claims Act case alleging, among other things, that the KBR Inc. defendants overcharged 
the U.S. Army for services performed in Iraq under the Logistics Civil Augmentation Program (“LOGCAP 
III”) contract. Specifically, Barko, the relator, alleged that KBR incurred excessive and fraudulent costs on 
work performed by its subcontractor, Dauod and Partners (“D&P”), which it then passed on to the Army. 
The government declined to intervene in the case, and the relator proceeded to pursue the case under 
the FCA’s qui tam provisions. 
 
During the course of discovery, the relator sought internal “audits, inspections, studies, or self-
evaluations” undertaken by KBR concerning its compliance with government contracting regulations. In 
response, KBR produced “tips” that KBR employees made to KBR’s ethics and compliance hotline, 
including complaints about D&P and possible wrongdoing. In response to the tips, KBR conducted code 
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of business conduct (“COBC”) investigations. Notwithstanding that it turned over the tips to the relator, 
KBR withheld as privileged the COBC investigative reports on the grounds that they were protected from 
disclosure by both the attorney-client privilege and the work product doctrine.   
 
Applying a “but for” test, the court held that they were not protected by the attorney-client privilege or 
the work product doctrine because the COBC investigation was a “compliance investigation” undertaken 
pursuant to “regulatory law” and “corporate policy.”  As such, the investigation and reports were done 
to serve KBR’s business needs, not to provide legal advice.  Judge Gwin held: 


 
The COBC investigation was a routine corporate, and apparently ongoing, compliance investigation 
required by regulatory law and corporate policy. ... As such, the COBC investigative materials do not 
meet the “but for” test because the investigations would have been conducted regardless of whether 
legal advice were sought. The COBC investigations resulted from the Defendants need to comply with 
government regulations.[4] 


 
In concluding that the investigation was “required,” Judge Gwin relied principally on U.S. Department of 
Defense Federal Acquisition Regulation Supplement provisions, 48 C.F.R. §§ 203.7000 - 7001 (2001), that 
provided that government contractors “should have standards of conduct and internal control systems” 
and that such “system of management controls should provide for ... [t]imely reporting to appropriate 
Government officials of any suspected or possible violation of law in connection with Government 
contracts or any other irregularities in connection with such contracts.” 
 
After Judge Gwin refused to certify the privilege question to the court of appeals, KBR immediately filed 
a petition for writ of mandamus in the D.C. Circuit Court of Appeals. Less than two months after hearing 
oral argument on the petition, the D.C. Circuit issued its opinion vacating Judge Gwin’s order directing 
KBR to turn over the investigation materials in question. Judge Brett Kavanaugh, writing for the court of 
appeals, began by noting that Supreme Court in Upjohn “explained that the attorney-client privilege for 
business organizations was essential in light of ‘the vast and complicated array of regulatory legislation 
confronting the modern corporation,’ which required corporations to ‘constantly go to lawyers to find 
out how to obey the law, ... particularly since compliance with the law in this area is hardly an instinctive 
matter.’”[5] 
 
The D.C. Circuit then held that “KBR’s assertion of the privilege in [Barko] is materially indistinguishable 
from Upjohn’s assertion of the privilege in [Upjohn].”[6] In reaching this conclusion, the D.C. Circuit 
made clear that for the privilege to apply, use of “outside counsel is not a necessary predicate,” that 
witness interviews can be conducted by nonattorneys so long as they are conducted at the direction of 
counsel, and that “no magic words” have to be used to convey to interviewees that the purpose of the 
interview is to assist the company in obtaining legal advice.[7] 
 
More importantly, the D.C. Circuit found that Judge Gwin’s use of a but-for test was improper and 
“would eliminate the attorney-client privilege for numerous communications that are made for both 
legal and business purposes and that heretofore have been covered by the attorney-client privilege” and 
“would eradicate the attorney-client privilege for internal investigations conducted by businesses that 
are required by law to maintain compliance programs, which is now the case in a significant swath of 
American industry.”[8] In rejecting the but-for test, the D.C. Circuit further held that the proper test is: 
“Was obtaining or providing legal advice a primary purpose of the communication, meaning one of the 
significant purposes of the communication?”.[9] 
 







 


 


Saving Compliance 
 
The importance of the attorney-client privilege is not limited to “clients,” in-house counsel or outside 
counsel. Privilege is, as some have noted, a compliance officer’s best friend because it leads to increased 
compliance and compliance reviews.[10] As such, compliance officers had the most to lose from the 
recent Barko decision which, if it had not been overturned, would have vitiated the privilege.  
 
Ironically, the lower court’s Barko decision would have undercut the very goal — increased compliance 
— of the regulation upon which its holding relied. Indeed, Judge Gwin’s rationale for holding that KBR’s 
investigation was not privileged would have, if valid, been even stronger if the investigation occurred 
post-2009 when the federal contractor mandatory disclosure rule in the FAR, 48 C.F.R. § 52.203-13 
(“MDR”), was in place.[11] The drafters of the MDR thought that self-policing would be beneficial to the 
federal taxpayers in the long term, because contractors would repay improperly paid monies that might 
never have been identified and recovered without the contractor’s compliance program and disclosure.  
 
By eliminating the protections of the attorney-client privilege in a corporation’s internal investigations, 
Judge Gwin’s decision would have perversely discouraged companies from conducting internal 
investigations and making disclosures. That is precisely why the drafters of the MDR included explicit 
language making clear that the mandatory disclosures did not vitiate the attorney-client privilege, and 
instead preserved it.[12]  As the MDR specifically states, contractors are not required to “to waive its 
attorney-client privilege or the protections afforded by the attorney work product doctrine.”[13]  
 
The False Dichotomy 
 
As Judge Kavanaugh reminds us, “uncertainty matters in the privilege context."[14] Without the 
certainty of the privilege, a contractor may very well conclude that it should not conduct as many 
internal investigations and should not make disclosures. The dilemma for the contractor is: Either you 
conduct a compliance investigation that may never be protected by attorney-client/work product 
privilege or you do not conduct the investigation (or do not conduct it thoroughly) and risk facing other 
potential adverse consequences.  
 
In light of these two unfavorable choices, a contractor may simply choose not to conduct an internal 
investigation or not to create reports and other documents as part of an internal investigation. Such 
results were precisely what the clear language of the MDR protecting privilege sought to avoid and are 
contrary to the very purpose of the rule — increased and more effective compliance efforts. As the D.C. 
Circuit put it: 


The District Court therefore concluded that the purpose of KBR’s internal investigation was to comply 
with those regulatory requirements rather than to obtain or provide legal advice. In our view, the 
District Court’s analysis rested on a false dichotomy. 
 
In the face of an uncertain privilege, protecting privileges may be costly, time-consuming, and 
demanding for a contractor. These factors may all become impediments to ensuring compliance. The 
fewer impediments and the easier it is for contractors to run compliance programs, the more likely that 
they will do so and that their programs will achieve better compliance results. The simple common-
sense idea is that the harder it is to comply, the less compliance will occur. This would have been the 
pernicious part of Judge Gwin’s Barko ruling — however unintended.   
 
—By Brian Miller, Navigant Consulting Inc., and Andy Liu, Crowell & Moring LLP 
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